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REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN  THE 

SUPREME  COURT  OF  TENNESSEE 


WESTERN  DIVISION, 

APRIL  TERM,  1916 

EASTERN  DIVISION, 

SEPTEMBER  TERM,  1915. 

MIDDLE  DIVISION, 

DECEMBER  TERM,  1915. 


FRANK  M.  THOMPSON, 

ATTORNEY-GENERAL  AND  REPORTER. 


VOL.  VI. 


E.  W.  STEPHENS  PUBLISHING  CO. 
COLUMBIA,    MISSOUBI 
1916  ' 


Entered  according  to  Act  of  Congress,  in  the  year  1916,  by 
E.  W.  STEPHENS  PUBLISHING  COMPANY. 
In  the  office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


MAY  2  4  1S16 


JUDGES    OF    THE    SUPREME    COURT 

OF   TENNESSEE. 


STATK  AT  LABOK. 

GRAFTON  GREEN. 
A.  S.  BUCHANAN. 

WKSTBBN  DIVISION. 

M.  M.  NEIL,  Ch.  J. 

MIDDLE  DIVISION. 

A.  R.  GHOLSON,  Special  Judge* 

■ASTBBlf  OIViaiON. 

SAMUEL  C.  WILLIAMS. 


ATTOBNKT-OBNKBAL  AND   KEPORTBK 

FEANK  M.  THOMPSON, 
Chattanooga,  Tenn. 


COURT   OF.CIYIL    APPEALS 

OF'tENlTESSEE. 


BABTKBH  DIVISION. 

H.Y.  HUGHES. 

MIDDUC  DIVISION. 

S.  F.  WILSON. 
JOS.  C.  HIGGINS. 

WSSTBBN  DIVISION. 

FRANK  p.  HALL. 
FELIX  W.  MOORE 

*lB  liea  D.  L.  Laasden,  R«gular  Judge. 
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CLERKS  OF  THE  SUPREME  COURT 

OF  TENNESSEE. 


S.  E.  CLEAGE 
PRESTON  VAUGHN^" 
T.  B.  CARROLL 

1.  Appointed  July  5, 1916. 


Enoxyille 

NASHVIIiLB 

Jackson 


CHANCELLORS 

OF  TENNESSEE. 


Hal  H.  Haynes 
H.  a.  Kyle 
W.  B.  Gabvin  ^ 
A.  H.  Roberts  * 
W.  S.  Bearden 
J.  W.  Stout 
John  Allison 


1st  Division 
2nd  Division 
3d  Division 
4th  Division 
5th  Division 


Bristol 
Bogersville 

Chattanooga 
Livingston 
Shelbyville 
Cumberland  City 


6th  Division 
7th  Div.,  Part  I       Nashville 
Jambs  B.  Newman  *      7th  Div.,  Part  II        Nashville 
J.  W.  Ross  8th  Division         Savannah 

9th  Division        Ripley 
10th  Division  Part  I     Memphis 
10th  Division  Part  II    Memphis 
11th  Division  Knozville 


C.  P.  McKlNNEY 

P.  H.  Heiskell 

Francis  Fentress 
Will  D.  Wright 


Foster  H.  Mergers  12  Chy.  Div. 


MoMinnville 


1.  Appointed  February  6,  1916»  in  lieu  of  T.   M.   McOoDoell, 
deceased. 

2.  Holds  Circuit  Court  of  Fentress  County. 
8.  Appointed  January  27,  1916. 

4.  Appointed  March  18»  1916,  in  lieu  of  V.  C.  Allen,  deceased. 
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CIRCUIT  JUDGES 

OF  TENNESSEE 


Dana  Habmon 
A.  M.  Paynb 

V.  A.  HUFFA&EB 

S.  C.  Bbown 
C.  E.  Snodgrass 
Nathan  L.  Bachmah 
EwiN  L.  Davis 
Jno.  E.  Richabdson 
W.  L.  Cook 


Ist  Circuit 

2nd  Circuit 
3rd  Circuit 
4th  Circuit 
5th  Circuit 
i)th  Circuit 
7th  Circuit 
8th  Circuit 
9th  Circuit 


Thomas  E.  Matthews  10th  Circuit 


M.  H»  Mesks 

A.  G.  Rutherford* 

W.  Bruce  Turner 
N.  R.  Barham^ 
Thos.  E.  Harwood 
Jos.  E.  Jones 
T.  W.  Harsh** 
Walter  Malone 


2nd  Circuit  Court 

3rd  Circuit  Court 
11th  Circuit 
12th  Circuit 
13th  Circuit 
14th  Circuit 
15th  Circuit  Ist  Div. 
15th  Circuit  2d  Div. 


Alfred  B.  Pittman  15th  Circuit  3d  Div. 
H.  W.  Laughlin  15th  Circuit  4th  Div. 
S.  J.  Everett  16th  Circuit 

Frank  L.  Lynch*     18th  Circuit 

Douglas  Wiklb*       17th  Judicial  Circuit, 


Qreeneville 

Sevierville 

Enoxville 

Athens 

CroBSville 

Chattanooga 

TuUahoma 

Murfreesboro 

Charlotte 

Nashville 

Nashville 

Nashville 

Columbia 

Lexington 

Trenton 

Dresden 

Memphis 

Memphis 

Memphis 

Memphis 

Jackson 

Winchester 

Franklin 


CRIMINAL  JUDGES 

OF  TENNESSEE 


A.  B.Neil,  for  Davidson  County Nashville 

D.  B.  PuBYEAB        for  Shelby  County,  IMv.  I.  Memphis 

James  W.  Palmeb,  for  Shelby  County  Div.  XL  Memphis 
T.  A.  R.  Nelson,  for  Knor  County  ....  Knoxville 
Zenophen  Hicks,  Criminal  and  Law  for  2nd  Circuit 

J.  M.  Gabdenhibe,  for  5th  Circuit Carthage 

S.  D.  MoReynolds,  for  6th  Circuit  .  .  Chattanooga 
C.  W.  Tyleb,  for  Montgomery  County  .  .    Clarksville 

1.  Holds  Criminal  Court  of  Madison  County. 

2.  Appointed  March  13,  1916. 

3.  Holds  Chancery  Court  of  Williamson,  Lewis  and  Wayne  Coun- 
ties; new  circuit  composed  of  Williamson,  Hickman,  Lewis 
and  Cheatham  counties. 

^Created  1913  by  General  Assembly;    G.  N.  Tillman  appointed 
and  served  until  next  regular  election  when  A.  G.  Rutherford  was 

elected. 


♦♦By  appointment. 

133  Tenn.] 


(vii) 


ATTORNEYS-GENERAL 

OF  TENNESSEE 

D.  A.  Vines  1st  Circuit  Johnson  City 

W.  H.  BuTTRAM  2d  Circuit  Huntsville 

R.  A.  Mynatt  3rd  Circuit     '      Knoxville 

T.  W.  Peace  4th  Circuit  Madisonviile 

W.  R.  Officer  5th  Circuit  Livingston 

M.  N:  Whitaker  6th  Circuit  Chattanooga 

W.  W.  Fairbanks  7th  Circuit  McMinnville 

W.  S.  Faulkner  8th  Circuit  Lebanon 

John  B.  Bowman  9th  Circuit  Waverly 

A.  B.  Anderson  10th  Circuit  Nashville 
Horace  Frierson,  Jr.  11th  Circuit  Columbia 

B.  J.  Howard  12th  Circuit  Jackson 
Hillsman  Taylor  13th  Circuit  Trenton 
D.  J.  Caldwell  14th  Circuit  [Jnion  City 
Hunter  Wilson^  15th  Circuit  Memphis 
Nat  Tipton  16th  Circuit  Covington 
Ben  G.  McKenzie  18th  Circuit  Dayton 
Jno.  L.  Neelei^,  17th  Judicial  Circuit  Franklin 

ASSISTANTS  TO  ATTORNEY-GENERAL 

AND  REPORTER 

OF  TENNESSEE. 
William  H.  Swiggart,  Jr.         .         Union  City,  Tenn. 
Neal  L.  Thompson      .  .       Chattanooga,  Tenn. 

ASSISTANTS  TO  ATTORNEYS-GENERAL 

OF  TENNESSEE. 

M.  G.  Lyle,  for  Montgomery  County  .    .    .  Clarksville 
J  Washington  Moore,  for  Davidson  County,  Nashville 
T.  Pope  Shepherd,  for  Hamilton  County,  Chattanooga 
W.  R.  Harrison,  for  Shelby  County   .  .    .   Memphis 
Harry  T.  Holman,  for  Shelby  County  .  .  .  Memphis 

John  B.  Holloway    2d  Circuit Morristown 

J.R.Mitchell  5th  Circuit Crossville 

LawsonH.  Myebs         7th  Circuit Pikeville 

Ed.  Parker  8th Circuit Shelbyville 

Thos.  0.  Morris        14th  Circuit  Obion 

iBy  appointment 
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Blackwood  Tire  &  Vulcanizing  Co.  v.  Auto  Storage  Co 515 
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C 

Carter  et  al.,  Richmond  Type  &  Electrotype  Foundry  v 489 
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Columbia,  Godwin  &  Santa  Fe  Turnpike  Co.,  The  State  v 446 

Copper  Rubber  Co.  v.  Johnson  et  al 562 

Corse,  People's  Nat.  Bank  v 720 

D 

Dew  et  al.,  Baker  v 126 

Dunbar,  Volunteer  State  Life  Ins.  Co,  v 331 

E 

Edwards  v.  Hambly  FruitTroducts  Co.  et  al 142 

Elledge  v.  Anderson  et  al 478 
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Howard  v.  Nashville,  C.  &  St.  L.  Ry.  Co 19 

Hughes  et  al.,  McKee  v 455 

Hunt  Contracting  Co.  et  al.,  McDowell  v 437 
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Imperial  Realty  Co.  et  al.,  Morton  v 681 
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Long  V.  Mickler 51 

Louisville  &  N.  R.  Co.  v.  McKay  &  Morgan 503 
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(Contifmed  from  Vol,  132.) 


Joseph  Shabp  v.  Cincinnati,  N.  0.  &  T.  P.  Ey.  Co.* 
{KnoxvUle.    September  Term,  1915.) 

1.  EXECUTORS  AND  ADMINISTRATORS.  Jurisdiction  to  ap- 
point. Existence  of  "as  sets."  "Chattel."  "Goods  and  chattels." 
"Estate."  "Goods,  chattels,  or  assets  or  any  estate,  real  or 
personal."  "Chose  in  action." 
Under  Shannon's  Code,  sec.  3935,  providing  that  letters  of  ad- 
ministration  may  he  granted  upon  the  estate  of  a  nonresident 
by.  the  county  court  of  any  county  where  deceased  had  any 
goods,  chattels,  or  assets  or  any  estate,  real  or  personal,  at  the 
time  of  his  death,  or  where  the  same  may  be  when  the  letters 
are  applied  for,  or  where  any  suit  Is  to  be  brought,  prosecuted, 
or  defended  in  which  the  estate  is  interested,  an  administrator 
may  be  appointed  in  the  county  in  which  the  decedent  was 


•As  to  what  assets  will  give  jurisdiction  to  appoint  adminis- 
trator see  notes  in  24  L.  R.  A.,  684,  L.  R.  A.,  1915D,  856. 

As  to  what  law  determines  the  right  of  action  for  death  see 
note  in  56  L.  R.  A.,  195. 
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wrongfally  killed,  though  the  cause  of  action  for  the  wrongful 
death  Is  the  only  asset  In  the  county,  and  there  are  no  tech- 
nical assets.  Since  the  word  "chattels"  Includes  not  only  per- 
sonal property  In  possession,  but  choses  In  action,  the  term 
"goods  and  chattels"  is  of  very  wide  signification,  and  Includes 
choses  In  action.  The  term  "choses  In  action"  Includes  rights 
of  action  for  tort.  The  word  "assets,"  as  used  In  the  admlnls- 
*  tratlon  statutes,  though  usually  meaning  Items  subject  to  pay- 
ment of  the  debts  of  the  decedent.  Is  not  wholly  limited  to  this 
meaning,  but  has  been  applied  to  money  collected  by  an  ad- 
ministrator as  damages  for  the  wrongful  killing  of  an  intestate. 
The  word  "estate,"  though  In  Its  primary  and  technical  sense 
referring  only  to  an  Interest  In  land,  as  used  with  reference  to 
a  decedent's  property,  has  acquired  a  wider  application  In  a 
popular  sense  and  refers  to  the  entire  mass  of  decedent's  prop- 
erty, both  real  and  personal,  while  the  words  "goods,  chattels, 
or  assets  or  any  estate,  real  or  personal,"  include  every  kind 
of  property  of  any  nature  whatsoever,  and  are  not  limited  to 
technical  assets  subject  to  the  payment  of  debts.  {Post,  pp.  5-9.) 

Cases  cited  and  approved:  Pitts  v.  Curtis,  4  Ala.,  350;  McKee 
V.  Judd,  12  N.  Y.,  622;  Agee  v.  Saunders,  127  Tenn.,  680;  Thorn- 
ton V.  Mulgulnne,  12  Iowa,  549;  Brldgewater  v.  Bolton,  6  Mod., 
106;  O'Neil  v.  Carey,  8  U.  C.  &  C.  P.,  339;  Harrison  v.  Lamar, 
33  Ark.,  824. 

Cases  cited  and  distinguished:     Glass  v.  Howell,  70  Tenn.,  60; 
Gourley  v.  Thompson,  34  Tenn.,  387. 

Code  cited  and  construed:     Sec.  3935  (S.). 

2.  EXECUTORS  AND  ADMINISTRATORS.  Jurisdiction  to  ap- 
point. Statutory  provisions.  '^Estate." 
The  word  "estate,"  as  used  in  Shannon's  Code,  sec.  3935,  subd.  4, 
authorizing  the  appointment  of  an  administrator  of  the  estate 
of  a  nonresident  In  any  county  where  any  suit  Is  to  be  brought, 
prosecuted,  or  defended  in  which  the  estate  Is  Interested,  means 
the  whole  legal  entity  which  may  be  the  subject  of  devolution 
on  the  legatees,  devisees,  heirs,  or  distributees  of  a  decedent, 
under  the  laws  of  a  State  or  government,  which,  under  such 
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laws,  may  be  attacked  or  defended,  or  to  obtain  which,  a  suit 
may  be  brought.     (Post,  p.  9.) 

3.  DEATH.   Actions  for  cause  of  death.   Nature. 

The  right  of  action  for  wrongful  death  given  by  Shannon's  Code, 
sec.  4025  et  seq.,  is  that  which  the  deceased  would  have  had  if 
he  had  lived,  and  the  recovery  is  in  right  of  the  deceased. 
{Post,  pp.  9,  10.) 

Cases  cited  and  approved:  Davidson  Benedict  Co.  v.  Severson, 
109  Tenn.,  572;  Stuber  v.  Railroad,  113  Tenn.,  305. 

4.  DEATH.  Actions  for  wrongful  death.    Law  governing. 

A  right  of  action  for  wrongful  death  is  governed  by  the  laws  of 
the  State  where  the  Injury  occurred.     (Post,  pp.  10-16.) 

Acts  cited  and  construed:  Acts  1871,  ch.  78,  sec.  2;  Acts  1903, 
ch.  317. 

Cases  cited  and  approved:  Nashville  &  Chattanooga  R.  R.  Co. 
T.  Eakin,  46  Tenn.,  582;  Nashville  &  Chattanooga  R.  R.  Co.  v. 
Sprayberry,  56  Tenn.,  852;  Id.,  67  Tenn.,  341;  Hobbs  v.  Mem- 
phis &  Charleston  R.  R.  Co.,  56  Tenn.,  873;  Railroad  v.  Foster, 
78  Tenn.,  351;  Whitlow  v.  N.  C.  &  St.  L.  Ry.  Co.,  114  Tenn., 
344;  Erickson  v.  Pacific  Coast  S.  S.  Co.  (C.  C),  96  Fed.,  80; 
Owen  V.  Ray,  108  Fed.,  320;  Van  Doren  v.  Pa.  R.  R.  Co.,  93 
Fed.,  260;  Leman  v.  Baltimore  &  O.  R.  R.  Co.  (C.  C),  128  Fed., 
191;  Davidow  v.  Pa.  R,  R.  Co.  (C.  C),  85  Fed.,  943;  In  re 
Coe's  Estate,  130  Iowa,  307;  Louisville  &  Nashville  R.  R.  Co. 
V.  Whitlow's  Adm'r,  105  Ky.,  3;  Id.,  114  Ky.,  470;  C,  O.  &,  S. 
W.  R.  R.  Co.  V.  Higgins,  85  Tenn.,  620;  Bledsoe  v.  Stokes,  60 
Tenn.,  312;  Flatley  v.  M.  &  C.  R.  R.  Co.,  56  Tenn.,  230;  Traf- 
ford  V.  Adams  Express  Co.,  76  Tenn.,  96;  League  v.  Railroad, 
91  Tenn.,  458-460;  Holston  v.  Coal  &  Iron  Co.,  95  Tenn.,  521; 
Anderson  v.  Louisville  &  N.  R.  Co.,  128  Tenn.,  244;  Railroad  v. 
Herb,  125  Tenn.,  408. 

Code  cited  and  construed:    Sees.  2291-2293  (1858);  Sec.  4027  (S.). 

5.  STATUTES.    Revisions  and  compilations.    Construction. 
Though  the  substance  of  Shannon's  Code,  sec.  3935,  relative  to 

the  jurisdiction  to  appoint   administrators   of  the   estates   of 
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nonresidents  was  enacted  prior  to  the  Code  of  1858,  with  which 
the  right  of  action  for  wrongful  death  originated,  it  having 
been  made  a  part  of  that  Code  along  with  the  sections  giving 
the  right  of  action  for  wrongful  death,  they  nlust  be  construed 
together  as  if  they  had  originated  with  the  Code,  as  that  Code 
was  a  single  enactment.     (Post,  pp.  16-18.) 

Acts  cited  and  construed:    Acts  1831,  ch.  24;  Acts  1841-42,  ch.  69. 

Cases  cited  and  approved:  Chapman  v.  State,  39  Tenn.,  36; 
Brien  v.  Robinson,  102  Tenn.,  157;  State  v.  Runnel^,  92  Tenn., 
320;  Trust  Co.  v.  Weaver,  102  Tenn.,  66;  Padgett  v.  Ducktown, 
etc..  Iron  Co.,  97  Tenn.,  690. 

Cases  cited  and  distinguished:  Whitworth  v.  Hager,  124  Tenn., 
355. 

Code  cited  and  construed:     Sec.  3935  (S.);  sec.  2203  (1858). 


FROM  SCOTT 


Appeal  from  the  Criminal  and  Law  Court  of  Scott 
County  to  the  Court  of  Civil  Appeals,  and  by  certiorari 
to  the  Court  of  Civil  Appeals  from  the  Supreme  Court. 
— ^Xen.  Hicks,  Judge. 

E.  G.  Foster  and  Pickle,  Turner  &  Kjjnnerly,  for 
plaintiff. 

H.  M.  Carr,  for  defendant. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  case  was  originally  brought  in  the  county  court 
of  Scott  county  to  revoke  the  letters  of  administration 
previously  granted  to  petitioner  Joseph  Sharp,  as  ad- 
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ministrator  of  Charles  B.  Wilson.  A  judgment  was 
granted  in  the  county  court  revoking  the  letters,  and 
on  appeal  to  the  circuit  court  this  judgment  was  af- 
firmed, and  subsequently  on  appeal  to  the  court  of  civil 
appeals  was  there  again  afiSrmed.  The  case  has  now 
reached  us  in  regular  course  imder  the  writ  of  cer- 
tiorari. 

The  ground  of  recall  in  the  several  courts  was  that 
the  decedent  was  a  nonresident  of  this  State,  and  had 
no  assets  in  Scott  county,  and  the  county  court  was 
therefore  without  jurisdiction  to  grant  letters  of  ad- 
ministration upon  his  estate. 

Wilson  was  killed  in  Scott  county,  Tennessee,  in  an 
accident  on  the  line  of  the  defendant  railway  com- 
pany, alleged  to  have  been  due  to  the  negligence  of 
the  railway  company.  The  railway  company  is  a  cor- 
poration of  the  State  of  Ohio.  It  is  alleged  that  de- 
ceased was  a  citizen  of  the  State  of  Kentucky.  He 
left  no  .assets  or  property  in  Scott  county  except  the 
cause  of  action  arising  from  his  alleged  wrongful 
death.  The  action  of  the  court  of  civil  appeals  in  re- 
voking the  letters  is  assigned  as  error. 

The  question  is  whether  a  county  court  of  this  State 
has  jurisdiction  to  appoint  an  administrator  for  the  es- 
tate of  a  nonresident  who  died  as  the  result  of  an  in- 
jury which  was  tortiously  inflicted  upon  him  in  the 
county  in  which  administration  is  sought,  where  it  ap- 
pears the  decedent  left  no  otlier  property  or  estate  in 
that  county,  except  the  right  of  action  for  the  wrong- 
ful death. 
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The  solution  of  this  question  depends  upon  the  con- 
struction of  section  3935  of  Shannon's  Code  (Code  of 
1858,  sec.  2203) ,  which  reads  as  follows : 

''Letters  testamentary  or  of  administration  may  be 
granted  upon  the  estate  of  a  person  who  resided,  at 
the  time  of  his  death,  in  some  other  State  or  territory 
of  the  Union,  or  in  a  foreign  country,  by  the  county 
court  of  any  county  in  this  State : 

*'  (1)  Where  the  deceased  had  any  goods,  chattels,  or 
assets,  or  any  estate,  real  or  personal,  at  the  time  of 
his  death,  or  where  the  same  may  be  when  said  letters 
are  applied  for. 

*'  (2)  Where  any  debtor  of  the  deceased  resides. 

''(3)  Where  any  debtor  of  a  debtor  of  the  deceased 
resides,  his  debt  being  unpaid  when  the  application  is 
made. 

''  (4)  Where  any  suit  is  to  be  brought,  prosecuted,  or 
defended,  in  which  said  estate  is  interested. ' ' 

The  word  ''chattels,''  used  in  the  first  subsection, 
includes  not  only  personal  property  in  possession,  but 
choses  in  action.    Cyc.  Law  Diet. 

In  Cyc.  the  word  ' '  chattels ' '  is  thus  defined : 

' '  Every  species  of  property,  movable  or  immovable, 
which  is  less  than  a  freehold."    Volume  7,  p.  122. 

So  of  the  term  "goods  and  chattels."  This  expres- 
sion is  of  very  wide  signification,  and,  among  many 
other  things,  includes  choses  in  action  as  well  as  those 
in  possession.  20  Cyc.  1268-1270.  The  term  "choses 
in  action"  includes  rights  of  action  for  tort.     Cyolo- 
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pedic  Law  Diet.  149 ;  Pitts  v.  Curtis,  4  Ala.,  350 ;  Mc- 
Kee  V.  Judd,  12  N.  Y.,  622,  64  Am.  Dec,  515. 

The  words  ** assets,"  as  used  in  our  administration 
statutes,  usually  means  items  subject  to  payment  of 
the  debts  of  the  decedent.  Agee  v.  Saunders,  127 
Tenn.,  680,  157  S.  W.,  64,  46  L.  R.  A.  (N.  S.),  788. 
Still  it  is  not  wholly  limited  to  this  meaning,  but  has 
been  applied  to  money  collected  by  an  administrator 
as  damages  for  the  wrongful  killing  of  an  intestate, 
since  the  administrator  owes  a  duty  to  distributees  as 
well  as  to  creditors.  This  court  said  on  the  subject,  in 
Glass  V.  Howell,  70  Tenn.  (2  Lea),  50,  52: 

**It  is  argued  that  the  right  of  action  for  damages 
resulting  in  the  death  of  an  intestate  is  not  assets  with 
which  an  administrator  is  officially  chargeable.  But 
this  is  directly  in  conflict  with  the  statute  which  ex- 
pressly provides  that  the  right  of  action  for  injuries  re- 
sulting in  death  shall  survive  and  pass  to  the  personal 
representative.  Code,  sec.  2291.  It  is  true  he  may 
decline  to  sue,  in  which  case  the  next  of  kin  may  use 
his  name  by  giving  security  for  costs.  Code,  sec.  2292. 
The  reason  is  that  there  may  be  no  assets  with  which 
to  pay  costs,  and  the  personal  representative  may  de- 
cline to  actively  proceed  without  security,  and  as,  by 
the  statute,  the  recovery  inured  to  the  next  of  kin, 
free  from  the  claims  of  creditors,  the  next  of  kin  were 
authorized  to  sue  in  his  name,  upon  indemnifying  him 
against  costs.  If  he  acted,  and  received  the  fund,  it 
would  undoubtedly  be  as  administrator." 
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Furthermore,  there  are  many  estates  which  owe  no 
debts,  and  still  it  is  proper  to  have  an  administrator 
to  take  charge  of  all  of  the  personal  property,  realize 
on  it,  and  divide  the  proceeds  among  the  distributees. 

Of  the  word  ** estate"  it  is  said: 

''While  in  its  primary  and  technical  sense  the  term 
estate  refers  only  to  an  interest  in  land,  yet  by  com- 
mon usage  it  has  acquired  a  much  wider  import  and 
application,  being  applied  to  personal  property  as  well 
as  realty^  and  in  its  most  extreme  sense  signifying 
everything  of  which  riches  or  fortune  may  consist." 
16  Cyc.  599,  600, 

In  the  notes  to  the  text  it  is  said : 

"The  word  'estate'  is  genus  generalissimum  and  in- 
cludes all  things  real  and  personal.  Thornton  v.  Mvl- 
quinne,  12  Iowa,  549,  79  Am.  Dec,  548;  Bridgewater 
V.  Bolton,  6  Mod.,  106;  1  Salk.,  236;  O'NeU  v.  Carey, 
8  U.  C.  &  C.  P.,  339." 

The  word ' '  estate, ' '  as  used  with  reference  to  a  dece- 
dent's  property,  has  acquired  a  wider  application  in  a 
popular  sense  and  refers^  to  the  entire  mass  of  the 
decedent's  property,  both  real  and  personal.  Harrison 
V.  Lamar,  33  Ark.,  824. 

Finally,  in  our  own  case  of  Gourley  v.  Thompson, 
34  Tenn.  (2  Sneed),  387,  393,  it  is  said: 

"The  word  'estate,'  unqualified  or  unrestricted,  is 
always  construed  to  embrace  every  description  of 
property,  real,  personal,  and  mixed." 

Taking  together  all  the  words  referred  to  as  used  in 
subsection  1,  viz.,  "goods,  chattels,  or  assets,  or  any 
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estate  real  or  personal, '*  we  think  it  was  the  intention 
of  the  legislature  to  include  every  kind  of  property  of 
any  nature  whatsoever  and  that  they  cannot  be  limited 
merely  to  technical  assets  subject  to  the  payment  of 
debts. 

Subsection  4,  as  if  to  remove  any  ambiguity  that 
might  reside  in  the  very  extensive  expressions  already 
referred  to,  specifies  that  administration  may  be  had 
in  any  county  where  any  suit  is  to  be  brought,  prose- 
cuted, or  defended  in  which  **said  estate"  is  interested. 
By  the  word  *  *  estate, '  ^  as  used  in  this  latter  subsection, 
is  meant  the  whole  legal  entity  which  may  be  the  sub- 
ject of  devolution  on  the  legatees,  devisees,  heirs,  or 
distributees  of  a  decedent  under  the  operation  of  the 
laws  of  a  State  or  government,  and  which,  under  such 
laws,  may  be  attacked  or  defended,  through  forms 
prescribed  by  law,  or  to  obtain  which  a  suit  may  be 
brought 

We  think  there  is  no  doubt  that  the  right  of  action 
which  arose  in  the  present  case  to  the  estate  of  Wil- 
son by  reason  of  his  wrongful  death  was  a  part  of  his 
estate,  and  that  an  administrator  could  be  properly 
appointed  in  Scott  county,  where  he  was  killed,  to  re- 
cover therefor.  It  has  been  abundantly  held  in  this 
State  that  the  right  of  action  under  the  Code  sections 
referred  to  is  that  which  the  deceased  would  have  pos- 
sessed if  he  had  lived,  and  the  recovery  is  in  right  of 
the  deceased.  Davidson  Benedict  Co.  v.  Severson,  109 
Tenn.,  572,  613-623,  72  S.  W.,  967,  inclusive,  and  cases 
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cited;  Stuher  v.  Railroad,  113  Tenn.,  305,  87  S.  W., 
411. 

The  injury  having  occurred  in  this  State,  the  right 
of  action  would  be  governed  by  the  laws  of  this  State. 
The  universal  rule  is  that  this  right  of  action  is  gov- 
erned by  the  laws  of  the  State  where  the  injury  oc- 
curred. Nashville  S  Chattanooga  R.  R.  Co.  v.  Eakin, 
46  Tenn.  (6  Cold.),  582;  Nashville  <&  Chattanooga  R. 
R.  Co.  V.  Sprayherry,  56  Tenn.  (9  Heisk.),  852,  856; 
Id.,  67  Tenn.  (8  Baxt.),  341,  35  Am.  Rep.,  705;  Hohhs 
V.  Memphis  S  Charleston  R.  R.  Co.,  56  Tenn.  (9 
Heisk.),  873;  Railroad  v.  Foster,  78  Tenn.  (10  Lea), 
351 ;  Whitlow  V.  N.  C.  &  St.  L.  Ry.  Co:,  114  Tenn.  (6 
Gates),  344,  84  S.  W.,  618,  68  L.  R.  A.,  503;  Erickson 
V.  Pacific  Coast  S.  S.  Co.  (C.  C),  96  Fed.,  80;  Cowen 
V.  Ray,  108  Fed.,  320,  47  C.  C.  A.,  352 ;  Van  Doren  v. 
Pa.  R.  R.  Co.,  93  Fed.,  260,  35  C.  C.  A.,  282 ;  Leman  v. 
Baltimore  &  0.  R.  R.  Co.  (C.  C),  128  Fed.,  191;  Da- 
vidow  V.  Pa.  R.  R.  Co.  (C.  C),  85  Fed.,  943;  /n  re  Coe's 
Estate,  130  Iowa,  307,  106  N.  W.,  J43,  4  L.  R.  A.  (N. 
S.),  814, 114  Am.  St.  Rep.,  416,  8  Ann.  Gas.,  148;  Lo«w- 
ville  <&  Nashville  R.  R.  Co.  v.  Whitlow's  Adm'r,  105 
Ky.,  1,  43  S.  W.,  711,  41  L.  R.  A.,  614;  Id.,  114  Ky., 
470,  43  S.  W.,  711,  41  L.  R.  A.,  614. 

If  not  permitted  to  be  sued  on  in  this  State,  it  prob- 
ably could  not  be  made  the  subject  of  an  action  any- 
where, because  each  State  enforces  such  rights  of  ac- 
tion accruing  in  any  other  State  only  through  comity, 
and  when  the  State  in  which  the  injury  occurred  does 
not  recognize  it  as  g^iving  a  right  of  action,  there  is 
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nothing  on  which  comity  could  rest.  We  should  then 
have  the  singxdar  result  that  the  estate  of  no  human 
being  killed  in  this  State  by  wrongful  act,  if  the  per- 
son was  a  nonresident  at  the  time  he  was  killed,  could 
enforce  a  right  of  action  against  the  wrongdoer  any- 
where unless  the*  deceased  left  in  this  State  some  prop- 
erty other  than  the  right  of  action  for  this  wrongful 
death.  This  would  create  an  exception  to  our  statute 
allowing  recoveries  for  death  caused  by  wrongful  act 
not  warranted  by  anything  in  the  statute  itself;  the 
statute  being  general  in  its  terms. 

That  statute  reads  as  follows : 

"4025.  The  right  of  action  which  a  person  who  dies 
from  injuries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act,  omission,  or  killing  by 
another,  would  have  had  against  the  wrongdoer  in  case 
death  had  not  ensued,  shall  not  abate  or  be  extinguished 
by  his  death,  but  shall  pass  to  his  widow,  and,  in  case 
there  is  no  widow,  to  his  children  or  to  his  personal 
representative,  for  the  benefit  of  his  widow  or  next  of 
kin,  free  from  the  claims  of  creditors. 

*  *  4026.  The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased ;  but  if  he  decline  it,  the 
widow  and  children  of  the  deceased  may,  without  the 
consent  of  the  representative,  use  his  name  in  bringing 
and  prosecuting  the  suit,  or  giving  bond  and  security 
for  costs,  or  in  the  form  prescribed  for  paupers.  The 
personal  representative  shall  not,  in  such  case,  be  re- 
sponsible for  costs,  unless  he  sign  his  name  to  the 
prosecution  bond. 
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^'4027.  The  action  may  also  be  instituted  by  the 
widow  in  her  own  name,  or,  if  there  be  no  widow,  by 
the  children. 

*'4028.  If  the  deceased  had  commenced  an  action 
before  his  death,  it  shall  proceed  without  a  revivor. 
The  damages  shall  go  to  the  widow  •and  next  of  Mn, 
free  from  the  claims  of  the  creditors  of  the  deceased,  to 
be  distributed  as  personal  property.'' 

The  provisions  of  the  Code  of  1858  on  the  subject 
were  these : 

''2291.  The  right  of  action,  which  a  person  who  dies 
from  injuries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act  or  omission  of  another, 
would  have  had  against  the  wrongdoer,  in  case  death 
had  not  ensued,  shall  not  abate  or  be  extinguished  by 
his  death ;  but  shall  pass  to  his  personal  representative 
for  the  benefit  of  his  widow  and  next  of  kin,  free  from 
the  claims  of  his  creditors. 

*  *  2292.  The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased ;  but  if  he  decline  it,  the 
widow  and  children  of  the  deceased  may,  without  the 
consent  of  the  representative,  use  his  name  in  bringing 
and  prosecuting  the  suit,  on  giving  bond  and  security 
for  costs,  or  in  the  form  prescribed  for  paupers.  The 
personal  representative  shall  not  in  such  case  be  re- 
sponsible for  costs,  unless  he  sign  his  name  to  the 
prosecution  bond. 

''2293.  If  the  deceased  had  commenced  an  action 
before  his  death,  it  shall  proceed  without  a  revivor. 
The  damages  shall  go  to  the  widow  and  next  of  kin. 
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free  from  the  claims  of  the  creditors  of  the  deceased, 
to  be  distributed  as  personal  property. ' ' 

In  1903  an  act  was  passed  (chapter  317)  which  pro- 
vided: 

*  *  That  no  suit  now  pending  or  hereafter  brought  for 
personal  injuries  or  death  from  wrongful  act  in  any 
of  the  courts  of  this  State,  whether  by  appeal  or  other- 
wise, and  whether  in  an  inferior  or  superior  court,  shall 
abate  or  be  abated,  because  or  on  account  of  the  death 
of  the  beneficiary  or  beneficiaries  for  whose  use  and 
benefit  said  suit  was  brought,  and  that  such  suit  shall 
be  proceeded  with  to  final  judgment,  as  though  such 
beneficiary  or  beneficiaries  had  not  died,  for  the  use 
and  benefit  of  the  heirs  at  law  of  such  deceased  bene- 
ficiary.^' 

It  is  perceived  that  the  right  of  action  given  is  gen- 
eral, for  the  benefit  of  the  widow,  children,  and  next  of 
kin,  without  respect  to  whether  residents  or  nonresi- 
dents. Accordingly  it  has  been  held  that  a  widow  re- 
siding in  a  foreign  State  might  bring  her  suit  in  this 
State  to  recover  for  the  death  of  her  husband  wrong- 
fully caused  here.  Chesapeake,  Ohio  S  Southwestern 
Railroad  Co.  v.  Higgins,  85  Tenn.  (1  Pick.),  620,  4  S. 
W.,  47.  But  the  right  of  the  widow  and  children  to 
sue  directly  was  first  conferred  by  Acts  1871,  ch.  78, 
sec.  2,  embodied  in  Shannon's  Code,  sec.  4027.  Pfior 
to  that  time,  under  the  sections  of  the  Code  of  1858 
quoted,  the  action  could  be  brought  only  by  the  admin- 
istrator. Bledsoe  v.  Stokes,  60  Tenn.  (1  Baxt.),  312, 
314;  Flatley  v.  Memphis  &  Charleston  Railroad  Co., 
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56  Tenn.  {9  Heisk.),  230,  233,  234;  Trafford  v.  Adams 
Express  Co.,  76  Tenn.  (8  Lea.),  96,  99;  Loague  v.  RaU- 
road,  91  Tenn.  (7  Pick.),  458460,  19  S.  W.,  430;  Hoi- 
ston  V.  Coal  <&  Iron  Co.,  95  Tenn.  (11  Pick.),  521,  522, 
et  seq.,  32  S.  W.,  486.  If  plaintiff's  contention  be  sound, 
then  it  must  follow  that  prior  to  the  act  of  1871  there 
could  be  no  recovery  at  all  for  the  wrongful  killing  of 
a  nonresident  in  this  State,  unless,  as  appeared  in  An- 
derson V.  Louisville  &  N.  R.  Co.,  128  Tenn.,  244,  159 
S.  W.,  1086,  there  was  found  on  his  body,  or  otherwise 
in  some  county  of  this  State,  some  personal  property, 
even  though  small  and  comparatively  inconsiderable, 
so  that  an  administrator  could  be  appointed.  It  would 
likewise  follow,  on  the  same  theory,  that  after  the  act 
of  1871,  a  foreign  widow  and  children  could  sue  for 
the  injury,  but  in  case  there  were  neither  widow  nor 
children,  but  other  next  of  kin,  these  latter  could  have 
no  remedy,  because  they  could  not  sue  without  an  ad- 
ministrator, and  none  could  be  appointed  here,  be- 
cause no  technical  assets  could  be  found  here ;  that  is, 
no  property  subject  to  debts.  We  should  thus  have 
imported  into  the  statute,  by  construction,  the  new  and 
important  condition  that,  while  the  widow  and  chil- 
dren might  recover  regardless  of  the  existence  of  tech- 
nical assets  in  this  State,  there  could  be  no  recovery 
for  the  benefit  of  the  next  of  kin  other  than  children, 
unless  there  could  be  found  in  this  State  at  least  a  few 
dollars'  worth  of  property  liable  for  debts.  A  theory 
leading  to  such  a  result  cannot  be  sound. 
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The  error  resides  in  the  assumption  that  no  admin- 
istrator can  be  appointed  here  unless  there  be  techni- 
cal assets.  This  theory  ignores  the  fact  that  the  duty 
of  taking  possession  of  property,  realizing  on  it,  and 
paying  to  distributees  rests  on  the  administrator  as 
well  as  the  payment  of  debts,  and  that  this  duty  ex- 
ists even  though  there  be  no  debts.  It  fails  to  accord 
the  proper  meaning  to  the  broad  terms  '* goods"  and 
chattels,"  and  improperly  confines  the  term  ** estate" 
to  assets  subject  to  the  payment  of  debts.  As  we  have 
already  shown,  the  term  '  *  assets ' '  has  a  broader  mean- 
ing under  the  statute  we  are  considering. 

We  are  referred  to  the  case  of  Railroad  v.  Herb,  125 
Tenn.,  408,  143  S.  W.,  1138,  as  in  conflict  with  what  we 
have  herein  held.  That  case,  so  far  as  concerns  the 
facts  in  decision,  is  not  in  conflict,  since  it  appears  that 
the  injury  which  was  the  subject  of  that  action  oc- 
curred in  Kentucky.  However,  the  construction  there- 
in given  to  Shannon's  Code,  sec.  3935,  is  in  conflict  with 
the  construction  herein  given,  arid  we  cannot  adhere  to 
it.  We  may  add  that  Railroad  v.  Herb,  is  in  conflict 
with  two  prior  decisions  of  this  court  concerning  the 
right  of  action  for  injuries  resulting  in  death  where 
the  injuries  occurred  in  a  foreign  State.  Railroad  v. 
Foster,  supra,  and  Whitlow  v.  Railroad,  supra.  These 
cases  are  not  referred  to  in  Railroad  v.  Herb.  In  the 
case  of  Railroad  v.  Foster  the  action  was  brought  by 
the  administrator.  It  does  not  appear  from  the  opin- 
ions in  the  cases  where  these  administrators  were  ap- 
pointed, but  they  must  have  been  appointed  in  some 
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county  in  Tennessee,  since,  under  the  rule  well  estab- 
lished at  the  time  in  this  State,  a  foreign  administra- 
tor was  not  permitted  to  sue.  It  does  not  distinctly 
appear  in  the  Whitlow  Case  whether  plaintiff  was  the 
administrator,  but  it  is  to  be  inferred  from  the  Ala- 
bama statute  quoted  in  the  opinion  that  such  was  the 
case.  In  the  Sprayherry  Case,  supra,  suit  was  brought 
by  a  husband  and  father  for  the  wrongful  death  of  his 
wife  and  children,  occurring  in  the  State  of  Missis- 
sippi. 

The  three  cases  last  referred  to  are  in  harmony  witti 
the  great  weight  of  authority  elsewhere.  The  cases 
are  so  numerous  that  we  shall  not  attempt  to  cite  them. 
The  rule  is  practically  uniform  in  the  States  of  the 
Union  that  suits  will  be  entertained  on  rights  of  action 
for  wrongful  injuries  causing  death  occurring  in  for- 
eign States  unless  the  statutes  of  the  foreign  States 
are  penal  in  their  nature,  or  contain  provisions  in 
conflict  with  the  public  policy  of  the  State  in  which 
they  are  sought  to  be  enforced.  In  some  of  the  States 
the  foreign  administrator  is  permitted  to  sue,  but  gen- 
erally an  administrator  is  appointed  in  the  State  of  the 
forum,  as  has  always  been  the  practice  in  Tennessee. 

It  is  suggested  that  Shan.  Code,  sec.  3935  (Code  of 
1858,  sec.  2203),  copied  supra,  was  taken  from  Acts 
1831,  ch.  24,  and  Acts  1841-42,  ch.  69,  and  at  that  time 
the  right  of  action  for  personal  injuries  resulting  in 
death  died  with  the  injured  party,  and  therefore  they 
could  not  have  been  intended  to  cover  a  cause  of  action 
such  as  that  sued  on  in  the  case  before  us,  originating 
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with  the  Code  of  1858,  and  that  for  this  reason  such 
a  claim  could  not  be  treated  as  assets.  The  argument 
is  not  sound.  It  is  true  the  substance  of  the  section 
was  in  the  original  acts  referred  to,  but  this  section 
was  made  a  part  of  the  Code  of  1858,  along  with  the 
sections  giving  the  right  of  action  for  wrongful  death, 
and  therefore  they  must  be  construed  together,  just 
as  if  they  originated  with  the  Code.  The  whole  Code 
of  1858  was  itself  a  single  enactment,  and  went  into 
effect  as  a  whole  on  the  1st  day  of  May,  1858.  The 
title  and  enacting  clause  are  as  follows : 
**An  act  to  revise  the  statutes  of  the  State  of  Ten- 
nessee. 

**Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tennessee,  that  the  general  statutes  of  the  State  of 
Tennessee  shall  be  as  follows.^' 

Then  follows  the  whole  Code  as  one  act  or  body  of 
laws.  Chapman  v.  StatCj  2  Head  (39  Tenn.),  36,  41; 
Brien  v.  Rohvnson,  102  Tenn.,  157,  167,  52  S.  W.,  802 ; 
State  V.  Rurmels,  92  Tenn.,  320,  323,  324,  21  S.  W.,  665; 
Trust  Go.  V.  Weaver,  102  Tenn.,  66,  69,  50  S.  W.,  763 ; 
Whitworth  v.  Eager,  124  Tenn.,  355,  360,  140  S.  W., 
205. 

**  While  the  court  will  presume,  in  doubtful  cases,,  that 
it  was  not  the  intention  of  the  compilers-  of  the  Code 
to  change,  but  only  to  revise  or  compile,  the  old  stat- 
utes, still,  where  the  meaning  of  the  Code  is  clear,  by 
reason  of  its  express  terms,  or  as  a  matter  of  neces- 
sary implication,  its  provisions  are  the  law  of  the  State, 
without  regard  to  the  old  statutes  which  may  have 
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been  the  basis  of  its  provisions,  and  which  it  in  ex- 
press terms  repeals. '*  Padgett  v.  Ducktown,  etc.,  Iron 
Co.,  97  Tenn.,  690,  694,  695,  37  S.  W.,  698. 

The  result  is  the  judgment  of  the  court  of  civil  ap- 
peals is  reversed. 
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Mfiis.  Mollis  Howabd  v.  Nashville,  Chattanooga  & 

St.  Louis  Railway  Co.* 

{KnoxvUle.   September  Term,  1915.) 

1.  EXECUTORS  AND  ADMINISTRATORS.  Jurisdiction  to  appoint. 
Existence  of  assets. 

An  administrator  may  be  appointed  to  bring  an  action  for  wrong- 
ful death  wherever  the  defendant  may  be  found,  though  the 
decedent  was  a  nonresident  and  left  no  assets  in  the  State 
other  than  such  right  of  action,  and  though  he  sustained  the 
Injuries  causing  his  death  in  another  State,  as  the  right  of 
action  Itself  is  property  and  is  transitory,  and  exists  wherever 
the  defendant  may  be  found.    (Post,  p.  23.) 

Case  cited  and  approved:  Sharp,  Adm'r.,  v.  C,  N.  O.  ft  T.  P.  Ry. 
Co.,  —  Tenn.,  — .  • 

2.  COURTS.   Jurisdiction.   Transitory  actions.   Actions  for  wrong- 
ful death. 

A  right  of  action  for  wrongful  death  is  transitory  and  may  be 
enforced  against  the  defendant  wherever  he  may  be  found,  pro- 
vided it  is  not  contrary  to  the  policy  of  the  forum  and  is  al- 
lowed by  the  State  wherein  the  injury  occurred,  except  in 
those  cases  controlled  by  federal  statutes.    {Post,  pp.  23-25.) 

3.  COMMERCE.    Liability  for  injuries.   Statutory  provisions. 
The  federal  Employers*  Liability  Act   (Act  April  22,  1908,  ch. 

149,  35  Stat.  65  [U.  S.  Comp.  St.  1913,  sees.  8657-8665])  in  the 
cases  to  which  it  applies  Is  necessarily  supreme.  {Post,  pp. 
25-35.) 

Cases  cited  and  approved:  Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.,  228  U.  S.,  1;  Brown  v.  Railroad  Co.,  97  Ky.,  228;  Flndlay 
V.  Railroad  Co.,  106  Mich.,  700;  Hutchlns  v.  Railroad  Co.,  44 
Minn.,  5;  Reiter-Connoly  Mfg.  Co.  v.  Hamlin,  144  Ala.,  192; 
Washington  Asphalt  Block  ft  Tile  Co.  v.  Mackey,  15  App.  D. 


*The  note  in  47  L.  R.  A.  (N.  S.),  48  referred  to  in  the  opinion 
on  the  federal  employers'  liability  act  is  brought  down  In  note  In 
L.  R.  A,  1915C.  47. 
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C,  410;  Western  Union  Telegraph  Co.  v.  Lipscomb,  22  App.  D. 

C,  104;  Appeal  of  Jenkens,  25  Ind.  App.,  532;  Mo.  Pac.  Ry.  Co. 
.  V.  Bradley,  51  Neb.,  596;  Boston,  etc.,  R.  Co.  v.  Hurd,  108  Fed., 

116;  Mo.  Pac.  R.  Co.  v.  Lewis,  24  Neb.,  848;  Re  Mayo,  60  S.  C, 

401;  Jordan  v.  Chicago,  etc.,  R.  Co.,  125  Wis.^  581;  Vance  v. 

Southern  Ry.  Co.,  138  N.  C,  460;   Richards  v.  Riverside  Iron 

Works,  56  W.  Va.,  510;  Flckelsen  v.  Wheeling  Electrical  Co., 

67  W.  Va.,  335;  Fann  v.  N.  C.  R.  Co.,  155  N.  C,  136;  Rivera  v. 

Atchison,  T.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.),  149  S.  W.,  223; 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Beezley  (Tex.  dv.  App.),  153  S.  W., 

651;  Eastern  Ry.  Co.  of  New  Mexico  v.  Ellis  (Tex.  Civ.  App:),  153 

S.  W.,  701;  Hartford  &  N.  H.  R.  Co.  v.  Andrews,  36  Conn.,  214; 

Bruce  v.  Cincinnati  R.  Co.,  83  Ky.,  174;  Anderson  v.  R.  Co., 

210  Fed.,  689;  Dennick  v.  Railroad  Co.,  103  U.  S.,  11;  Stewart 

V.  B.  &  O.  R.  Co.,  168  U.  S.,  445;  Dougherty  v.  American  Mc- 

Kenna  Process  Co.,  Ann.  Cas.,  1913D;  Lamphere  v.  Oregon  R. 

&  Nav.  Co.,  47  L.  R.  A.  (N.  S.),  48-84. 

Cases  cited  and  distinguished:  In  re  Lowham's  Estate,  30  Utah, 
436;  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.,  782;  Knight 
v.  West  Jersey  R.  Co.,  108  Pa.,  250;  Eingartner  v.  Illinois  Steel 
Co.,  94  Wis.,  70;  Nelson,  Adm'r,  v.  Chesapeake  &  Ohio  R.  Co., 
88  Va.,  971;  Southern  Pacific  Co.  v.  De  Valle  Da  "Costa,  190 
Fed.,  689;  M.  P.  R.  R.  Co.  v.  Lewis,  24  Neb.,  848;  Dennick  v. 
Central  R.  R.  Co.,  103  U.  S.,  11. 

Case  cited  and  disapproved:  L.  &  N.  R.  R.  Co.  v.  Herb,  126  Tenn., 
408. 


FROM  HAMILTON 


Appeal  from  the  Circuit  Court  of  Hamilton  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to 
the  Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Nath/ln  L.  Bachman,  Judge. 

Thompson,  Williams  &  Thompson,  for  plaintiff. 
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Bbown,  Spublock  &  Bbown,  for  defendant. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

In  the  early  part  of  the  year  1915,  plaintiff's  hus- 
band being  engaged  in  the  service  of  defendant,  re- 
ceived at  Bridgeport,  Alabama,  an  injury  from  which 
he  died  eight  hours  later,  in  Chattanooga,  Tennessee, 
to  which  place  he  had  been  at  once  removed,  on  the 
happening  of  the  injury.  The  deceased  was  a  resident 
of  the  State  of  Alabama  at  the  time  he  was  hurt.  A 
few  days  after  his  death  plaintiff,  his  widow,  appeared 
before  the  county  court  of  Hamilton  county,  Tennes- 
see, and  applied  for  and  obtained  letters  of  adminis- 
tration on  his  estate.  She  then  brought  an  action 
against  the  defendant  to  recover  damages  for  the  al- 
leged wrongful  death.  She  filed  her  declaration 
containing  several  counts,  one  of  these  under  the  fed- 
eral Employers'  Liability  Act,  and  one  under  the 
Alabama  statute.  This  latter  statute  is  substantially 
like  our  own  on  the  same  subject,  but  confers  the  right 
of  action  only  on  the  administrator  of  the  deceased. 
After  the  filing  of  the  declaration  the  defendant  moved 
the  court  to  compel  the  plaintiff  to  elect  between  the 
right  of  action  claimed  under  the  federal  Employers' 
Liability  Act  and  that  claimed  under  the  Alabama 
statute.  Before  this  motion  was  acted  on,  however, 
the  defendant  filed  a  petition  in  the  county  court  of 
Hamilton  county,  praying  that  the  letters  of  adminis- 
tration be  recalled,  on  the  ground  that  the  decedent 
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left  no  property  or  estate  in  Tennessee  that  could  fur- 
nish a  basis  for  the  appointment.  The  plaintiff  an- 
swered the  petition,  claiming  that  there  existed  certain 
small  items  of  property,  and  the  right  of  action  against 
the  railroad  company  for  the  wrongful  death.  The 
existence  of  the  small  items  referred  to  was  denied 
and  contested,  but  we  deem  it  unnecessary  to  incumber 
the  record  with  a  further  reference  to  these  matters. 
We  shall  assume  that  the  deceased  left  no  property, 
except  the  right  of  action  against  the  railway  company 
for  the  alleged  wrongful  death.  The  county  court  held 
that  this  could  not  be  treated  as  a  basis  for  adminis- 
tration in  Tennessee,  if  unaccompanied  by  technical 
assets  subject  to  the  payment  of  the  debts  qf  the  de- 
ceased, and  therefore  entered  a  judgment  recalling  the 
administration  previously  granted.  On  appeal  to  the 
circuit  court  of  the  county  this  judgment  was  affirmed. 
The  case  was  then  appealed  to  the  court  of  civil  ap- 
peals, and  that  court  reversed  the  circuit  court.  The 
case  was  then  brought  to  this  court  by  the  writ  of 
certiorari. 

The  defendant  is  a  railroad  chartered  in  Tennessee, 
and  runs  from  Nashville,  in  Davidson  county,  Ten- 
nessee, to  Chattanooga,  in  Hamilton  county,  Tennes- 
see, but  for  a  short  distance  passes  through  a  part  of 
Alabama,  and  in  so  doing  through  the  town  of  Bridge- 
port, in  that  State.  The  defendant  had  at  the  time, 
and  now  has,  a  depot  and  offices  in  Chattanooga. 

On  these  facts  the  question  arises  which  we  are  to 
decide. 
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In  the  case  of  Joseph  Sharp,  Adm'r,  v.  C,  N.  0.  & 
T.  P.  JRy.  Co.,  179  S.  W.,  375  (Knoxville,  September 
term,  1914),  in  which  an  opinion  was  filed  at  the  pres- 
ent term,  we  had  before  ns  the  question  whether  an 
administrator  could  be  lawfully  appointed  in  this 
state  for  a  nonresident  kiUed  here  who  left  no  prop- 
erty  except  his  right  of  action  against  the  railway 
company  that  caused  his  wrongful  death.  In  the  opin- 
ion filed  it  was  settled  both  on  reason  and  authority 
that  such  jurisdiction  existed.  In  the  case  before  us 
the  question  of  jurisdiction  is  presented  on  a  different 
state  of  facts.  The  intestate  was  a  nonresident,  re- 
ceived the  injury  that  caused  his  death  in  a  foreign 
State,  Alabama,  was  brought  to  Hamilton  county, 
Tennessee,  soon  after  the  injury,  and  died  within  eight 
hours  thel-eafter.  He  left  no  property  (as  we  assume 
for  the  purposes  of  the  present  discussion),  except  his 
right  of  action  against  the  railway  company  for  caus- 
ing his  wrongful  death. 

Is  there  any  fundamental  difference  in  the  two 
cases  t  We  think  not.  Such  a  right  of  action  is  transi- 
tory, and  may  be  enforced  against  the  defendant  wher- 
ever he  may  be  found.  This  must  be  understood,  of 
course,  with  the  qualification  that  such  action  is  not 
contrary  to  the  policy  of  the  forum,  and  with  the  fur- 
ther qualification  that  the  right  of  action  is  that  al- 
lowed by  the  State  wherein  the  injury  occurred,  save 
only  such  cases  as  are  controlled  by  the  federal  Em- 
ployers' Liability  Act  or  other  federal  act.  Subject 
to  these  conditions,  such  rights  of  action  are  permitted 
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by  comity  in  nearly  all  of  the  States  of  the  Union.  The 
extension  of  the  comity  seems  to  depend  on  the  ques- 
tion whether  the  same  or  a  substantially  similar  right 
of  action  is  recognized  by  the  laws  of  the  forum,  sub- 
ject to  the  distinction,  however,  that  where  the  laws 
of  the  foreign  State  are  penal  in  their  nature,  comity 
will  not  be  extended  to  them. 

It  is  generally  necessary,  as  a  preliminary  to  the 
bringing  of  such  actions,  that  an  administrator  be 
appointed  in  the  State  where  the  suit  is  to  be  brought ; 
that  is,  the  statutes  creating  the  liability  generally 
provide  for  its  enforcement  by  an  administrator.  At 
this  point  the  question  arises  whether  it  is  essential 
that  any  property  be  found  in  such  State,  other  than 
the  right  of  action  for  the  wrongful  death,  as  a  basis 
for  the  appointment  of  an  administrator.  In  some 
cases  where  it  is  assumed,  if  not  held,  that  the  finding 
of  such  other  property  is  essential,  it  has  been  held 
that  the  finding  of  an  insignificant  amount  of  property 
would  suffice,  $3  or  $4,  old  clothing,  or  some  other 
trifle.  This  fact  shows  the  artificial  and  highly  tech- 
nical  and  wholly  unsubstantial  character  of  such  a 
rule.  And  it  is  unreasonable  and  unnecessary.  As 
pointed  out  in  Sharp  v.  Railway  Co.,  supra,  and  other 
cases,  the  right  of  action  itself  is  property;  and  it  is 
transitory,  and  exists  wherever  the  defendant  may  be 
found,  and  an  administrator  may  be  there  appointed 
to  collect  it  as  in  the  case  of  debt.  As  shown  in  Sharp 's 
Case,  it  is  not  material  that  such  right  of  action  is  not 
available  for  the  payment  of  the  debts  of  the  deceased. 
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If  it  be  the  administrator's  duty  to  sue  on  the  demand, 
it  is  not  material  that  the  law  requires  him  to  pay  the 
amount  recovered  to  the  widow  and  children  or  next 
of  kin,  instead  of  to  creditors.  It  is  just  as  much  his 
duty  to  sue  in  the  one  case  as  in  the  other;  and  it  is 
just  as  much  the  duty  of  a  probate  court,  county  court, 
or  other  court  having  jurisdiction  of  such  matters  to 
appoint  an  administrator  for  this  purpose  or  when 
only  this  purpose  is  to  be  served  as  it  is  to  appoint 
when  the  administrator  will  have  assets  of  both  kinds 
to  deal  with — that  is,  assets  for  the  payment  of  debts 
and  assets  devoted  solely  to  the  distributees  of  the 
intestate.  Any  other  view  must  rest  on  the  inherently 
false  basis  that  the  ^administrator  is  appointed  solely 
for  the  benefit  of  creditors,  or  to  realize  assets  devoted 
in  whole  or  in  part  to  them,  to  the  ignoring  of  those 
which  belong  solely  to  distributees. 

Furthermore,  such  a  rule  would  make  it  impossible, 
in  very  many  instances,  to  enforce  the  federal  Employ- 
ers '  Liability  Act.  That  act  can  be  put  in  motion  only 
by  an  administrator.  Suits  must  be  brought.  There 
is  no  provision  in  the  federal  laws  for  the  appointment 
of  administrators.  These  must  be  appointed  by  the 
State  tribunals.  That  act  is  as  much  a  law  of  each 
State  as  if  enacted  by  the  legislatures  of  all  the  States, 
and  it  is  as  much  the  duty  of  the  State  courts  to  en- 
force it.  Mondouy.  New  York,  N.  H.  <&  H.  R.  Cj).,  223 
U.  S.,  1,  32  Sup.  Ct.,  169,  56  L.  Ed.,  327,  38  L.  R.  A. 
(N.  S.),  44.  In  the  cases  to  which  it  applies  that  law 
is  necessarily  supreme,  being  a  law  of  the  federal  gov- 
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ernment.  The  right  of  action  so  given,  being  in  its 
nature  transitory,  must  apply  to  the  defendant  wher- 
ever found  in  these  United  States,  since  it  proceeds 
from  supreme  power,  and  is  not  by  its  terms  limited 
to  any  special  locality. 

Now,  let  us  suppose  a  case  in  which  it  appears  a 
man  has  been  killed  under  such  circumstances  as  to 
clothe  his  widow,  and  children  or  next  of  kin  with  the 
right  to  a  recovery  under  that  act,  in  a  suit  to  be 
brought  by  the  administrator  of  the  decedent.  The 
decedent  left  no  other  property  except  this  right  of 
action.  Can  any  one  suppose  that  a  county  court  or 
probate  court  would  be  permitted  to  nullify  this  act  of 
Congress  by  refusing  to  appoint  an  administrator  on 
the  ground  that  the  decedent  owned  no  other  property 
except  the  right  of  action  given  him  or  his  estate  by 
the  Congress!  Take  another  case.  In  the  same  probate 
court  an  application  for  administration  is  made  on  the 
estate  of  a  man  who  left  $5  and  the  right  of  action 
referred  to.  Administration  is -granted  on  his  estate, 
and  denied  on  the  other.  Can  the  courts  sanction  such 
discrimination  ? 

Or  let  us  take  this  Alabama  act.  It  likewise  can  be 
made  effective  only  through  suit  by  an  administrator. 
Ought  the  right  of  action  thereby  given,  which  is 
equally  property,  as  in  the  case  of  the  other,  and  also 
transitory,  and  litigable  wherever  the  defendant  may 
be  found — ought  £his  right  to  be  destroyed  because  the 
decedent  was  so  unfortunate  as  to  own  no  other  prop- 
erty?   Will  it  be  said  that  the  right  could  be  enforced 
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in  Alabama?  But  the  same  difficulty  would  perhaps 
be  found  there.  Or  let  us  suppose  he  had  been  killed 
in  Alabama,  not  by  a  railroad  company,  but  by  some 
man  of  wealth  whose  home. was  in  Tennessee,  and  to 
which  State  he  returned  after  the  homicide.  Could 
the  wrongdoer  defeat  justice  through  heading  off  the 
appointment  of  an  administrator  on  the  ground  that 
the  decedent  owned  no  property  in  Tennessee,  except 
the  right  of  action,  and  thus  permanently  prevent  the 
bringing  of  an  action  against  him? 

The  foregoing  questions,  with  the  inevitable  an- 
swers they  suggest,  show  the  unsoundness  of  the  view 
that  administration  can  be  denied  solely  because  the 
decedent  left  no  other  property  than  his  right  of  action 
against  the  wrongdoer. 

And  so  are  the  authorities.  Brown  v.  Railroad  Co., 
97  Ky.,  228,  30  S.  W.,  639;  Fvndlay  v.  Railroad  Co,, 
106  Mich.,  700,  64  N.  W.,  732;  Hutchins  v.  Railroad 
Co.,  44  Minn.,  5,  46  N.  W.,  79;  Reiter-Connoly  Mfg. 
Co.  V.  HanUin,  144  Ala.,  192,  219,  40  South.,  280;  Wash- 
ington Asphalt  Block  S  TUe  Co.  v.  Mackey,  15  App. 
D.  G.J  410 ;  Western  Union  Telegraph  Co.  v.  Lipscomb, 
22  App.  D.  C,  104;  Appeal  of  Jenkins,  25  Ind.  App., 
532,  58  N.  E.,  560,  81  Am.  St.  Rep.,  114 ;  Missouri  Pac. 
Railroad  Co.  v.  Bradley,  51  Neb.,  596,  71  N.  W.,  283 ; 
Boston,  etc.,  R.  Co.  v.  Hurd,  108  Fed.,  116,  47  C.  C.  A., 
615,  56  L.  R.  A.,  193;  Missouri  Pac.  R.  Co.  v.  Lewis, 
24  Neb.,  848,  40  N.  W.,  401,  2  L.  R.  A.,  67 ;  Re  Mayo, 
60  S.  C,  401,  38  S.  E.,  634,  54  L.  R.  A.,  660;  Jorda/n  v. 
Chicago,  etc.,  R.  Co.,  125  Wis.,  581,  104  N.  W.,  803,  1 
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L.  B.  A.  (N.  S.),  885,  890,  110  Am.  St.  Bep.,  865,  4 
Ann,  Cas.,  1113 ;  Vance  v.  Southern  By.  Co.,  138  N.  C, 
460,  462-464,  50  S.  E.,  860;  In  re  Lowham's  Estate,  30 
Utah,  436,  85  Pac,  445 ;  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.,  510,  49  S.  E.,  437 ;  Fickeisen  v. 
Wheeling  Electrical  Co.,  67  W.  Va.,  335,  67  S.  E.,  788, 
27  L.  B.  A.  (N.  S.),  893,  898;  Fann  v.  N.  C.  R.  Co.,  155 
N.  C,  136,  71  S.  E.,  81;  Southern  Pac.  R.  Co.  v.  De 
Voile  Da  Costa,  190  Fed.,  689,  111  C.  C.  A.,  417 ;  Rivera 
V.  Atchison,  T.  <&  S.  F.  Ry.  Co.  (Tex  Civ.  App.),  149 
S.  W.,  223;  Qvlf,  C.  &  S.  F.  R.  Co.  v.  Beesiley  (Tex. 
Civ.  App.),  153  S.  W.,  651;  Eastern  Ry.  Co.  of  New 
Mexico  V.  Ellis  (Tex.  Civ.  App.),  153  S.  W.,  701.  And 
see  Hartford  <&  N.  H.  R.  Co.  v.  Andrews,  36  Conn.,  214 ; 
Bruce  v.  Cincinnati  R.  Co.,  83  Ky.,  174;  Anderson  v. 
R.  Co.,  210  Fed.,  689,  127  C.  C.  A.,  277  (C.  C.  A.  6th 
Circuit). 

That  an  action  of  the  kind  we  have  under  examina- 
tion is  transitory  and  may  be  brought  in  any  juris- 
diction, if  the  statute  giving  the  action  is  not 
inconsistent  with  the  statutes  or  public  policy  of  the 
forum,  is  shown  not  only  by  our  own  cases,  cited  in 
Sharp  V.  Railroad,  supra,  but  the  rule  is  quite  general. 
Dennick  v.  Railroad  Co.,  103  U.  S.,  11,  26  L.  Ed.,  439 ; 
Stewart  v.  Baltimore  <&  Ohio  R.  Co.,  168  U.  S.,  445, 
18  Sup.  Ct.,  105,  42  L.  Ed.,  537.  And  see  the  note  ap- 
pended to  Dougherty  v.  American  McKenna  Process 
Co.,  Ann.  Cas.,  1913D,  570,  571,  and  the  cases  there 
cited. 
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In  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss., 
782,  22  South.,  53,  and  Knight  v.  West  Jersey  R.  Co., 
108  Pa.,  250,  56  Am.  Rep.,  200,  it  was  held  that  the 
right  of  action  would  be  entertained  where  the  defend- 
ant was  found,  although  both  plaintiff  and  defendant 
were  .citizens  of  the  same  foreign  State.  The  same 
rule  was  announced  in  Eingartner  v.  Illinois  Steel  Co., 
94  Wis.,  70,  68  N.  W.,  664,  34  L.  R.  A.,  503,  59  Am. 
St.  Rep.,  859.  This  latter  was  a  case  between  a  citizen 
of  Illinois  and  a  corporation  of  that  State  for  an  in- 
jury inflicted  in  Illinois.  In  Nelson,  AdmW,  v.  Chesa- 
peake d  Ohio  R.  Co.,  88  Va.,  971,  14  S.  E.,  838,  15  L. 
R.  A.,  583,  it  was  held  that  a  recovery,  in  an  action  for 
death,  brought  by  a  duly  appointed  administrator, 
under  an  administration  proceeding  based  on  a  statute 
of  another  State,  giving  a  right  of  action  to  an  ad- 
ministrator, but  not  providing  that  such  administrator 
must  be  appointed  in  such  other  State  so  giving  the 
right  of  action,  will  be  a  complete  bar  to  an  action  in 
the  latter  State  for  the  same  wrong. 

In  the  case  of  Re  Lowham's  Estate,  supra,  it  ap- 
peared the  death  occurred  in  Wyoming.  The  admin- 
istrator was  appointed  in  Utah,  and  suit  brought 
there ;  no  other  asset  or  property  of  the  estate  appear- 
ing except  the  right  of  action  ^f or  the  wrongful  death. 
In  Fickeisen  v.  Wheeling  Electrical  Company,  supra, 
the  facts,  so  far  as  they  concern  the  present  question, 
were  that  the  intestate  was  killed  in  the  city  of  Bridge- 
port, in  the  State  of  Ohio,  by  a  current  of  electricity 
from  the  wires  of  the  Bridgeport  Electrical  Company. 
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Asserting  and  believing  that  the  Wheeling  Electrical 
Company,  operating  in  Wheeling,  West  Virginia, 
owned  and  controlled  the  poles  and  wires  of  the 
Bridgeport  Company,  the  plaintijBf  applied  for  admin- 
istration in  Ohio  county,  in  the  State  of  West  Virginia, 
was  appointed  administrator  there,  and  brought  suit 
there  to  recover  for  the  wrongful  death.  The  defend- 
ant filed  a  plea  contesting  the  jurisdiction  of  the  county 
court  in  West  Virginia  to  appoint  an  administrator, 
since  the  death  occurred  in  the  State  of  Ohio.  Re- 
sponding to  this  objection,  the  court  said: 

'*As  the  defendant  company  had  its  habitat  in  Ohio 
county  (West  Virginia),  we  think  the  demand  against 
it  was  property  of  the  estate  of  the  deceased,  so  as 
to  confer  such  jurisdiction'' — citing  Richards  v.  River- 
side Iron  Works,  supra. 

In  Southern  Pacific  Co.  v.  De  Valle  Da  Costa,  supra, 
decided  by  the  circuit  court  of  appeals  of  the  first  cir- 
cuit, it  appeared  that  the  intestate  was  at  the  time  of 
his  death  a  servant  of  the  defendant,  a  Kentucky  cor- 
poration; that  a  statute  of  that  State  gave  a  right  of 
action  for  wrongful  death  to  be  brought  by  an  ad- 
ministrator; that  the  intestate  was  killed  on  the  high 
seas  in  a  vessel  belonging  to  the  defendant  by  negli- 
gence of  his  employer  while  in  the  service  of  the  latter. 
It  appeared  that  administration  was  taken  out  in  Mas- 
sachusetts, where  the  defendant  was  found;  that  the 
estate  of  the  intestate  had  no  other  property  than  the 
right  of  action  for  the  wrongful  death;  that  a  plea  in 
abatement  was  filed  denying  the  validity  of  the  grant 
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of  the  letters  of  administration ;  that  upon  the  trial  of 
this  plea  it  was  stipulated  as  follows : 
* '  That  unless  the  right  of  action  against  the  defend- 

m 

ant  is  assets  in  this  jurisdiction,  the  deceased  having 
no  other  property  here,  and  not  having  been  at  the 
time  of  his  death  a  resident  of  Massachusetts,  the  plea 
in  abatement  is  to  be  sustained;  but,  if  such  right  of 
action  is  assets  sufficient  to  give  jurisdiction  to  the 
probate  court  to  appoint  an  administrator  here,  the 
plea  in  abatement  is  to  be  overruled;  and  the  case  is 
submitted  to  the  court  for  a  ruling  on  the  matter. ' ' 

It  was  held  that  the  administrator  was  properly 
appointed  in  Massachusetts,  and  the  action  rightly  in- 
stituted there.  In  the  course  of  the  opinion  the  court 
said: 

**If  the  statute  which  gives  the  right  provides  for 
a  suit  by  the  personal  representative,  a  question  arises 
whether  it  is  a  personal  representative  appointed  by 
the  courts  of  the  State  wherein  death  was  caused,  a 
personal  representative  appointed  at  the  decedent's 
domicile,  or  a  personal  representative  appointed  in  the 
jurisdiction  where  the  defendant  is  sued. 
Though  a  defendant's  liability  may  be  clear,  whatever 
course  may  be  taken  in  an  attempt  to  enforce  this  lia- 
bility, there  arise  objections  supported  by  good  au- 
thority which  imperil  the  substantial  rights  of  those 
for  whose  benefit  the  liability  was  imposed.  If  ad- 
ministration be  taken  out  in  the  place  of  the  domicile 
of  the  deceased,  objection  is  made  that  only  the  State 
which  gives  the  right  of  action  can  appoint  a  legal  rep- 
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resentative  with  authority  to  enforce  that  right  of  ac- 
tion. If  a  legal  representative  is  appointed  in  such 
State,  it  is  objected  in  the  State  wherein  suit  is  brought 
that  the  authority  of  an  administrator  has  the  terri- 
torial limits  of  the  State  of  his  appointment.  If  suit 
is  brought  in  the  State  of  defendant's  residence,  a  two- 
fold objection  may  be  made,  that  the  administrator 
should  have  been  appointed  either  at  the  decedent's 
domicile  or  in  the  State  whose  statute  creates  the  right 
of  action.  .  .  .  The  right  to  administration  is  recog- 
nized whenever  there  are  assets  within  the  jurisdic- 
tion. Is  a  death  claim  assets  for  the  purpose  of  the 
appointment  of  an  administrator! 

**The  enactment  of  a  statute  giving  an  action  for 
death,  and  requiring  that  it  shall  be  brought  by  a  per- 
sonal representative,  we  think,  should  be  regarded  as  a 
conclusive  recognition  of  the  right  of  administration 
to  enforce  such  a  claim.  If  a  statute  designates  the 
personal  representative  of  the  deceased  as  the  proper 
plaintiff,  to  limit  the  right  to  cases  in  which  the  de- 
ceased left  assets  other  than  the  right  of  action  would 
introduce  an  unreasonable  and  arbitrary  distinction. 
To  hold  that  suit  might  be  brought  in  the  State  of  Mas- 
sachusetts for  causing  death  of  the  deceased  if  the  de- 
ceased left  property  in  the  State,  but  that  it  could  not 
be  brought  if  he  had  no  property,  would  be  to  make  a 
distinction  in  favor  of  persons  who  have  estates 
against  persons  who  have  no  estates — ^to  deny  the  rem- 
edy to  those  most  in  need  of  it.    .    .    . 
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*  *  We  think,  further,  that  either  the  court  of  the  State 
wherein  the  cause  of  action  accrued  or  the  court  of 
the  State  wherein  the  defendant  resides  should  recog- 
nize  the  right  of  action  for  wrongful  death  as  a  8ufl5- 
cient  basis  for  the  grant  of  letters  of  administration. ' ' 

This  case  was  followed  in  Rivera  v.  Atchison,  T.  <& 
S.  F.  Ry.  Co.,  supra,  in  which  it  appeared  that  the  de- 
ceased was  killed  in  New  Mexico,  and  in  Gvlf,  G.  <&  8. 
F.  Ry.  Co.  V.  Beezeley,  supra.  In  both  instances  the 
administrator  was  appointed  in  Texas,  and  the  action 
brought  under  the  federal  Employers'  Liability  Act. 
The  same  is  true  of  Eastern  Ry.  Co.  of  New  Mexico  v. 
Ellis,  supra. 

In  M.  P.  R.  R.  Co.  V.  Le^uis,  24  Neb.,  848,  40  N.  W., 
401,  2  L.  B.  A.,  67,  it  appeared  that  the  deceased  was 
killed  in  Kansas,  the  administrator  was  appointed  in 
Nebraska,  and  the  suit  brought  in  the  latter  State  un- 
der the  Kansas  statute.  It  was  held  that  the  suit  was 
well  brought. 

In  Den/nick  v.  Central  R.  R.  Co.,  103  U.  S.,  11,  26  L. 
Ed.,  439,  the  facts  were  that  the  decedent  was  killed  in 
a  railway  accident  in  New  Jersey,  the  administrator 
was  appointed  in  New  York,  and  the  action  brought 
in  the  latter  State.  The  New  Jersey  statute  giving  the 
cause  of  action  provided  that  actions  based  on  it  should  • 
be  brought  by  an  administrator.  It  was  objected  in 
the  case  that  an  administrator  could  not  be  appointed 
in  New  York  and  bring  suit  there.  The  court  held 
that  the  right  of  action  was  transitory,  and  the  admin- 
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istrator  might  be  appointed  and  the  suit  brought  in 
any  jurisdiction  where  the  defendant  might  be  found. 

We  are  referred  to  the  case  of  L.  S  N.  R.  R,  Co.  v. 
Herb,  125  Tenn.,  408,  143  S.  W.,  1138,  as  an  authority 
in  opposition  to  theMews  herein  expressed.  As  pointed 
out  in  Sharp  v.  Railroad,  supra,  the  fundamental  mis- 
conception in  Railroad  v.  Herb  was  in  the  view  that 
nothing  could  authorize  the  appointment  of  an  admin- 
istrator in  this  State  except  the  existence  of  technical 
assets,  capable  of  appropriation  to  the  payment  of 
debts,  and  specifically  in  holding  that  the  existence  of 
a  claim  for  wrongful  death  would  not  alone  justify 
such  appointment.  It  is  clear  from  the  discussion  in 
Sharp  V.  Railroad,  supra,  and  from  the  discussion  and 
authorities  in  the  present  case,  that  we  must  recede 
from  the  views  entertained  in  Railroad  v.  Herb  on  the 
point  just  referred  to. 

It  results  that  the  court  of  civil  appeals  committed 
no  error  in  reversing  the  trial  judge,  and  in  dismissing 
the  proceedings  instituted  in  the  county  court  of  Ham- 
ilton county  to  recall  the  administration  previously 
granted  in  that  court.  The  judgment  of  the  court  of 
civil  appeals  will  therefore  be  affirmed. 

We  observe  in  the  record  a  motion  to  compel  the 
plaintiff  to  elect  between  the  right  of  action  claimed 
under  the  federal  Employers'  Liability  Act,  and  that 
claimed  under  the  Alabama  statute.  In  what  we  have 
said  as  to  the  supremacy  of  the  federal  law  we  are  not 
to  be  understood  as  expressing  an  opinion  on  this  sub- 
ject, as  it  does  not  come  before  us  on  the  present  hear- 
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ing,  and  we  find  authorities  on  both  sides  of  the  ques- 
tion.    Gases  cited  in  notes  218  and  219,  p.  79,  of  47  L. , 
R.  A.  (N.  S.),  parts  of  an  extensive  note  on  the  federal 
act,  under  Lamphere  v.  Oregon  R.  d  Nav.  Co,,  47  L. 
R.  A.  (N.  S.),  48-84. 
Mb.  Justice  Buchanan  dissents. 
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William  Jackson,  et  al.  v.  Cal.  Thornton,  et  al* 
{Knoxville.    September  Term,  1915.) 

1.  BASTARDS.    Evidence.    Presumption  of  legitimacy. 

The  presumption  of  the  legitimacy  of  a  child  bom  during  wed- 
lock is  indulged,  though  antenuptial  conception  is  made  to 
appear.     {Postf  p.  38.) 

Case  cited  and  approved:     Cannon  v.  Cannon,  26  Tenn.,  410. 

2.  BASTARDS.   Evidence.   Presumption  of  legitimacy. 

The  presumption  of  the  legitimacy  of  a  child  born  during  wed- 
lock is  weakened  and  may  be  overcome  by  a  less  weight  of 
evidence  where  antenuptial  conception  is  shown.  (Post,  pp. 
38,  39.) 

Cases  cited  and  approved:  Wilson  v.  Babb,  18  S.  C,  59;  Wright 
V.  Hicks,  15  Ga.,  171;  Dennison  v.  Page,  29  Pa.,  42;  McCuUock 
V.  McCullock,  69  Tex.,  682;   Wallace  v.  Wallace,  137  Iowa,  37. 

3.  BASTARDS.    Evidence.    Presumption  of  legitimacy. 

Though  antenuptial  conception  is  shown,  clear,  strong,  and  con- 
vincing testimony  must  be  adduced  to  overcome  the  presump- 
tion of  the  legitimacy  of  a  child  born  in  wedlock,  and  a  mere 
preponderance  is  not  enough,  nor  may  testimony  of  mere  ru- 
mor and  suspicion  among  neighbors  touching  the  paternity 
of  the  child  overcome  the  presumption.     {Post,  p.  39.) 

Case  cited  and  approved:  Scott  v.  Hillenberg,  85  Va.,  245;  Beth- 
any Hospital  Co.  V.  Hale,  64  Kan.,  367. 


FROM  JEFFERSON 


Ai)peal  from  the  Chancery  Court  of  Jefferson  Coun- 
ty.— H.  N.  (\\TE,  Special  Chancellor. 


*As  to  evidence  necessary  to  establish  bastardy  of  child  born 
to  married  woman  see  note  in  36  L.  R.  A.  (N.  S.),  667. 
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Walsh  &  Ely  and  J.  Abthur  Atchley,  for  appel- 
lants. 

C.  T.  Rankin,  for  appellees. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Complainants  sue  to  recover  land,  claiming  to  be  the 
heirs  at  law  of  one  Houston  Jackson.  Defendants 
claim  under  a  deed  executed  by  Fred  Jackson,  who, 
they  contend,  was  the  only  child  and  heir  of  Houston 
Jackson. 

The  legitimacy  of  Fred  Jackson  is  the  sole  question 
for  determination. 

Houston  Jackson  was  a  colored  man,  and  intermar- 
ried with  a  young  colored  girl,  Rachael  Gentry.  Fred 
Jackson  was*  borne  by  Rachael  after  the  marriage. 
This  fact  is  clearly  established.  The  proof  tends  to 
show  that  the  child  was  bom  three  or  four  months 
after  the  marriage,  and  there  is  proof  indicating  that 
he  was  begotten  by  a  white  man  in  whose  family  the 
mother  had  worked  as  a  servant  girl  just  before  her 
marriage,  and  while  she  was  being  courted  by  Houston 
Jackson. 

The  proof  as  to  the  paternity  of  the  child  is  so  mixed 
as  to  ma^  the  case  turn  on  the  presumption  as  to  le- 
gitimacy raised  by  the  law  in  favor  of  the  legitimacy 
of  one  bom  in  wedlock,  as  we  have  found  that  Fred 
Jackson  was. 

The  earlier  rule  of  the  common  law  was  that  the  pre- 
sumption of  legitimacy  growing  out  of  birth  during 
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wedlock  was  so  far  conclusive  as  that  it  could  be  over- 
come only  by  proof  of  impotence  on  the  part  of  the 
husband  or  his  absence  from  the  realm  "beyond  the 
four  seas")  during  the  period  when  the  child  must  in 
the  course  of  nature  have  been  begotten ;  but  the  hard- 
ship worked  by  that  rule  led  to  its  modification  by 
the  courts  of  nearly,  if  not  quite,  all  jurisdictions,  in- 
cluding this  court.  Cannon  v.  Cannon,  7  Humph*  (26 
Tenn.),  410. 

The  authorities  differ  on  the  point  as  to  whether 
if  it  be  made  to  appear,  as  here,  that  conception  an- 
tedated the  nuptials,  the  presumption  is  then  weak- 
ened. All  the  authorities  agree  that  the  presumption 
of  legitimacy  continues  to  be  indulged  in  such  case. 

Some  of  the  courts  hold  that  the  presumption  in  such 
case  must  arise  from  the  fact  of  the  marriage,  and  not 
from  sexual  intercourse  assumed  to  result  from  the 
marriage,  and  that  the  presumption  of  legitimate  birth 
is  therefore  so  far  weakened  as  that  it  may  be  over- 
come by  a  less  weight  of  evidence.  Wilson  v.  Babh, 
18  S.  C,  59;  Wright  v.  Hicks,  15  Ga.,  171,  60' Am.  Dec, 
687. 

In  other  cases  it  is  held  that  antenuptial  conception 
does  not  weaken  the  presumption  of  legitimacy  aris- 
ing from  birth  after  the  marriage.  Dennisqn  v.  Page, 
29  Pa.,  42,  79  Am.  Dec,  644 ;  McCuLloch  v.  McCvllock, 
69  Tex.,  682,  7  S.  W.,  593,  5  Am.  St.  Bep.,  96;  WaUace 
V.  WaUace,  137  Iowa,  37,  114  N.  W.,  527,  14  L.  B.  A. 
(N.  S.),  544,  126  Am.  St.  Bep.,  253,  15  Ann.  Gas.,  761. 
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We  think  the  better  rule  is  that  laid  down  in  the  first 
line  of  cases. 

But,  even  so,  we  hold  that,  in  respect  of  the  weight 
of  the  evidence  required  to  override  the  presumption, 
clear,  strong,  and  convincing  testimony  must  be  ad- 
duced by  him  who  alleges  illegitimacy.  A  mere  pre- 
ponderance in  his  favor  is  not  enough ;  nor  may  testi- 
mony of  mere  rumor  and  suspicion  among  neighbors 
touching  the  true  paternity  of  the  child  avail  to  over- 
come the  presumption.  Scott  v.  HUlenberg,  85  Va., 
245,  7  S.  E.,  377;  Bethany  Hospital  Co.  v.  Hale,  64 
Kan.,  367,  67  Pac,  848;  8  Enc.  Ev.,  171. 

The  proof  introduced  by  complainant  is  largely  of 
that  cliaracter.  .The  chancellor  properly  held  it  not 
suflScient  to  the  award  of  relief  to  complainants.  Af- 
firmed. 


/ 
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Bebt  Bivens  v.  The  State. 
{KnoxvUle.    September  Term,  1915.) 

FISH.      Preservation.      Statutes.      Implied    repeal. 

Acts  1897,  ch.  57,  made  it  unlawful  to  explode  dynamite  in  any 
stream,  lake,  or  pond,  and  made  any  violation  a  felony.  Acts 
1907,  ch.  489,  made  it  unlawful  to  kill  or  wound  by  the  use  of 
dynamite  any  fish  in  any  stream,  lake,  river,  or  pond,  and 
made  any  violation  a  misdemeanor.  Defendant  was  convicted 
under  a  presentment  under  the  1897  statute.  Held,  that  the 
1897  act  was  impliedly  repealed  by  that  of  1907,  so  that  no 
conviction  under  it  could  be  sustained. 

Acts  cited  and  construed:     Acts  1897,  ch.  57;  Acts  1907,  ch.  489. 


FROM  MONROE. 


Appeal  from  the  Circuit  Court  of  Monroe  County. 
— S.  E.  Brown,  Judge. 

J.  D.  Penland  and  E.  E.  Ivens,  for  appellant. 

Wm.  H.  SwiggarT;  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  tried  and  convicted  under 
a  presentment  for  dynamiting  a  stream  inhabited  by 
fish,  which  presentment  was  under  and  closely  followed 
the  language  of  Act  1897,  ch.  57,  which  provided  that 
it  shall  be  unlawful  for  any  person  to  use,  procure, 
cause  or  assist  in  procuring  the  explosion  of  any  dyna- 
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mite  or  any  other  explosive  material  whatever  in  any 
stream,  lake  or  pond  in  this  State. 

The  second  section  of  that  act  made  its  violation  a 
felony  punishable  by  imprisonment  in  the  •penitentiary 
for  not  less  than  one  year,  or  more  than  three  years. 

The  jury  found  the  accused  guilty,  but  his  punish- 
ment was  in  the  judgment  fixed  to  be  a  fine  of  $200,  and 
imprisonment  in  jail  for  six  months.  This  punishment 
was  evidently  meant  to  be  that  provided  for  by  a  later 
act  now  to  be  outlined. 

The  general  assembly,  by  Act  1907,  ch.  489,  p.  1649, 
enacted  a  comprehensive  statute  for  the  protection  and 
preservation  of  fish  in  this  State,  section  2  of  which, 
in  substance,  provided :  That  it  shall  be  unlawful  for 
any.  person  to  kill  or  wound  any  fish  in  any  of  the 
streams,  lakes,  rivers  or  ponds  in  this  State  by  dyna- 
mite, giant  powder,  etc.;  and  declaring  a  violation  to 
be  a  misdemeanor,  and,  providing  that  upon  conviction, 
a  fine  of  $200  and  imprisonment  of  not  less  than  six 
months  nor  more  than  one  year  should  be  the  punish- 
ment. • 

In  this  court,  the  able  assistant  attorney-general  in- 
sists that,  while  this  judgment,  as  to  the  punishment, 
was  erroneous,  it  may  and  should  be  corrected  in  this 
court  by  the  entry  of  a  judgment  here  calling  for  the 
punishment  fixed  by  the  act  of  1897 — ^imprisonment  for 
not  less  than  one  year  in  the  penitentiary. 

This  is  resisted  by  counsel  for  plaintiff  in  error,  who 
insist  that  their  client  was  presented  for  a  violation  of 
the  earlier  act,   specifically,   and  not  for  killing  or 
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wounding  fish,  that  the  act  of  1907  operated  to  repeal 
that  act  by  implication,  and  that  the  presentment  can- 
not be  referred  to  the  later  act.  Therefore,  it  is  arged, 
no  conviction*  of  the  accused  can  be  upheld. 

It  does  appear  that  the  act  of  1897  made  the  use  by 
explosion  of  dynamite  in  any  stream  of  water  a  felony, 
while  the  statute  passed  ten  years  later  made  the  kill- 
ing or  wounding  of  any  fish  by  the  use  of  dynamite  a 
misdemeanor.  May  both  acts  stand,  or  was  the  earlier 
impliedly  repealed  by  the  later  act! 

As  noted,  the  act  of  1907  prescribed  a  comprehen- 
sive system  for  the  protection  of  fish,  inclusive  of  the 
protection  thereof  from  being  killed  by  dynamite.  If 
both  acts  stand,  we  have  the  anomalous  condition  that 
for  the  explosion  of  dynamite  that  does  not  effect. the 
death  or  wounding  of  fish  a  punishment  for  a  felony 
is  prescribed,  whereas  for  a  consummation  of  such  at- 
tempt by  an  actual  killing  or  wounding  of  fish  a  pun- 
ishment for  a  misdemeanor  is  stipulated.  We  cannot 
impute  such  a  result  as  one  purposed  by  the  legislature. 
Rather  does  it  seem  that  by  the  later  act,  outlining  a 
general  and  amplified  system,  the  entire  subject  was  in- 
tended to  be  covered,  with  result  that  the  earlier  stat- 
ute was  repealed  by  implication.    We  so  hold. 

The  presentment  not  being  under  the  act  of  1907,  or 
for  the  killing  or  wounding  of  fish,  the  result  is  that 
a  conviction  cannot  be  sustained  by  us.  The  present- 
ment charged  nothing  denounced  as  an  offense  by  any 
existing  statute. 

Reversed. 
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Standard  Knitting  Mills  v.  Jessie  Hickman.* 
{KnoxvUle.    September  Term,  1915.) 

1.    MASTER  AND  SERVANT.    Liability  for  injuries.    Faliure  to 

warrant. 
An  employee,  working  on  a  mangle,  as  she  stepped  down  from 
the  platform  on  which  she  worked  to  go  back  of  the  machine, 
slipped  on  a  place  where  a  scrubwoman  had  just  put  soapy 
water.  Though  she  had  worked  on  the  mangle  only  a  few  hours, 
it,  and  the  floor  about  it,  were  in  view  of  her  accustomed  work- 
ing place,  and  she  knew  that  the  scrubwoman  mopped  the 
floor  about  twice  a  week,  and  knew,  also  the  route  taken  by 
the  scrubwoman  as  she  passed  the  mangle.  Her  attention  had 
been  directed  to  the  machine,  which  was  so  hot  that  it  would 
bum  one's  hand,  but  on  leaying  the  machine  she  had  nothing 
to  do  but  keep  away  from  the  machine.  Held,  that  the  danger 
of  slipping  was  so  simple  and  obvious  that  it  was  not  incum- 
bent on  the  employer  to  warn  her  of  the  danger,  and  it  was 
imtmaterial  that  she  had  been  absorbed  in  her  work,  as  she 
was  relieved  of  this  tension  when  she  stepped  down  and  away. 
(Post,  pp,  44-49.) 
Cases  cited  and  approved:  Brewer  v.  Tennessee  Coal,  etc.,  Co., 
VI  Tenn.,  615;  Cudahy  Packing  Co.  v.  Marcan,  106  Fed.,  645; 
Omaha  Packing  Co.  v.  Sanduski,  155  Fed.,  897;  Kline  v.  Abra- 
ham, 178  N.  T.,  377;  Kleinest  v.  Kunhardt,  160  Mass.,  230; 
Murphy  v.  American  Rubber  Co.,  159  Mass.,  266. 

Cases  cited  and  distinguished:  Ferguson  v.  Phoenix  Cotton  Mills, 
106  Tenn.,  236;  Thompson  v.  Norman  Paper  Co.,  169  Mass., 
416;  Qoudie  v.  Foster,  202  Mass.,  226;  Hattaway  v.  Atlanta  Steel, 
etc.,  Co.,  156  Ind.,  507. 

2.    MASTER  AND  SERVANT.  Liabiiity  for  injuries.  Unsafe  "place" 
to  woric 

The  word  "place,"  within  the  rule  requiring  an  employer  to 
famish  a  safe  place  of  work,  means  the  premises,  or  some 


*As  to  servant's  assumption  of  risk  from  changing  conditions  of 
working  place  during  progress  of  work  including  obvious  risks  see 
notes  m  19  L.  It.  A.  (N.  S.),  340,  28  L.-R.  A.  (N.  S.),  1267. 
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part  of  the  premises,  where  the  work  is  done,  and  does  not 
comprehend  mere  negligent  acts  of  fellow  servants  rendering 
the  place  dangerous  for  the  time  heing,  as  by  way  of  some 
transient  peril.    (Post,  pp.  49,  50.) 

Cases  cited  and  approved:  Southern  Indiana  R.  Co.  v.  Harrell, 
161  Ind.,  689;  Herman  v.  Port  Blakely  Mill  Co.  (D.  C),  71 
Fed.,  853;   Haskell,  etc.,  Co.  v.  Przezdziankowski,  170  Ind.>  1. 


FROM  KNOX 


Appeal  from  the  Circuit  Court  of  Knox  County. — 
Von  a.  Huffakeb,  Judge. 

Maynard  &  Lee  and  Jourolmon  &  Welcher,  for  ap- 
pellant. 

Harris  &  Beeleb,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Jessie  Hickman,  a  young  woman  aged  eighteen  years, 
was  engaged  in  running  a  mangle  or  ironing  machine 
in  the  mill  of  plaintiff  in  error,  at  the  time  she  was  in- 
jured. Her  duties  were  to  put  unfinished  underwear 
between  heated  rollers  "in  the  machine,  and  after  a 
dozen  garments  were  so  placed,  her  duty  was  to  go  be- 
hind the  machine,  collect  the  ironed  garments  that  had 
passed  through,  and  place  them  where  they  were  to  be 
further  worked  on  by  other  employees. 

While  engaged  in  feeding  the  garments  in  the  ma- 
chine, she  stood  fronting  the  machine  on  a  platform, 
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which  was  about  four  or  five  inches  above  the  floor  level, 
from  which  she  stepped  to  the  floor  in  going  to  the  rear 
of  the  machine. 

The  usual  place  of  work  of  the  employee  had  been 
at  a  table,  folding  the  finished  garments  for  boxing, 
but  in  the  same  room  where  the  mangle  stood.  She  had 
been  changed  to  the  mangle  at  the  commencement  of 
work  at  seven  o'clock  in  the  morning,  before  the  injury 
at  twelve  forty-five  in  the  afternoon.  She  had  had  no 
previous  experience  at  the  mangle,  save  a  few  minutes 
on  two  previous  occasions.  The  mangle  and  the  floor 
about  it  were,  however,  in  view  of  her  accustomed 
working  place. 

About  twice  a  week  a  scrubwoman  customarily 
mopped  the  floor  of  the  room  to  remove  oil  and  dirt; 
that  she  did  so  was  known  to  the  plaintiff  employee, 
who  knew  also  the  route  taken  by  the  scrubwoman  as 
she  passed  the  mangle. 

The  plaintiff,  after  putting  through  the  machine  a 
dozen  garments  just  after  the  noon  hour,  stepped  down 
from  the  platform  to  go  back  of  the  machine,  when  she 
slipped  on  the  floor  at  a  place  where  the  scrubwoman 
had  just  put  soapy  water,  and  received  the  injuries  for 
which  this  suit  was  brought. 

She  testifies  that  no  one  had  warned  her,  and  that 
she  did  not  look  to  see,  nor  did  she  know,  that  tlie 
water  was  standing  where  she  stepped;  that  while 
the  floor  was  being  mopped  by  the  scrubwoman  plain- 
tiff had  her  attention  directed  to  the  machine,  which 
was  so  hot  that  it  would  burn  one's  hand  if  touched 
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against  its  metal  rollers.  When  she  got  off  of  the  plat- 
form she  **had  nothing  to  do  but  to  keep  away  from 
the  machine,  and  was  not  bothered  for  lack  of  light. ' ' 

The  rear  of  the  machine  could  have  been  reached  by 
going  from  plaintiff's  standing  place  around  the  other 
end  where  the  floor  is  not  shown  to  have  been  wet  at 
the  time,  though  the  usual  route  was  the  one  taken  by 
plaintiff.  The  scrubwoman  was  yet  at  work  near  the 
machine  when  plaintiff  fell  and  while  not  right  at  the 
spot,  she  was  at  plaintiff's  side  at  that  end  of  the  man- 
gle; she  had  not  gone  away  and  left  the  soapy  water 
on  the  floor. 

The  theory  of  plaintiff  for  a  recovery  is  that  the 
place  of  work  was  unexpectedly  made  dangerous,  and 
that  she,  without  experience  at  that  place  of  work, 
was  given  no  warning  of  the  dangerous  situation. 

The  court  of  civil  appeals  sustained  this  theory.  We 
are  asked  to  review  its  judgment  and  to  rule  that  the 
facts  made  a  case  for  a  directed  verdict  of  nonliability 
on  the  part  of  the  employer. 

In  our  opinion  the  trial  judge  and  that  court  should 
have  sustained  the  motion  for  such  peremptory  instruc- 
tions, on  the  ground  that  the  danger  was  so  simple  and 
obvious  as  that  the  employee  could,  at  a  glance,  ob- 
serve and  comprehend  for  herself,  and  so  obvious  as 
that  it  was  not  incumbent  on  the  employer  to  give  her 
warning.  Plaintiff  knew  that  the  floors  were  cleaned 
by  mopping  them  with  soapy  water  at  intervals,  and 
also  the  direction  the  colored  woman  took,  in  doing  so, 
as  the  latter  passed  the  machine  in  question. 
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In  the  case  of  Ferguson  v.  Phoenix  Cotton  Mills,  106 
Tenn.,  236,  61  S.  W.,  53,  the  plaintiff  employee  com- 
plained of  an  injury  caused  by  a  hole  in  the  floor  at  his 
working  place,  where  he  had  been  employed  only  five 
days.  The  court  held  that  any  such  danger  was  ob- 
vious ;  and,  denying  the  right  to  recover,  said : 

**It  was  not  incumbent  on  the  defendant  to  prove 
that  the  plaintiff  had  knowledge  of  a  defect  which  was 
plain  and  obvious.  ...  It  does  not  require  expe- 
rience to  see  a  hole  in  the  floor,  and  as  these  were  nee- 
essary  for  the  drainage  of  the  floor,  it  was  one  of  the 
risks  .  .  .  assumed,  and  was  so  simple  and  obvious 
that  experience  was  not  an  element  to  be  considered 
in  determining  the  question  of  liability,  nor  was  it  such 
as  was  incumbent  on  the  defendant  to  instruct  about. ' ' 

See,  also,  Brewer  v.  Tennessee  Coal,  etc.,  Co.,  97 
Teim.,  615,  37  S.  W.,  549 ;  3  Labatt,  Master  &  Servant 
(2  Ed.),  sees.  1000,  1144,  citing  Ferguson  v.  Phoenix 
Cotton  Mills,  supra;  Cudahy  Packing  Co.  v.  Mar  can, 
106  Fed.,  645,  45  C.  C.  A.,  515,  54  L.  R.  A.,  258 ;  Omaha 
Packing  Co.  v.  Sanduski,  155  Fed.,  897,  84  C.  C.  A.,  89, 
19  L.  R.  A.  (N.  S.),  355;  Kline  v.  Abraham,  178  N.  Y., 
377,  70  N.  E.,  923. 

In  Thompson  v.  Norman  Paper  Co.,  169  Mass.,  416, 
48  N.  E.,  757,  it  appeared  that  a  beam  on  which  the 
plaintiff  employee  slipped  and  fell  was  wet,  and  had 
been  made  more  slippery  by  the  placing  thereon  of 
soda  ash,  which  was  used  for  cleaning  purposes.  The 
common  use  of  soda  ash  in  the  mill  was  known  to  the 
employee,  but  according  to  his  testimony  he  did  not 
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know  it  had  been  used  in  the  particular  place.  The 
negligence  averred  was  in  the  failure  to  warn  the 
plaintiff  that  the  soda  ash  had  been  so  used.  The 
court  held  that  the  case  should  have  been  taken  from 
the  jury,  saying : 

*  *  Plainly  it  would  have  been  unreasonable  to  require 
his  employers  to  have  some  one  at  hand  to  notify  him 
that  the  beam  was  wet,  and  that  soda  ash  had  been 
used.  .  .  .  The  superintendent  was  warranted  in 
assuming  that  the  plaintiff  would  use  his  eyes,  and  in 
supposing  that  he  would  know  that  soda  ash  might 
have  been  employed." 

See,  also,  Kleinest  v.  Kimhardt,  160  Maas.,  230,  35 
N.  E.,  458. 

In  accord  with  the  above  is  the  case  of  Goudie  v.  Fos- 
ter, 202  Mass.,  226,  88  N.  E.,  663,  applying  the  rule  to 
a  laundry  floor  made  slippery  by  an  accumulation  of 
starch  saturated  with  water.  The  plaintiff  was  held 
to  have  assumed  the  risk*  of  a  slippery  floor. 

In  Eattaway  v.  Atlanta  Steel,  etc.,  Co.,  155  Ind.,  507, 
58  N.  E.,  718,  a  floor  was  made  slippery  by  oil  being 
spilled  thereon,  over  which  sawdust  was  thrown  to  ab- 
sorb the  oil,  and  the  plaintiff  knew  of  the  practice. 
Plaintiff  was  injured  by  slipping  thereon  while  using 
the  floor  in  the  prosecution  of  his  work ;  but  the  court 
held  the  employer  not  liable,  on  the  ground  that  the 
condition  was  fully  exposed  to  view  and  the  risk  an 
obvious  one. 

The  plaintiff's  attitude  for  a  recovery  is  not  changed 
by  reason  of  any  absorption  in  or  a  diverting  of  her 
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attention  to  any  clangers  about  her.  The  danger  was 
that  of  having  a  hand  burned  by  or  caught  between  the 
rollers  of  the  mangle,  and  that  absorbed  the  plaintiff 
only  while  she  stood  placing  the  garments  between  the 
rollers.  She  was  relieved  of  tension  when  she  stepped 
down  and  away.  As  plaintiff  herself  phrased  it:  *^I 
had  nothing  to  do  but  to  keep  away  from  the  machine." 
She  was  just  leaving  the  place  that  was  ordinarily  dan- 
gerous, and  she  was  not  injured  by  the  rolls  of  the  man- 
gle. 

Moreover,  it  would'  seem  that  if  such  were  not  the 
normal  (or,  to  reverse  the  phrase,  not  the  fairly  fixed 
abnormal)  condition  of  the  floor,  but  that  the  slipperi- 
ness  was  caused  by  the  neglect  of  the  scrubw^oman,  this 
was  the  fault  of  a  fellow  servant,  and  the  plaintiff  can- 
not recover.  Murphy  v.  American  Rubber  Co.,  159 
Mass.,  266,  34  N.  E.,  268;  Omaha  Packing  Co.  v.  San- 
duski,  supra. 

The  defect  was  no  more  a  structural  one  than  would 
have  been  a  negligent  leaving  on  the  floor  of  her  mop 
by  the  scrubwoman.  The  theory  of  plaintiff  is  based 
upon  a  misconception  or  confusion  of  terms.  The  word 
** place,''  within  the  meaning  of  the  rule  that  requires 
an  employer  to  furnish  a  safe  place  of  work,  means  the 
premises,  or  some  part  of  the  premises,  where  the 
work  is  done,  and  does  not  comprehend  mere  negligent 
acts  of  the  fellow  servants  that  render  the  place  dan- 
gerous for  the  time  being,  as,  for  example,  by  way  of 
some  transient  peril.  Soutliern  Indiana  R.  Co.  v.  nar- 
rell,  161  Ind.,  689,  68  N.  E.,  262,  63  L.  R.  A.,  460;  Her^ 
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man  v.  Port  Blakely  Mill  Co.  (D.  C),  71  Fed.,  853; 
Haskell,  etc.,  Co.  v.  Przezdziankowski,  170  Ind.,  1,  83 
N.  E.,  626,  U  L.  R.  A.  (N.  S.),  972,  127  Am.  St.  Rep., 
352 ;  3  Words  and  Phrases,  Second  Series,  1038. 

For  failure  to  sustain  the  motion  for  peremptory 
instructions  iiiterposed  by  the  defendant,  the  judgment 
of  the  court  of  civil  appeals  is  reversed.  Judgment 
here  sustaining  that  motion. 
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Mrs.  Emma  Long  v.  Mrs.  Margaret  Micklbr.- 
{KnoxvUle.    September  Term,  1915.) 

1.  WILLS.   Requisites.   Execution.   Wltneeses. 

Where  the  testator  wrote  out  his  will,  signed  it,  and  on  his  re- 
quest procured  the  signature  of  one  witness  without  disclos- 
ing that  It  was  a  will,  and  that  of  another  witness  after  dis- 
closing it  to  be  his  will»  it  is  valid,  under  Shannon's  Code,  sec. 
3896,  providing  that  no  will  shall  be  good  unless  written  in 
the  testator's  lifetime  and  signed  by  him  and  subscribed  in 
his  presence  by  two  witnesses,  although  neither  witness  saw 
him  sign  or  subscribed  as  witness  in  the  presence  of  the  other 
witness.     iPoMtf  pp.  53-66.) 

Cases  cited  and  approved:  White  v.  British  Museum,  6  Bing., 
310;  Ellis  V.  Smith,  1  Ves.  Jr.,  11;  Wright  v.  Wright,  7  Bing., 
457. 

Cases  cited  and  distinguished:  Simmons  v.  Leonard,  91  Tenn., 
183;  Osbom  v.  Cook,  11  Cush.  (Mass.),  632. 

Code  cited  and  construed:     Sec.  3895  (S.). 

2.  WILL8.    Execution.    Witnesses. 

Unless  publication  of  the  contents  of  a  will  to  the  subscribing 
witnesses  is  required  by  statute,  they  need  not  be  informed  of 
the  character  of  the  document  when  they  subscribe.  {Post,  pp. 
56,  56.) 

Cases  cited  and  approved:  In  re  Claflin's  Will,  75  Vt.,  19;  Scott 
V.  Hawk,  107  Iowa,  723;  Watson  v.  Pipes,  32  Miss.,  451. 


PROM  HAMILTON 


Appeal  from  the  Circuit  Court  of  Hamilton  County. 
-Nathan  L.  Bachman,  Judge. 
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W.  B.  Miller,  for  appellant. 

SizER,  Chambliss  &  Chambliss,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  case  presents  a  contest  of  the  validity  of  the 
will  of  R.  N.  Phillips,  deceased.  The  question  sub- 
mitted is  whether  it  was  necessary  for  the  testator  to 
have  made  known  to  the  subscribing  witnesses  the  na- 
ture of  the  document. 

The  proof  showed  that  R.  N.  Phillips  lived  in  Chat- 
tanooga at  the  Mountain  City  Club.  He  had  been  ill 
and  confined  to  his  room  for  several  days,  and  upon 
his  recovery  executed  the  will  in  controversy  here.  He 
wrote  the  will  himself  on  the  stationery  of  the  club, 
and  signed  it.  After  signing  it  he  took  the  paper  to 
L.  W.  Llewellyn,  exhibited  it,  and  asked  Mr.  Llewalljm 
to  witness  his  signature.  The  paper  was  so  held  or 
folded  by  Phillips  that  no  part  of  its  contents  could 
be  seen  or  its  character  ascertained  by  Llewellyn. 
Llewellyn  demurred  to  signing  the  instrument  on  the 
ground  that  he  did  not  like  to  sign  anything  without 
knowing  what  it  was.  Phillips  replied,  **Well,  you 
know  that  is  my  signature,"  and  thereupon  Llewellyn 
signed  the  instrument  at  the  request  and  in  the  pres- 
ence of  Phillips  as  a  witness.  Phillips  then  took  the 
paper  to  W.  W.  Spotts  and  requested  Spotts  to  sign 
it,  telling  him  that  it  was  his  (Phillips')  will.  Spotts 
thereupon  signed  the  paper  as  a  witness,  in  Phillips' 
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presence.  About  a  week  later  Phillips  told  Llewellyn, 
the  first  witness,  that  the  paper  the  latter  had  sub- 
scribed was  his  (Phillips*)  will. 

Upon  the  foregoing  testimony  being  offered,  the  trial 
judge  directed  a  verdict  in  favor  of  the  will,  there  be- 
ing no  question  made  upon  its  validity  except  the  fail- 
ure of  the  testator  to  make  publication  of  its  contents 
to  the  subscribing  witnesses.  The  court  of  civil  ap- 
peals aflSrmed  the  judgment  below,  and  we  think  the 
action  of  the  two  courts  was  proper. 

It  was  not  necessary  that  either  of  the  witnesses 
should  have  seen  the  testator  sign  the  paper,  nor  that 
either  should  have  subscribed  it  in  the  presence  of  the 
other  witness.  Sim^iYions  v.  Leon<ird,  91  Tenn.,  183,  18 
S.  W.,  280,  30  Am.  St.  Eep.,  875,  and  cases  cited. 

The  statute  of  Tennessee  is  as  follows : 

*  *  No  last  will  or  testament  shall  be  good  or  suflScient 
to  convey  or  give  an  estate  in  lands,  unless  written  in 
the  testator's  lifetime,  and  signed  by  him,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and 
subscribed  in  his  presence  by  two  witnesses  at  least, 
neither  of  whom  is  interested  in  the  devise  of  said 
lands."    Shannon's  Code,  sec.  3895. 

This  statute  is  founded  on  the  section  of  the  statute 
of  frauds  relating  to  wills  (29  Car.  II,  ch.  3),  which 
provides  that  a  devise  of  lands  shall  be  attested  and 
subscribed  in  the  presence  of  the  testator  by  three  or 
four  credible  witnesses. 

The  English  courts  have  always  held,  construing 
tlie  statute,  that  the  witnesses  need  not  know  the  in- 
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strument  they  were  attesting  was  a  will.    They  said 

• 

the  question  was  whether  there  was  an  acknowledg- 
ment in  fact  by  the  testator  to  the  subscribing  wit- 
nesses, though  there  was  none  in  words,  that  the  in- 
strument was  his  will;  for  if,  by  what  the  testator  did 
he  must  in  common  understanding  and  reasonable  con- 
struction be  taken  to  have  acknowledged  the  instru- 
ment, to  be  his  will,  the  attestation  thereof  would  be 
considered  as  complete.  White  v.  British  Museum,  6 
Bing.,  310;  Ellis  v.  Smith,  1  Ves.  Jr.,  11;  Wright  v. 
Wright,  7  Bing.,  457. 

In  his  work  on  wills,  Mr.  Underbill  points  out  that 
in  some  of  the  States  of  the  American  Union  the  Eng- 
lish statute  referred  to  has  been  re-enacted  with  the 
additional  requirement  that  the  testator  must  declare 
the  instrument  to  be  his  will  in  the  presence  of  the  at- 
testing witnesses.  But  he  states  that  in  those  jurisdic- 
tions where  the  English  statute  of  frauds  has  been  re- 
enacted  without  the  additional  requirement  for  publi- 
cation the  witnesses  need  not  know  the  instrument 
which  they  attest  is  a  will. 

*'For,"  he  says,  ''the  law  requires  a  subscription 
by  witnesses  only  in  order  that  the  paper  which  is  of- 
fered for  probate  as  a  will  may  be  then  identified  as 
the  same  instrument  which  was  executed  by  the  tes- 
tator in  the  presence  of  the  witnesses.'^  Underbill  on 
Wills,  sec.  180,  and  section  202. 

The  supreme  court  of  Massachusetts  has  said: 

**This  will  was  in  writing,  signed  by  the  testator, 
and  attested  and  subscribed  in  his  presence  by  three 
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competent  witnesses.  It  was  written  by  the  testator. 
He  knew,  therefore,  if  of  sound  mind,  what  he  signed, 
and  what  he  asked  the  witnesses  to  attest.  The  call- 
ing upon  witnesses  to  attest  his  execution  of  an  instru- 
ment, whose  character  and  contents  he  well  knew,  was 
in  effect  a  declaration  that  the  instrument  he  had 
signed,  and  his  signature  to  which  he  desired  them  to 
attest,  was  his  act,  though  the  character  and  contents 
of  the  instrument  were  not  disclosed  to  them.  It  was  as 
if  the  testator  had  said:  'This  instrument  is  my  act; 
it  expresses  my  wishes  and  purposes ;  and,  though  I  do 
not  tell  you  what  it  is,  I  desire  you  to  attest  that  it 
is  my  act,  and  that  I  have  executed  and  recognized 
it  as  such  in  your  presence. '  We  think  all  the  require- 
ments of  the  statute  are  met  and  satisfied.  No  formal 
publication  of  the  instrument,  no  declaration  of  its  con- 
tents, or  of  its  nature,  is  in  terms  required.  The  legis- 
latures have  prescribed  certain  solemnities,  to  be  ob- 
served in  the  execution  of  a  will,  that  it  may  be  seen 

that  it  IS  the  free,  conscious,  intelligent  act  of  the 
maker;  but  they  have  not  prescribed  that  he  should 
publish  to  the  world  or  to  the  witnesses,  what  is  in  the 
will,  or  even  that  it  is  a  will."  Oshorn  v.  Cook,  11 
Cush.  (Mass.),  532,  59  Am.  Dec,  155. 

The  law  seems  to  be  well  settled  that  unless  publica- 
tion of  the  contents  of  the  will  to  the  subscribing  wit- 
nesses is  required  by  statute,  it  is  unnecessary,  and 
such  witnesses  need  not  be  informed  of  the  character 
of  the  document  at  the  time  they  subscribe  their  names 
as  witnesses.    See  In  re  Claflin's  Will,  75  Vt.,  19,  52 
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Atl.,  1053,  58  L.  R.  A.,  261 ;  Scott  v.  Hawk,  107  Iowa, 
723,  77  N.  W.,  467,  70  Am.  St.  Rep.,  228 ;  Watson  v. 
Pipes,  32  Miss.,  451.  See,  also,  40  Cyc,  1116, 1117,  and 
cases  cited. 

The  judgment  of  the  court  of  civil  appeals  will  be 
affirmed. 
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Sarah  A.  Lillienkamp  v.  W.  T.  Rippetoe.* 
{Knoxville.    September  Term,  1915.) 

HUSBAND  AND  WIFE.  Actions  for  torts.  Statutory  provi- 
sions. 
Neither  Shannon's  Code,  sec.  6470,  making  one  committing  an 
assault  and  battery  upon  his  wife  for  any  cause  whatsoever 
guilty  of  a  misdemeanor,  nor  Pub.  Acts  1913,  ch.  26,  providing 
that  married  women  are  thereby  fully  emancipated  from  all 
disability  on  account  of  coverture,  that  marriage  shall  not 
Impose  any  disability  or  incapacity  on  a  woman  as  to  the 
ow^nership,  acquisition,  or  disposition  of  property,  or  as  to  her 
capacity  to  make  contracts  and  do  all  acts  in  reference  to 
property  which  she  could  lawfully  do  if  she  were  not  married, 
but  that  every  married  woman  shall  have  the  same  capacity 
to  acquire,  hold,  control,  and  dispose  of  property  and  to  make 
any  contract  in  reference  thereto  and  to  bind  herself  personally, 
ajid  to  sue  and  be  sued  as  if  she  were  not  married,  abrogates 
tlie  common-law  rule  that  one  spouse  cannot  sue  the  other  for 
a  tort  committed  during  the  marriage,  as  it  must  be  assumed 
that,  if  it  had  been  the  puFpose  of  the  legislature  to  change 
this  rule,  such  purpose  would  have  been  clearly  expressed,  or 
^ould  have  appeared  by  necessary  implication. 

Acts  cited  and  construed:     Acts  1913,  ch.  26. 

Cases  cited  and  approved:  McKelvey  v.  McKelvey,  111  Tenn., 
388;  Abbott  v.  Abbott,  67  Me.,  304;  Thompson  v.  Thompson, 
218  U.  S.,  611;  Strom  v.  Strom,  98  Minn.,  427;  Freethy  v. 
Freethy,  42  Barb.  (N.  Y.),  641;  Schultz  v.  Christopher,  65 
Wash.,  496;  Schultz  v.  Schultz,  89  N.  Y.,  644;  Peters  v.  Peters, 
156  Cal.,  32;  Bandfleld  v.  Bandfleld,  117  Mich.,  80;  Llbby  v. 
Berry,  74  Me.,  286;  Phillips  v.  Barnett,  1  Q.  B.  D.,  436;  Queen 
v.  Dayton  Coal  &  Iron  Co.,  95  Tenn!,  458;  Adams  v.  Insurance 
Co.,  117  Tenn.,  470;  Weeks  v.  McNulty,  101  Tenn.,  495;  Railway 
V.  Haynes,  112  Tenn.,  712. 


*As  to  right  of  wife  to  sue  husband  for  personal  tort,  see  notes 
in  6  L,  R.  A.  (N.  S.),  191,  30  L.  R.  A.  (N.  S.),  1153.  52  L.  R.  A. 
(N.  S.),  185. 


58  TENNESSEE  REPORTS.      [133  Tenn. 


Llllienkamp  v.  Rippetoe. 


Cases   cited   and   distinguished:      Parlow  v.   Turner,   132   Tenn., 
339;   State  v.  Cooper,  120  Tenn.,  549. 

Codes  cited  and  construed:     Sec.  6470  (S.  1896). 

Constitution  cited  and  construed:     Art.  2,  sec.  17. 


PROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
VoN.  A.  HuFFAKER,  Judge. 

Green,  Webb  &  Tate  and  McCandless,  Coleman  & 
Taylor,  for  plaintiff. 

W.  N.  HiCKEY,  for  defendant. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  only  question  necessary  to  be  decided  is  whether 
a  divorced  woman  can  maintain  against  her  former 
husband  an  action  for  damages  resulting  from  an  as- 
sault and  battery  committed  by  him  upon  her  person 
after  the  passage  of  chapter  26  of  the  Acts  of  1913, 
and  while  they  sustained  toward  each  other  the  rela- 
tion of  husband  and  wife;  the  action  having  been  in- 
stituted after  the  divorce,  and  within  one  year  after 
the  date  of  the  battery. 

The  case  is  before  us  on  plaintiff's  petition  for  cer- 
tiorari, seeking  to  reverse  the  judgment  of  the  court 
of  civil  appeals,  which  affirmed  the  judgment  of  the 
circuit  court  by  which  plaintiff's  suit  was  dismissed 
at  the  point  of  a  demurrer  interposed  by  defendant. 
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Beyond  all  question,  under  the  common  law  as  it 
was  in  force  in  this  State  prior  to  the  passage  of  the 
act  of  1913,  supra,  such  an  action  as  this  could  not 
have  been  maintained.  It  was  a  fundamental  princi- 
ple of  the  common  law  that  by  marriage  husband  and 
wife  became  one.  Her  existence  as  a  legal  unit  became 
merged  into  that  of  the  husband,  and  during  the  con- 
tinuance of  the  coverture  she  was  capable  of  suing  or 
defending  an  action  only  with  his  concurrence,  and  in 
his  name  as  well  as  her  own.  It  has  been  held  in  this 
State  that  neither  spouse  could  maintain  an  action 
against  the  other  for  torts  committed  by  one  against 
the  other  during  coverture.  The  holding  was  said  to 
rest  in  part  upon  their  unity  by  virtue  of  the  marriage, 
which  was  said  to  preclude  one  fronr' suing  the  other 
at  law,  and  in  part  it  was  said  to  rest  upon  the  respec- 
tive rights  and  duties  involved  in  the  marriage  rela- 
tion. McKelvey  v.  McKelvey,  111  Tenn.  (3  Gates), 
388,  77  S.  W.,  664,  64  L.  R.  A.,  991,  102  Am.  St.  Rep., 
787,  1  Ann.  Cas.,  130.  This  holding  is  supported  by  a 
practically  unanimous  current  of  authority.  Abbott 
v.  Abbott,  67  Me.,  304,  24  Am.  Rep.,  27;  Schouler's  Do- 
mestic Relations,  sec.  52  (4th  Ed.) ;  Cooley  on  Torts 
(2  Ed.),  sees.  223-233;  21  Cyc,  1519,  1520;  Thompson 
V.  Thompson,  218  U. ,  S.,  611,  31  Sup.  Ct,  111,  54  L. 
Ed.,  1180,  30  L.  R.  A.  (N.  S.),  1153,  21  Ann.  Cas.,  921; 
Strom  V.  Strom,  98  Minn.,  427,  107  N.  W.,  1047,  6  L.  R. 
A,  (N.  S.),  191, 116  Am.  St  Rep.,  387,  and  note;  Free- 
thy  V.  Freethy,  42  Barb.  (N.  Y.),  641;  Schultz  v.  Chris- 
topher, 65  W»8h.,  496,  118  Pac,  629,  38  L.  R.  A.  (N. 
S.),.780;  Schultz  v.  Schultz,  89  N.  Y.,  644;  Peters  v. 
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Peters,  156  Cal.,  32,  103  Pac,  219,  23  L.  E.  A.  (N.  S.), 
699;  Bmdfield  v.  Bandfield,  117  Mich.,  80,  75  N.  W., 
287,  40  L.  R  A.,  757,  72  Am.  St.  Rep.,  550;  Libby  v. 
B,erry,  74  Me.,  286,  43  Am.  Rep.,  589 ;  Phillips  v.  Bar- 
nett,  1  Q.  B.  D.,  436  (English). 

In  some  of  the  cases  cited  above  the  insistence  was 

made  that,  the  marriage  relation  having  been  termi- 

.    nated  by  the  divorce,  the  right  of  action  revived,  having 

been  merely  suspended  during  coverture ;  but  in  reply 

it  was  said : 

*'  *'  That  the  error  in  this  insistence  was  in  supposing 
that  a  right  of  action  ever  existed;  that  there  was  no 
civil  remedy  either  during  or  after  coverture,  because 
there  was  no  civil  right  to  be  redressed.''  Phillips  v. 
Barnett  and  Abbott  v.  Abbott,  supra. 

See,  also,  McKelvey  v.  McKelvey,  supra. 

We  do  not  understand  plaintiff's  brief  to  ques- 
tion the  rule  of  the  common  law,  as  above  set  out.  Her 
insistence  is  that  the  rule  of  the  common  law  was  abro- 
gated by  the  following  statutes  of  this  State : 

*'If  any  person  commits  an  assault  and  battery  up- 
on his  wife,  for  any  cause  whatsoever,  he  is  guilty  of 
a  misdemeanor,  and  punishable  accordingly."  Shan. 
Code  1896,  sec.  6470. 

Chapter  26  of  the  Public  Acts  of  the  year  1913 : 
*  *  A  bill  for  an  act  to  be  entitled  '  An  act  to  remove  disa- 
bilities of  coverture  from  married  women,  and  to 

repeal  all  acts  and  parts  of  acts  in  conflict  with  the 

provisions  of  this  act. ' 

**  Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  married  women  be>  and 
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are,  hereby  fully  emancipated  from  all  disability  on 
account  of  coverture,  and  the  common  law  as  to  the 
disabilities  of  married  women  and  its  effects  on  the 
rights  of  property  of  the  wife,  is  totally  abrogated,  and 
marriage  shall  not  impose  any  disability  or  incapaxj- 
ity  on  a  woman  as  to  the  ownership,  acquisition,  or 
disposition  of  property  of  any  sort,  or  as  to  her  ca-^ 
pacity  to  make  contracts  and  do  all  acts  in  reference  to 
property  which  she  could  lawfully  do  if  she  were  not 
married;  but  every  woman  now  married,  or  hereafter 
to  be  married,  shall  have  the  same  capacity  to  acquire, 
hold,  manage,  control,  use,  enjoy,  and  dispose  of,  all 
property,  real  and  personal,  in  possession,  and  to  make 
any  contract  in  reference  to  it,  and  to  bind  herself 
personally,  and  to  sue  and  be  sued  with  all  the  rights 
and  incidents  thereof,  as  if  she  were  not  married. 

''Sec.  2.  Be  it  further  enacted,  that  all  acts  and 
parts  of  acts  in  conflict  with  the  provisions  of  this  act 
be,  and  the  same  are,  hereby  repealed. 

' '  Sec.  3.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  January  1, 1914,  the  public  welfare 
requiring  it. 

'*  Passed  February  20,  1913." 

The  constitutionality  of  the  act  of  1913  was  assailed 
in  Parlow  v.  Turner,  178  S.  W.,  766,  and  on  that  point 
this  court,  speaking  through  its  chief  justice,  said: 

**It  is  said  that  the  act  is  unconstitutional  because  it 
violates  so  much  of  article  2,  sec.  17,  of  the  constitution 
as  provides  that  no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be  ex- 
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pressed  in  the  title.  There  is  but  a  single  subject,  and 
that  appears  fully  in  the  title,  viz.,  the  relief  of  mar- 
ried women  from  the  disabilities  of  coverture.  That 
subject  fully  covers  every  element  that  is  written  into 
the  body  of  the  act.  The  first  clause,  standing  alone, 
'  that  married  women  be,  and  are,  hereby  fully  emanci- 
pated from  all  disability  on  account' of  coverture,' 
would  have  made  thoroughly  effective  the  purpose  ex- 
pressed in  the  title.  All  that  followed  merely  ampli- 
fied the  thought,  but  each  term  of  particularization  lay 
implicit  within  the  clause  quoted.'* 

The  Act  does  not  purport  by  any  express  provision 
to  abrogate  that  fundamental  principle  of  the  common 
law,  under  which,  by  virtue  of  the  marriage,  husband 
and  wife  became  a  legal  unit  during  the  existence  of 
coverture ;  nor  does  it  purport  to  absolve  the  wife  from 
the  duties  to  the  husband  which  the  common  law,  by 
reason  of  their  relationship,  imposed  upon  her;  nor 
does  it  purport  to  deprive  her  of  the  benefits,  protec- 
tion and  support,  which  her  husband  was  at  common 
law  held  bound  to  afford  her.  It  does  not  in  express 
terms  confer  upon  her  the  right  to  sue  her  husband 
for  torts  committed  upon  her  during  coverture,  nor 
does  it  purport  by  such  terms  to  confer  upon  him  the 
right  to  sue  her  for  such  torts  committed  by  her.  By 
no  express  terms  of  this  Act  are  the  respective  rights 
and  duties  of  the  husband  and  wife  toward  each  other 
involved  in  the  marriage  relation  disturbed  or  affected, 
except  as  such  a  result  must  necessarily  flow  from  the 
exercise  by  her  of  the  powers  and  capacities  in  respect 
of  her  property  rights  in  the  Act  set  out. 
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It  is  clear  that  section  6470,  Shannon's  Code  1896, 
quoted  snpra,  does  not  accomplish  any  abrogation  of 
the  common-law  rale  in  respect  of  actions  for  tort  by 
either  sponse  against  the  other.  That  section  merely 
denounces  any  person  who  commits  an  assault  and  bat- 
tery upon  his  wife,  for  any  cause  whatsoever,  as  guilty 
of  a  misdemeanor,  and  punishable  accordingly.  In 
connection  with  the  statute  last  referred  to,  and  chap- 
ter 26  of  the  Acts  of  1913,  plaintiff's  brief  relies  upon 
the  following  of  our  cases :  Queen  v.  Dayton  Coal  <& 
Iron  Co.,  95  Tenn.  (11  Pick.),  458,  32  S.  W.,  460,  30 
L.  E.  A.,  82,  49  Am.  St.  Eep.,  935 ;  Adams  v.  Insurance 
Co.,  117  Tenn.  (9  Gates),  470,  101  S.  W.,  428;  Weeks 
V.  McNulty,  101  Tenn.  (17  Pick.),  495,  48  S.  W.,  809,  43 
L.  E.  A.,  185,  70  Am.  St.  Eep.,  693 ;  Railway  v.  Haynes, 
112  Tenn.  (4  Gates),  712,  81  S.  W.,  374.  But  we  do  not 
understand  the  brief  to  insist  that  section  6470,  Shan- 
non's Gode,  and  the  principles  on  which  he  relies  as 
established  by  the  cases  last  cited,  would  avail  to 
change  the  common-law  doctrine  that  one  spouse  can- 
not maintain  suit  against  the  other  for  a  tort  com- 
mitted during  the  existence  of  the  marriage  relation. 
At  all  events,  in  our  opinion,  there  would  be  no  merit 
in  such  an  insistence,  if  made. 

Examination  of  the  cases  cited  to  sustain  the  exist- 
ence of  the  common-law  rule  first  laid  down  herein 
will  disclose  a  practically  unanimous  concurrence  of 
judicial  opinion  to  the  effect  that  an  abrogation  of  the 
common-law  rule  will  only  be  held  to  have  been  accom- 
plished by  a  statute  when  such  purpose  is  clearly  ex- 
pressed therein. 
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It  has  been  held  in  this  State : 

'*That  a  statute  will  not  be  construed  to  alter  the 
common  law,  further  than  the  act  expressly  declares  or 
than  is  necessarily  implied  from  the  fact  that  it  covers 
the  whole  subject-matter."  State  v.  Cooper,  120  Tenn. 
(12  Gates),  549,  113  S.  W.,  1048,  15  Ann.  Gas.,  1116. 

We  must  assume  that  the  legislature  had  in  mind 
in  the  passage  of  the  act  the  fundamental  doctrine  of 
the  unity  of  husband  and  wife  under  the  common  law, 
and  the  correlative  duties  of  husband  and  wife  to  each 
other,  and  to  the  well-being  of  the  social  order  growing 
out  of  the  marriage  relation,  and  that,  if  it  had  been 
the  purpose  of  the  legislature  to  alter  these  further 
than  as  indicated  in  the  act,  that  purpose  would  have 
been  clearly  expressed. 

We  are  not  warranted  in  ascribing  to  the  legislature 
by  anything  appearing  in  this  act  a  purpose  to  em- 
power a  wife  to  bring  an  action  against  her  husband 
for  injuries  to  her  person  occurring  during  the  cover- 
ture, thereby  making  public  scandal  of  family  discord, 
to  the  hurt  of  the  reputation  of  husband  and  wife, 
their  families  and  connections,  unless  such  purpose 
clearly  appears  by  the  express  terms  of  the  act.  It 
results  that,  in  our  opinion,  there  is  no  error  in  the 
judgment  of  the  court  of  civil  appeals,  and  the  same 
is  therefore  aflBrmed. 
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J.  C.  Bennett  et  al.  v.  Jeffebson  Hutchbns  et  ah 
(KnoxvUle.    September  Term,  1915.) 

1.  HUSBAND  AND  WIFE.    After  acquired  property.     Estates  by 
the  entireties. 

Where  a  deed  of  land  is  to  a  husband  and  wife,  an  estate  therein 
is  by  the  entireties,  and  not  in  common,  so  that,  on  the  death 
of  one,  the  other  takes  the  land  absolutely.     (Post,  pp.  68,  69.) 

2.  HUSBAND   AND   WIFE.      Estates   by  the  entireties.      Deed. 
Construction. 

Where  a  deed  of  land  is  to  a  husband  and  wife,  it  is  immaterial 
that  it  does  not  show  upon  its  face  that  they  are  husband  and 
wife,  or  that  it  was.  the  intention  of  the  grantor  to  create  an 
estate  by  the  entireties,  but  the  common-law  requires  that  the 
estate  be  by  the  entireties.     iPoat,  pp,  69-71.) 

Cases  cited  and  approved:  Taul  y.  Campbell,  15  Tenn.,  319; 
Ames  T.  Norman,  36  Tenn.,  683;  Johnson  y.  Lusk,  46  Tenn., 
114;  Berrigan  y.  Fleming,  70  Tenn.,  271;  Shields  v.  Netherland, 
73  Tenn.,  193;  McRoberts  v.  Copeland,  85  Tenn.,  211;  Jackson, 
Orr  ft  Ca  y.  Shelton,  89  Tenn.,  82;  Hopson  v.  Fowlkes,  92  Tenn., 
697;  Chambers  y.  Chambers,  92  Tenn.,  707;  Walker  y.  Bobbitt, 
114  Tenn.,  700;  Beddingfield  y.  Bstill  ft  Newman,  118  Tenn., 
39;  Hiles  y.  Fisher,  144  N.  T.,  306;  Jordan  y.  Reynolds,  105 
Md.,  288;  Pegg  v.  Pegg,  165  Mich.,  228;  In  re  Meyer,  232  Pa., 
89;  Wilson  y.  Frost,  186  Mo.,  311. 

Case  cited  and  distinguished:  Cole  Mfg.  Co.  v.  Collier,  95  Tenn., 
116. 

^.    HUSBAND  AND  WIFE.     Estates  by  the  entireties.    Statutory 

provisions. 

Shannon's  Code,  sec.  3677,  proyiding  that  in  all  estates  held  in 

joint  tenancy  the  share  of  the  joint  tenant  dying  shall  descend 

to  his  heirs,  instead  of  the  other  join  tenant,  does  not  abolish 
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estates  by  the  entireties,  but  is  limited  to  estates  held  in  tech- 
nical Joint  tenancy.     {Post,  pp.  71,  72.) 

Acts  cited  and  construed:     Acts  1784,  ch.  22,  sec  6. 

Codes  cited  and  construed:     Sec.  2010   (1858);   sec.  3677    (S.). 

4.    HUSBAND  AND  WIFE.     Estates  by  the  entireties.     Statute. 

Construction. 
Laws  1913,  ch.  26,  providing  that  married  women  shall  be  re- 
leased from  all  disability  on  account  of  coverture,  and  that 
the  common  law  limiting  their  estates  is  abrogated,  giving 
them  all  the  rights  of  feme  sole,  does  not  affect  the  estates  of 
married  women  held  at  the  time  of  its  passage,  since  it  does 
not  purport  on  its  face  so  to  do,  and  a  statute  will  not  be 
construed  to  alter  the  common-law  further  than  it  expressly 
declares  or  necessarily  implies  a  change.    (Post,  pp.  72,  73.) 

Acts  cited  and  construed:     Acts  1913,  ch.  26. 

« 

Case  cited  and  approved:    Lillienkamp  v.  Rippetoe,  133  Tenn.,  67. 

Cases  cited  and  distinguished:     State  v.  Cooper,  120  Tenn.,  549; 
Wilson  V.  Frost,  186  Mo.,  311. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Will  D.  Wright,  Chancellor. 

Noble  Smithson,  for  appellants. 

A.  C.  Grimm  and  W.  F.  Black,  for  appellee. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  action  is  ejectment  brought  by  the  collateral 
kindred  and  heirs  at  law  of  Darcus  Hutchens,     The 
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land  in  snit  was  conveyed  to  her  and  her  husband,  Jef- 
ferson Hutchens,  by  deed  dated  September  22,  1897, 
filed  for  registration  and  registered  June  24, 1899.  The 
land  conveyed  by  the  deed  was  held  by  the  husband 
and  wife  until  her  death  intestate  and  without  issue 
in  September,  1914.  It  was  thereafter  held  by  Jef- 
ferson Hutchens  until  June  22, 1915,  when  he,  by  deed, 
conveyed  it  to  B.  L.  Peters,  his  codefendant  herein. 
Hutchens,  we  assume,  was  made  a  defendant  in  this 
suit  upon  the  idea  that,  as  the  holder  of  a  purchase- 
money  lien,  he  was  a  necessary  party.  The  defendants 
interposed  a  demurrer  to  the  bill.  The  chancellor  sus- 
tained the  demurrer,  dismissed  the  bill,  and  complain- 
ants appealed.  The  theory  of  the  bill  is  that,  upon  the 
death  of  Mrs.  Hutchens,  complainants,  as  her  heirs  at 
law,  became  the  owners  of  an  undivided  one-half  inter- 
est in  the  land ;  or,  in  other  words,  tfie  theory  is  that, 
at  the  time  of  the  death  of  Mrs.  Hutchens,  she  and  her 
husband  were  tenants  in  common,  each  owing  an  undi- 
vided one-half  interest  in  the  property. 

The  defendants  insist  that,  under  the  deed  to  Hutch- 
ens and  wife,  they  were  seized  of  an  estate  by  the  en- 
tireties, and  therefore  that  no  estate  in  the  land  passed 
to  her  heirs  at  law  upon  the  death  of  Mrs.  Hutchens. 

To  support  complainants '  theory,  the  first  insistence 
advanced  is  that  the  deed  on  its  face  did  not  purport, 
and  did  not  convey,  an  estate  by  the  entireties  to  the 
grantees.  So  far  as  the  provisions  of  the  deed  need 
be  noticed,  they  were  as  follows : 
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^  *  This  indenture;  made  this  '22d  day  of  September, 
A.  D.  1897,  between  Eufus  M.  Bennett,  of  Knox  county, 
in  the  State  of  Tennessee,  of  the  first  part,  and  Dar- 
cus  Hutchens  and  Jefferson  Hutchens,  of  the  same 
county  and  State,  of  the  second  part,  witnesseth/* 

Then  follows  a  recital  that  the  parties  of  the  fii'st 
part,  for  and  in  consideration  of  the  sum  of  $1  in  hand 
paid  by  the  parties  of  the  second  part,  the  receipt  of 
which  is  acknowledged,  have  granted,  bargained,  sold, 
and  conveyed, 

' '  and  doth  hereby  grant,  bargain,  sell  and  convey  unto 
the. said  parties  of  the  second  part  the  following  de- 
scribed premises,  to  wif 

Here  is  recited  a  description  of  the  land,  and  then: 

''With  the  hereditaments  and  appurtenances  there- 
unto appertaining,  .  .  .  except  the  said  Darcus 
Hutchens  and  Jeflferson  Hutchens  of  the  second  part 
are  to  pay  an  annual  rent  of  the  sum  of  $25  to  the  said 
Ruf us  M.  Bennett  as  long  as  he  may  live. '  ^ 

Then  follow  the  usual  habendum  clause  and  general 
covenants  of  warranty,  the  testimonium  clause,  the  sig- 
nature of  the  grantor,  signature  of  a  witness,  certifi- 
cates of  acknowledgment,  etc.,  all  in  proper  form. 

The  stipulation  for  an  annual  rental  was  part  of  the 
consideration  for  the  deed.  The  bill  avers  that  the 
grantees  in  the  deed  were  husband  and  wife  when  it 
was  made. 

We  think  it  is  clear  that  this  deed  vested  in  Jefferson 
and  Darcus  Hutchens  an  estate  by  the  entireties.  Such 
a  deed  to-  persons  not  husband  and  wife,  considered 
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xmder  the  common  law,  would  have  created  in  the  gran- 
tees an  estate  in  joint  tenancy.  Each  of  the  grantees 
under  such  a  deed  would  have  taken  as  individuals,  one 
and  the  same  interest  at  one  and  the  same  time  by  one 
and  the  same  deed,  and  they  would  have  held  the  es- 
tate conveyed  by  one  and  the  same  undivided  posses- 
sion. By  the  authorities  it  is  held  that  a  deed  to  hus- 
band and  wife,  which  would  at  common  law  have 
created  in  them  an  estate  in  joint  tenancy,  had  they 
not  been  married,  does,  by  the  fact  of  the  marriage, 
create  in  the  husband  and  wife  an  estate  by  the  entire- 
ties. This  upon  the  reasoning  that  in  the  eye  of  the 
law  husband  and  wife  are  not  separate  individuals, 
but  one  person,  and  the  estate  vests  in  them  as  an  en- 
tirety. In  legal  contemplation,  each  of  them  is  seised 
of  the  whole  estate,  and  the  death  of  one  of  them  does 
not  put  an  end  to  the  seisin  of  the  survivor,  because 
his  or  her  original  seisin  was  of  the  whole,  and  not  of 
part,  of  the  estate. 

It  is  immaterial  that  the  deed  in  the  present  case 
did  not  on  its  face  name  the  grantees  as  husband  and 
wife;  nor  is  it  material  that  we  find  in  the  deed  no 
words  used  to  indicate  a  purpose  in  the  grantor  to 
create  an  estate  by  the  entireties;  nor  a  purpose  in 
the  grantees  that  such  an  estate  should  be  conferred 
upon  them.  The  estate,  by  the  entireties,  upon  the 
execution  of  the  deed,  depended  on  the  unity  of  the 
husband  and  wife,  under  the  common  law. 

* '  If  an  estate  be  given  to  a  man  and  his  wife  they  are 
neither  properly  joint  tenants  nor  tenants  in  common; 
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for  husband  and. wife  being  considered  as  one  person 
in  law,  they  cannot  take  the  estate  by  moieties  but  both 
are  seized  of  the  entirety,  per  tout,  et  non  per  my;  the 
consequence  of  which  is  that  neither  the  husband  nor 
the  wife  can  dispose  of  any  part  without  the  assent  of 
the  other,  but  the  whole  must  remain  to  the  survivor,  ^ ' 
2  Bla.  Com.,  182. 

*  *  The  authorities  agree  that '  the  same  words  of  con- 
veyance which  would  make  two  other  persons  joint  ten- 
ants will  make  a  husband  and  wife  tenants  of  the  en- 
tirety, so  that  neither  can  sever  the  jointure,  but  the 
whole  must  accrue  to  the  survivor.'  "  Cole  Manufac- 
turi/ng  Co.  v.  Collier,  95  Tenn.  (11  Pick.),  116,  117,  31 
S.  W.,  1000,  30  L.  R.  A.,  315,  49  Am.  St.  Rep.,  921. 

**The  properties  of  a  joint  estate  are  derived  from 
its  unity,  which  is  fourfold — the  unity  of  interest,  the 
unity  of  title,  the  unity  of  time,  and  the  unity  of  pos- 
session ;  or,  in  other  words,  joint  tenants  have  one  and 
the  same  interest,  accruing  by  one  and  the  same  con- 
veyance, commencing  at  one  and  the  same  time,  and 
held  by  one  and  the  same  undivided  possession."  2 
Bla.  Com.,  180. 

Generally,  on  the  same  subject,  see  the  following  of 
our  cases:  Taid  v.  Campbell,  15  Tenn.  (7  Yerg.),  319, 
27  Am.  Dec,  508;  Ames  v.  Norman,  36  Tenn.  (4  Sneed), 
683,  70  Am.  Dec,  269 ;  Johnson  v.  Lusk,  46  Tenn.  (6 
Cold.),  114,  98  Am.  Dec,  445;  Berrigan  v.  Fleming, 
70  Tenn.  (2  Lea),  271;  Shields  v.  Netherlands,  73  Tenn. 
(5  Lea),  193;  McRoherts  v.  Copeland,  85  Tenn.  (1 
Pick.),  211,  2  S.  W.  33;  Jackson,  Orr  d  Co.  v.  Shelton, 
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89  Tenn.  (5  Pick.),  82,  16  S.  W.,  142,  12  L.  E.  A.,  514; 
Hopson  V.  Fowlkes,  92  Tenn.  (8  Pick.),  697,  23  S.  W., 
55,  23  L.  R.  A.,  805,  36  Am.  St.  Rep.,  120;  Chambers  v. 
Chambers,  92  Tenn.  (8  Pick.),  707,  23  S.  W.,  67;  Walk- 
er V.  Bobbitt,  114  Tenn.  (6  Gates),  700,  88  S.  W.,  327; 
Bedding  field  v.  Estill  <&  Newman,  118  Tenn.  (10  Gates), 
39, 100  S.  W.,  108, 9  L.  R.  A.  (N.  S.),  640, 11  Ann.  Gas., 
904.  For  general  authority  to  the  same  effect,  see 
HUes  V.  Fisher,  144  N.  Y.,  306,  39  N.  E.,  337,  30  L.  R. 
A.,  305,  and  note,  43  Am.  St.  Rep.,  762 ;  Jordan  v.  Rey- 
nolds, 105  Md.,  288,  66  Atl.,  37,  9  L.  R.  A.  (N.  S.),  1026, 
and  note,  121  Am.  St.  Rep.,  578, 12  Ann.  Gas.,  51 ;  Pegg 
V.  Pegg,  165  Mich.,  228,  130  N.  W.,  617,  33  L.  R.  A. 
(N.  S.),  166,  and  note,  Ann.  Gas.,  1912G,  925;  In  re 
Meyer,  232  Pa.,  89,  81  Atl.,  145,  36  L.  R.  A.  (N.^  S.>, 
205,  and  note,  Ann.  Gas.,  1912G,  1240;  Wilson  v.  Frost, 
186  Mo.,  311,  85  S.  W.,  375,  105  Am.  St.  Rep.,  619,  2 
Ann.  Gas.,  557,  and  note. 

Gomplainants'  second  insistence  is  that  estates  by 
the  entirety  were  abolished  by  our  Acts  1784,  eh.  22, 
sec.  6.  See  section  2010,  Gode  1858,  and  section  3677, 
Shannon 's  Gode,  which  legislation  is  as  follows : 

**In  all  estates,  real  and  personal,  held  in  joint  ten- 
ancy, the  part  or  share  of  any  joint  tenant  dying  shall 
not  descend  or  go  to  the  surviving  tenant  or  tenants, 
but  shall  descend  or  be  vested  in  the  heirs,  executors, 
or  administrators,  respectively,  of  the  tenant  so  dying, 
in  the  same  manner  as  estates  held  by  tenancy  in  com- 
mon. ' ' 
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The  view  now  insisted  on  by  complainants  as  the  ef- 
fect of  the  above  legislation  was  put  forward,  but  re- 
jected, by  our  court  in  Taul  v.  Campbell,  supra,  and 
other  of  our  cases  heretofore  cited.  We  are  urged  to 
overrule  those  cases,  but  we  decline  to  do  so,  both  upon 
the  ground  that  upon  them  now  depend  well-settled 
rules  of  property,  and  because  in  our  opinion  their  rea- 
soning is  sound. 

The  final  insistence  offered  by  complainants  is  that 
the  effect  of  chapter  26  of  the  published  Acts  of  1913 
was  to  abrogate  the  fundamental  principles  of  the 
common  law  under  which,  by  virtue  of  the  marriage, 
husband  and  wife  became  a  legal  unity,  and  their 
argument  is  that,  such  being  the  effect  of  the  act,  the 
result  was  to  destroy  all  existing  estates  by  entire- 
ties, including  that  held  by  Hutchens  and  wife  in  the 
land  sued  for  herein.  The  bill  avers  that  the  wife, 
Mrs.  Hutchens,  died  after  the  act  took  effect. 

We  have  had  occasion,  during  the  present  term,  to 
consider  this  act  in  the  case  of  Sarah  Lillienkamp  v. 
W.  T.  Rippetoe,  179  S.  W.,  628,  Knox  Law,  and  an 
opinion  for  publication  was  handed  down.  The  con- 
clusion we  reached  in  that  case  was  not  in  accord  with 
the  present  insistence  of  the  complainants. 

The  act  does  not,  by  its  terms,  purport  to  abrogate 
estates  held  by  entireties  at  the  time  of  its  passage,  and 
created  by  contract  antedating  its  passage.  If  the  leg- 
islature had  intended  the  act  to  have  such  effect,  we 
must  assume  that  it  would  either  in  plain  terms  have 
so  declared,  or  that  it  would  have  employed  terms  from 
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the  use  of  which  such,  effect  would  necessarily  result. 
In  the  absence  of  such  declaration  or  clear  implication 
that  the  act  should  have  such  effect,  we  are  not  called 
upon  to  express  any  opinion  based  on  the  hypothesis 
of  the  presence  of  such  a  legislative  purpose;  nor  do 
we  express  any  opinion  as  to  what  the  effect  of  the 
act  would  be  on  the  estate  conveyed  to  husband  and 
wife  by  deed  executed  after  the  act  became  effective. 
The  rule  in  this  State  is : 

**That  a  statute  will  not  be  construed  to  alter  the 
common  law  further  than  the  act  expressly  declares, 
or  than  is  necessarily  implied  from  the  fact  that  it 
covers  the  whole  subject-matter.'*  State  v.  Cooper, 
120  Tenn.  (12  Gates),  549,  113  S.  W.,  1048,  15 -Ann. 
Cas.,  1116  and  authorities  cited ;  Sarah  Lillienkamp  v. 
W.  T.  Rippetoe,  supra,  and  cases  cited;  Wilson  v. 
Frost,  186  Mo.,  311,  85  S.  W.,  375,  105  Am.  St.  Rep., 
619, 2  Ann.  Cas.,  557,  and  note. 

Examination  of  the  cases  cited  in  the  note  last  above 
will  disclose  the  weight  of  authority  to  be  in  support 
of  our  view  of  the  effect  of  the  act  of  1913. 

The  three  questions  we  have  discussed  dispose  of  all 
of  the  assignments  of  error  made  by  complainants, 
and  it  results  that  the  decree  of  the  chancellor  will 
be  affirmed,  at  the  complainants '  cost. 


» 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.,  Eva  Weight.* 
{Knoxville.    September  Term,  1915.) 

1.  RAILROADS.      Actions  for   Injury  or  death.     Confusing   In- 
structions. 

In  an  action  for  the  death  of  a  person  struck  by  a  railroad  train 
while  standing  at  a  point  on  a  sharp  curve,  it  was  the  theory 
of  the  company  sustained  by  proof  that  a  south-bound  train 
was  so  interposed  between  deceased  and  the  engine  which  struck 
him  that  deceased  and  his  companion  could  not  be  seen  from 
the  engine.  PlaintifC  requested  a  charge  that,  if  deceased  could 
have  been  seen  on  the  track  by  one  on  the  lookout  ahead  before 
the  view  was  cut  off  by  the  south-bound  train,  the  law  required 
that  he  be  seen,  and,  though  the  south-bound  train  subsequently 
cut  off  the  view,  it  was  ther  duty  of  those  operating  the  train 
to  reduce  the  speed  and  bring  the  train  under  such  control  as 
to  make  certain  that  it  could  be  stopped  after  he  could  again 
be  seen  and  before  striking  him.  The  court  so  charged,  with 
the  modification  that,  if  deceased  again  appeared  upon  the 
track,  it  was  the  duty  of  those  on  the  engine  not  to  so  control 
the  train  as  to  be  certain  that  it  could  be  stopped  before  strik- 
ing deceased,  but  to  sound  the  alarm,  put  down  the  brakes, 
and  use  every  possible  means  to  stop  the  train  and  prevent 
the  accident.  Held,  t^at  this  instruction,  with  the  modification, 
was  at  least  confusing  to  the  jury.    iP08t,  pp.  77-79.) 

« 

2.  RAILROADS.     Injuries  to  persons  on  track.     Keeping  "look- 
out ahead." 

Under  Shannon's  Code,  sec.  1674,  providing  that  every  railroad 
company  shall  keep  the  engineer,  fireman,  or  some  other  person 
upon  the  locomotive  always  upon  the  "lookout  ahead,"  engine- 
men  are  not  required,  when  on  a  curve,  to  look  across  the 
intervening  space  to   the  further   end   of  the  curve,  thereby 


*0n  duty  of  railroad  to  maintain  lookout  for  persons  on  track 
see  notes  in  25  L.  R.  A.,  287,  8  L.  R.  A.  (N.  S.),  1069,  41  L.  R.  A. 
(N.  S.),  264. 

As  to  what  places  and  operations  statute  or  ordinance  requiring 
lookout  on  trains  applies.    See  note  in  61  L.  R.  A.  (N.  S.),  618. 
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withdrawing  the  lookout  from  the  track  Immediately  ahead  of 
the  engine.    (Post,  pp.  79^1.) 

Casee  cited  and  approved:  East  Tennessee,  etc.,  R.  Co.  v.  St. 
John,  87  Tenn.,  526;  Patton  y.  Railway,  89  Tenn.,  370;  Cin- 
cinnati, etc,  Co.  v.  Brock,  132  Tenn.,  477;  Central,  etc.,  Co.  y. 
Vaughan,  93  Ala.,  209. 

Code  cited  and  construed:    Sec.  1574  (S.). 

3.    RAILROADS.     Injuries  to  persons  on  track.    Rate  of  speed  on 
curves. 

As  a  precaution  against  injury  to  perscMis  walking  on  the  track, 
but  not  seen  or  known  so  to  be,  there  is  no  duty  to  slacken  the 
ordinary  speed  of  a  train  approaching  a  curye  In  the  open 
country,  though  the  curye  be  in  whole  or  in  part  in  a  cut  or 
hidden  from  ylew  by  a  train  going  in  the  opposite  direction 
on  the  concaye  side  of  the  curye.     iP09tt  pp.  81,  82.) 

Case  cited  and  distinguished:  HofTard  y.  Illinois  Cent.  R.  Co., 
138  Iowa,  543. 


FROM  SCOTT. 


Error  to  the  Criminal  and  Law  Court  of  Scott  Coun- 
ty. — ^Xen.  Hicks,  Judge. 

H.  M.  Cakb,  for  plaintiff  in  error. 

J.  A.  FowLEB  and  E.  Htjbt,  for  defendant  in  error. 

Me.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

In  the  capacity  of  widow,  and  seeking  to  recover 
under  the  statute  for  the  benefit  of  hQrself  and  her 
minor  children,  Eva  Wright  brought  this  suit  against 
the  appellant  railway  company  to  recover  damages  for 
the  alleged  negligent  killing  of  her  husband.    She  re- 
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covered  a  judgment  for  $1,000,  which  was  sustained 
by  the  Court  of  Civil  Appeals. 

On  August  31,  1913,  deceased,  Wright,  along  with 
one  James  Thompson,  went  from  their  home  to  a  point 
on  the  Tennessee-Kentucky  State  line  to  lay  in  a  supply 
of  ** Labor  Day"  whisky.  On  their  return,  with  their 
whisky  in  a  basket  and  a  bag,  they  made  use  of  the 
tracks  of  appellant  railway  company  as  a  walkway. 
The  line  of  railway  is  double-tracked  in  that  section, 
and  the  two  men  were  walking  south  on  the  west  or 
south-bound  track,  when  they  heard  a  freight  train  ap- 
proaching from  the  north.  They  left  the  west  track 
and  went  upon  the  east  or  north-bound  track,  and, 
when  the  south-bound  train  was  passing  them,  they 
turned  and  faced  the  passing  train  and  waved  at  the 
fireman  on  the  engine  of  the  south-bound  train.  While 
standing  thus  engaged  on  the  north-bound  track,  a 
freight  train  running  north  ran  upon  them,  instantly 
killing  Wright.  Thompson,  who  was  standing  within  a 
few  feet  of  Wright,  further  from  the  approaching  en- 
gine, and  within  striking  distance  of  the  same,  was 
struck  and  injured.  He  had  so  far  recovered  as  to  be 
the  chief  witness  in?  behalf  of  the  widow  of  Wright  in 
the  trial  of  this  case  in  the  court  below. 

Thompson  testified  that  when  his  attention  was  first 
attracted  by  the  north-bound  engine  it  was  about  to  hit 
Wright,  or  was  within  three  or  four  feet  of  him.  It 
does  not  appear  whether  deceased  Wright  ever  saw 
this  engine;  he  having  been  instantly  killed  by  it.    It 
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is  the  claim  of  appellee  that  the  statutory  alarm  signal 
was  not  sounded  from  the  north-bound  engine.  ' 

The  record  shows  that  these  men  were  struck  while 
standing  at  a  point  on  a  sharp  curve  of  about  three  and 
one-half  to  four  degrees  curvature,  and  that  in  this 
curve  was  a  cut  about  twelve  feet  deep. 

The  lower  end  of  this  curve  was  a  considerable  dis- 
tance  from  the  place  where  these  men  stood  looking 
at  the  train  passing  on  the  west  track,  which  track  is 
on  the  concave  side  of  the  curve. 

It  was  the  theory  of  the  railway  company  (sustained 
by  proof)  that  the  south-bound  train  was  so  interposed 
between  the  engine  of  the  north-bound  train  and  these 
men  as  that  they  could  not  be  seen  as  an  obstruction 
on  the  track  ahead  of  the  engine ;  that  the  intervening 
train  on  the  inside  of  the  curve  interfered  with  the  line 
of  vision  from  the  engine  to  the  point  where  the  de- 
ceased stood ;  and  further,  that  it  was  not  the  duty  of 
the  engineer  or  fireman  to  look  to  or  directly  in  the  di- 
rection of  ^  point  towards  the  upper  end  of  the  curve, 
if  thereby  attention  was  withdrawn  from  the  track  more 
immediately  in  front  of  the  engine;  in  other  words, 
that  it  was  no  part  of  their  duty  to  look  across  the  in- 
tervening space,  when  their  line  of  vision  would  be  di- 
rected away  from  the  points  on  the  track  more  imme- 
diately ahead  of  the  advancing  engine. 

The  counsel  for  the  plaintiff  widow,  in  an  effort  to 
meet  this  contention,  submitted  a  request  for  a  charge 
to  the  jury  as  follows : 
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'*If  the  deceased,  Eck  Wright,  could  have  been  seen 
as  an  obstruction  upon  the  north-bound  track  by  one 
on  the  lookout  ahead,  on  either  the  engineer's  or  fire- 
man 's  side  of  the  engine,  before  the  view  was  cut  oflf  by 
the  south-bound  train,  then  the  law  required  that  he 
be  seen  by  such  person  on  the  lookout,  and,  though 
the  south-bound  train  subsequently  cut  oflf  the  view  of 
said  Wright,  yet  it  was  the  duty  of  those  operating 
the  north-bound  train  to  reduce  speed  and  bring  the 
train  under  such  control  as  to  make  certain  that'  it 
could  be  stopped  after  said  Wright  could  again  be 
seen  and  before  striking  him/' 

The  trial  judge  responded  to  this  request  in  the  fol- 
lowing language : 

**I  instruct  you  that  this  is  the  law,  with  this  modi- 
fication, however,  that  if  the  deceased  again  appeared 
upon  the  track,  it  was  the  duty  of  the  agents  and  serv- 
ants of  the  defendant  on  the  engine  not  to  so  control 
the  train  as  to  be  certain  that  it  could  be  stopped  be- 
fore striking  Wright,  but  to  sound  the  alarm,  put  down 
the  brakes,  and  use  every  possible  means  to  stop  the 
train  and  to  prevent  the  accident." 

The  railway  company  assigned  this  Action  of  the  trial 
judge  as  error  in  the  Court  of  Civil  Appeals,  but  that 
court  failed  to  see  error  in  the  request  as  modified  by 
the  trial  judge. 

The  request,  with  the  grafted  modification,  must  at 
the  least  have  been  confusing  to  the  jury.  We  our- 
selves think  it  subject  to  the  construction  that  it  gave 
the  jury  to  understand  that,  while  it  was  not  the  duty 
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of  the  enginemei)  on  the  north-hound  train  to  so  con- 
trol the  train  as  to  be  certain  that  it  could  be  stopped 
before  striking  Wright,  yet  that  it  was  their  duty  to  so 
control  the  train  as  that  the  statutory  precautions 
could  be  obsei*ved  if  and  when  deceased,  Wright,  again 
appeared  in  the  view  of  the  enginemen  as  an  obstruc- 
tion upon  the  track  as  they  looked  immediately  ahead. 
Otherwise  it  seems  that  the  trial  judge  would  have  re- 
fused the  request  outright* 

Giving  the  charge  this  construction,  it  could  only  be 
held  to  be  correct  if  the  proposition  of  law  advanced 
by  appellee's  counsel  is  sound,  to  wit:  That  the  en- 
ginemen should,  as  by  way  of  legal  requirement,  have 
maintained  such  a  lookout  ahead  as  that  they  could 
have  discovered  Wright  as  an  obstruction  on  their  track 
at  or  near  the  head  of  the  curve,  in  order  to  prepara- 
tion for  tli«  observance  of  the  precaution,  even  if,  to  do 
so,  they  would  be  called  to  direct  the  line  o'f  vision 
away  from  the  track,  and  striking  distance  thereof, 
across  the  "bowstring''  of  the  curve. 

May  the  statute,  stringent  as  it  is,  be  given  any  such 
construction?  The  language  of  the  statute  (Code, 
Shannon,  sec.  1574)  in  respect  to  the  duty  imposed  is 
''always  upon  the  lookout  ahead;  and  when  any  per- 
son, animal  or  other  obstruction  appears  upon  the 
road,'^'  the  precautions  shall  be  observed.  The  phrase 
''lookout  ahead"  in  an  early  case  was  treated  as  equiv- 
alent to  "ahead  on  the  track"  {East  Tennessee,  etc., 
R.  Co.  V.  St.  John,  5  Sneed  [37  Tenn.]  525,  73  Am. 
Dec.  149),  and  to  mean  "the  direction  in  which  the  en- 
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gine  is  moving*'  {Patton  v.  Railway,  89  Tenn.  370,  15 
S.  W.,  919,  12  L.  R.  A.,  184).  The  burden  of  showing 
compliance  with  the  prescribed  precautions  arises  only 
when  the  object  appears  on  the  track  or  within  strik- 
ing distance.  Cincinnati,  etc.,  R.  Co.  v.  Brock,  132 
Tenn.,  477, 178  S.  W.,  1115. 

A  defense  interposed  by  a  railway  company,  in  a 
case  involving  an  injury  to  one  on  a  curve,  that  its  op- 
eratives on  the  engine  were  looking  out  across  the 
intervening  space  at  an  object  on  the  further  end  of  the 
curve,  would  not  be  yielded  to  by  the  couri;  as  an  ex- 
cuse for  their  failure  to  observe  an  obstruction  on  the 
track  appearing  ahead  of  and  near  to  the  engine. 

Only  one  case  has  been  called  .to  our  attention  that 
bears  on  the  point.  Central,  etc.,  Co.  v.  Vaugha/n,  93 
Ala.,  209j  9  South.,  468,  30  Am.  St.  Rep.,  50,  where  it 
was  held  that  the  engineer  on  a  moving  train  approach- 
ing a  distant  trestle  on  a  curve  in  a  cut  is  under  no 
eommon-law  duty  (there  being  no  statute  governing  the 
matter  in  Alabama)  to  withdraw  his  attention  from 
the  track  in  front  of  him  and  look  across  the  country 
to  see  whether  any  one  was  on  the  trestle  as  an  ob- 
struction, and  it  was  further  held  that  evidence  as  to 
the  fact  that  he  might  have  seen  such  person  on  the 
trestle  before  entering  the  curve  at  a  distance  of  400 
yards  was  not  relevant  or  admissible  on  the  question  of 
negligence  in  failing  to  keep  a  proper  lookout 

The  principle  may  be  sharply  exemplified  by  an  as- . 
sumed  case,  that  of  a  railroad,  such  as  that  of  the  plain- 
tiff in  error,  running  through  a  mountainous  section. 
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making  necessary  sharp  curves  through  deep  cuts  or 
tunnels.  It  cannot  be  maintained  that  the  enginemen 
are  required  to  look  to  the  further  end  of  such  a  curve, 
thereby  withdrawing  the  lookout  or  line  of  vision  from 
the  track  more  immediately  ahead  of  the  engine  thus 
assumed  to  be  in  or  approaching  the  cut  or  tunnel. 

The  above  charge  of  the  trial  judge  imposed  an  un- 
due burden  on  the  railway  company,  and  constitutes 
reversible  error. 

There  is,  furthermore,  no  duty  to  slacken  the  ordi- 
nary speed  of  a  train  approaching  a  curve  in  the  open 
country,  although  the  curve  be  in  whole  or  in  part  in 
a  cut,  as  a  precaution  against  injury  to  persons  walk- 
ing on  the  track,  but  not  seen  or  known  so  to  be.  Hof- 
fard  V.  lUinois  Cent.  R.  Co.,  138  Iowa,  543,  110  N.  W., 
446,  16  L.  R.  A.  (N.  S.),  797,  in  which  case  the  court 
said: 

"No  court  has  ever  gone  so  far  as  to  hold  that  it  is 
incumbent  on  a  railroad  company  to  slacken  the  ordi- 
nary speed  of  its  trains  upon  the  approach  to  every 
curve  in  the  track,  which  involves  also  a  cut,  as  a  pre- 
caution against  injury  to  persons  walking  or  working 
on  the  track.  The  reasons  why  such  should  not  be  the 
rule  are  obvious.  Present-day  conditions  demand  the 
maximum  of  speed  consistent  with  train  safety,  this 
not  only  as  in  the  interest  of  the  operating  company, 
but  as  related  to  the  interests  of  the  general  public. 
Under  a  rule  as  contended  for,  such  would  not  be  pos- 
sible of  attainment  in  this  country,  where  cuts  and 
curves  are  of  great  frequency. '* 

133  Tenn.  6 
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The  same  principle  is  applicable  to  the  situation  pre- 
sented on  a  double-tr&ck  railway  where  a  train  is  ap- 
proaching and  passing  the  one  on  which  is  the  look- 
out, and  which,  being  on  the  track  on  the  concave  side 
of  the  curve,  tends  t6  obstruct  the  forward  vision  of 
the  lookout  from  the  engine  on  the  track  on  the  convex 
side  of  the  curve.  There  is  no  duty  imposed  by  the 
law  on  the  operatives  of  the  company  to  slow  down 
the  speed  of  the  train  to  prevent  possible  injury  to 
some  one  who  may  be  walking  on  the  track  obscured 
from  vision  by  the  intervening  train.  Such  a  rule 
would  seriously  retard  the  business  of  transportation, 
and  the  only  reason  for  it  would  be  the  anticipation 
that  some  person  was  without  license  making  use  of  the 
track  not  designed  for  his  use. 

The  facts  of  this  case  demonstrate  thai  a  double- 
tracked  railway  line  is  a  far  more  perilous  place  for 
pedestrians  than  a  single-track  line.  These  tracks  are 
constructed  at  great  expense  in  order  to  make  trans- 
portation safer  and  speedier,  but  such  increase  of  peril 
is  an  incident  not  avoidable  by  the  railway  company. 

Owing  to  the  disposition  we  make  of  the  case,  we  do 
not  think  it  necessary  to  pass  on  another  assignment 
of  error  to  the  effect  that  the  verdict  is  excessive ;  but 
we  do  think  it  proper  to  say  that  on  a  retrial  of  the 
cause  it  should  be  borne  in  mind  that  the  increase  of 
peril  above  noted  should  be  deemed  to  augment  the 
negligence  of  deceased  if  he  stepped  from  one  of  such 
tracks  to  another  without  taking  care  for  his  own 

safety. 
Other  questions  are  disposed  of  orally. 
Reversed,  and  the  cause  remanded  for  a  new  trial. 
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City  of  Memphis  et  al.  v.  State  ex  rel.  Byals.* 
{KnoxvUle.    September  Term,  1915.) 

1.  CONSTITUTIONAL  LAW.     Construction. 

Under  Const  U.  S.,  Amend.  14,  prohibiting  the  denial  to  any 
person  of  the  equal  protection  of  the  law,  and  Const.  Tenn.,  art. 

.  1,  sec.  8,  prohibiting  the  imprisonment  or  execution  of  any 
person,  or  depriving  him  of  life,  liberty,  or  property,  except 
by  Judgment  of  his  peers  or  the  law  of  the  land,  and  article  11, 
sec.  8,  forbidding  class  legislation,  the  same  rules  will  be  ap- 
plied to  classifications  therein  as  to  the  classifications  made  in 
legislatiye  enactments,  so  that  the  basis  for  a  classification  must 
be  natural,  and  not  arbitrary  or  capricious,  and  must  rest  on 
some  substantial  difference;  but  the  classification  is  not  invalid 
merely  because  it  does  not  depend  on  scientific  or  marked  dif- 
ferences.    iP09tt  pf».  88-99.) 

Acts  cited  and  construed:     Acts  1916,  ch.  60. 

Cases  cited  and  approved:  State  ex  rel.  v.  Schlitz  Brewing  Co., 
104  Tenn.,  730;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.,  662. 

Cases  cited  and  distinguished:  Motlow  v.  State,  125  Tenn.,  547; 
Lindsley  v.  National  Carbonic  Gas  Co.,  220  U.  S.,  61. 

Constitution  cited  and  ccmstrued:     Art.  1,  sec.  8;  art.  11,  sec.  8. 

2.  CARRIERS.     Constitutional  law.     Class  legislation.     Regula- 
tion of  Jitneys.     Private  conveyances. 

Acts  1915,  ch.   60,  regulating  jitneys  as  common  carriers,  and 

prohibiting  their  operation,  except  upon  prescribed  conditions, 

does  not  make  an  arbitrary  classification  between  Jitneys  and 

privately  owned  automobiles,  since  the  uses  and  character  of 

,       operation  of  the  two  classes  are  distinct.     {Post,  pp.  99,  91.) 

3.  CONSTITUTIONAL    LAW.      Class    legislation.       Regulating 
Jitneys.     Street  cars. 

Acts  1915,  ch.  60,  regulating  Jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  prescribed  conditions, 


*As  to  regulation  of  Jitney  busses,  see  note  in  L.  R.  A.,  1915 
F.  840. 
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does  not  make  an  arbitrary  clasaiflcation  between  jitney  busses 
and  street  railway  cars,  since  the  jitney  runs  upon  no  track, 
and  is  less  substantial  and  more  dangerous  than  the  street  car, 
thus  presenting  essential  differences,  properly  the  subject  of 
classification.    (Post,  p.  91.) 

4.  CONSTITUTIONAL  LAW.     Class  legislation.     Regulation  of 
Jitneys.     Taxicabs. 

Acts  1915,  ch.  60,  regulating  jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  described  conditions, 
.  does  not  make  an  arbitrary  classification  between  jinteys  and 
taxicabs,  since  taxicabs  are  for  hire  at  a  fare  proportioned 
to  the  length  of  the  trips  of  the  several  passengers,  without 
regard  to  route,  while  the  jitney  carries  passengers  upon  a 
designated  route,  and  the  inyestments  in  the  two  classes  of 
machines  are  widely  different     {Post,  pp.  91-93.) 

Cases  cited  and  approved:  The  Taxicab  Cases,  82  Misc.  Rep., 
94;  Yellow  Taxicab  Co.  v.  Gaynor,  159  App.  Div.,  893;  Fifth 
Aye.  Coach  Co.  y.  New  York,  221  U.  S.,  467;  Provident  Institu- 
tion y.  Malone,  221  U.  S.,  660. 

Case  cited  and  distinguished:  St  John  y.  New  York,  201  U.  S., 
633. 

5.  CARRIERS.     Carriers  of  persons.     "Jitneys." 

A  "jitney"  is  a  self-propelled  vehicle,  other  than  a  street  car, 
traversing  the  public  streets  between  certain  definite  points  or 
termini,  and,  as  a  common  carrier,  conveying  passengers  at  a 
five-cent  or  some  small  fare,  between  such  termini  and  inter- 
mediate points,  and  so  held  out,  advertised,  or  announced. 
(Post,  pp.  93-95.) 

Case  cited  and  distinguished:  Ex  Parte  Cardinal  (Cal.),  150  Pac, 
348. 

6.  CONSTITUTIONAL     LAW.       Class     legislation.       Arbitrary 
classification. 

Under  the  provisions  of  the  constitution  prohibiting  class  legisla- 
tion, it  is  not  sufficient  to  invalidate  a  statute  merely  to  show 
points  of  similarity  in  the  thing  classified,  and  the  thing  ex- 
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eluded  from  the  elassiflcation;  but  it  must  be  shown  that  the 
classificatioii  is  unreasonable  and  impracticable.    iPost^  pp.  95-97.) 

Cases  cited  and  approved:  Mehlos  r.  Milwaukee,  156  Wis.,  591; 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.,  157;  People  y. 
Coolidge,  124  Mich.,  664;  Gibbs  t.  Talley,  133  CaL,  373. 

7.    MUNICIPAL  CORPORATIONS.     Streets.     Legisative  control. 

Jitneys. 
The  legislature,  being  endowed  with  police  power  to  regulate  the 
.use  of  streets  in  public  places,  may  prescribe  the  conditions 
with  which  Jitneys,  being  common  carriers,  must  comply  in 
order  to  operate.     iPost,  pp.  97,  98.) 

Cases  cited  and  approved:  Fifth  Ave.  Coach  Co.  v.  New  York, 
194  N.  Y.,  19;  State  v.  Howell  (Wash.),  147  Pac.,  1159;  Greene 
V.  City  of  San  Antonio  (Tex.  Civ.  App.),  178  S.  W.,  6;  Ex 
Parte  Dickey  (W.  Va.),  85  S.  B.,  781. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelly  County. — 
A.  B.  PiTTMAN,  Judge. 

C.  M.  Bbyan,  Leo  Goodman  and  Chas.  T.  Cates,  Jr., 
for  appellants. 

Cabuthers  Ewing,  for  appellee. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Ryals,  as  relator,  sued  out  a  writ  of  habeas  corpus 
to  effect  his  release  from  the  custody  of  the  chief  of 
police  of  the  city  of  Memphis ;  he  having  been  arrested 
for  a  violation  of  Acts  1915,  c.  60.    The  circuit  judge 
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released  the  relator,  holding  that  act  void,  because  vio- 
lative of  the  constitutional  provisions  that  inhibit  arbi- 
trary class  legislation.  Const.  Tenn.,  art.  1,  sec.  8, 
and  article  11,  sec.  8;  fourteenth  amendment  of  the 
Constitution  of  the  United  States. 

The  act  thus  attacked  was  evidently  passed  for  the 
regulation  of  a  class  of  motor  vehicles  recently  brought 
into  service  in  the  principal  cities  of  the  state,  com- 
monly known  as  ** jitneys.'^ 

By  section  1  of  the  act  it  is  provided  that  any  person, 
firm,  or  corporation  operating  for  hire  any  public  con- 
veyance propelled  by  steam,  gasoline,  or  other  power, 
' '  for  the  purpose  of  affording  a  means  of  street  trans- 
portation similar  to  that  ordinarily  afforded  by  street 
railways  (but  not  operated  upon  fixed  tracks)  by  indis- 
criminately accepting  and  discharging  such  persons  as 
may  offer  themselves  for  transportation,"  is  declared 
a  common  carrier,  and  the  business  of  all  such  car- 
riers is  declared  to  be  a  privilege. 

Section  2  of  the  act  makes  unlawful  the  use  and  oc- 
cupation of  any  street  or  alley  or  other  public  place  in 
any  incorporated  city  or  town  without  first  obtaining 
from  such  city  or  town  a  permit  or  license  by  ordinance 
giving  the  right  to  so  use  or  occupy  such  street,  alley  or 
other  public  place — the  permit  or  license  to  embody 
*^such  routes,  terms  and  conditions  as  such  city  or 
town  may  elect  to  impose :  Provided,  however,  that  no 
such  permit  or  license  shaU  be  granted  which  does  not 

require  the  execution  and  filing  of  a  bond,"  as  pro- 
vided bv  section  3. 
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Section  3  provides  that  before  such  common  carrier 
may  conduct  his  business  he  must  execute  a  bond,"with 
good  and  suflScient  surety  or  sureties,  in  no  case  to 
exceed  $5000  for  each  car  operated,  conditioned  that 
such  common  carrier  will  pay  any  dama^ge  that  may  be 
adjudged  finally  against  such  carrier  as  compensation 
for  loss  of  life  or  injury  to  person  or  property  inflicted 
by  such  carrier  or  caused  by  his  negligence. 

Section  4  makes  it  unlawful  for  such  common  carrier 
to  use  or  occupy  any  street  or  alley  or  other  public 
place  without  the  permit  or  license  aforesaid  or  with- 
out first  executing  and  filing  the  bond  as  required  by 
section  3. 

The  subsequent  sections  need  not  be  outlined,  since 
the  provision  requiring  the  execution  of  a  bond  is  the 
only  one  inveighed  against  by  relator,  charged  as  he 
was  with  the  operation  of  a  jitney  automobile  without 
having  executed  such  bond. 

The  circuit  judge,  after  calling  attention  in  his  opin- 
ion to  the  fact  that  the  act  does  not  limit  the  condition 
of  the  bond  to  a  protection  of  the  passengers  of  such 
a  common  carrier,  but  includes  the  payment  of  dam- 
ages by  reason  of  negligence  resulting  in  injury  to 
pedestrians  or  to  property  generally,  expressed  the 
view  that  the  provision  of  the  statute  might  be  upheld 
if  the  bond  required  had  to  do  only  with  the  protection 
of  passengers,  and  further  said : 

"This  act  imposes  upon  the  carrier  burdens  not  only 
in  his  diaracter  of  common  carrier,  but  also  burdens 
in  his  capacity  of  an  ordinary  user  of  the  streets.    Us- 
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ing  the  same  kind  of  vehicle,  with  the  same  motor 
powef ,  in  identically  the  same  manner  as  private  opera- 

■ 

tors  of  automobiles,  he  is  required  to  give  a  bond  to 
protect  other  users  of  the  streets  against  his  negli- 
gence. No  such  requirement  is  made  of  any  other 
person  using  similar  vehicles. ' ' 

The  act  was  therefore  held  invalid,  with  result  that 
the  city  has  appealed  to  this  court. 

Under  the  provisions  of  the  State  and  national  con- 
stitutions, above  referred  to,  the  same  rules  are  ap- 
plied as  to  the  validity  of  classifications  made  in  legis- 
lative enactments.  When  an  effort  is  thus  made  to 
distinguish  and  classify  as  between  citizens,  the  basis 
therefor  must  be  natural,  and  not  arbitrary  or  capri- 
cious. The  classification  must  rest  on  some  substantial 
difference  between  the  situation  of  the  class  created 
and  other  persons  to  whom  it  does  not  apply.  State 
ex  rel  v.  Schliiz  Breiving  Co.,  104  Tenn.,  730,  59  S.  W. 
1033,  78  Am.  St.  Rep.,  &41,  and  cases  cited. 

However,  classification  for  such  purposes  is  not  in- 
valid because  not  depending  on  scientific  or  marked 
differences  in  things  and  persons,  or  in  their  relations. 
It  suffices  if  it  is  practical,  and  it  is  hot  reviewable  un- 
less palpably  arbitrary.  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.,  562,  19  Sup.  Ct.,  281,  43  L.  Ed.,  552,  cited  with 
approval  in  State  ex  rel.  v.  Schlits  Brawing  Co.,  supra. 

^'When  the  classification  in  such  a  law  is  called  in 
question,  if  any  state  of  facts  reasonaibly  can  be  con- 
ceived that  would  sustain  it,  the  existence  of  that  state 
of  facts  at  the  time  the  law  was  enacted  must  be  as- 
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smned.  One  who  assails  the  classification  in  such  a  law 
must  cany  the  burden  of  showing  that  it  does  not  rest 
upon  any  reasonable  basis,  but  is  essentially  arbi- 
trary." Motlow  V.  State,  125  Tenn.,  547,  145  S.  W., 
177,  following  Lindsley  v.  National  Garbonie  Gas  Co., 
220  U.  S.,  61,  31  Sup.  Ct.  337,  55  L.  Ed.,  369,  Ann.  Gas., 
1912C,  160. 

Having  these  principles  in  mind  for  guidance,  we 
may  conceive  that,  from  the  experience  developed  by 
the  operation  of  jitney  automobiles  at  the  time  of  the 
enactment  of  the  regulatory  statute,  the  legislature 
deemed  the  provision  for  a  bond  to  be  necessary  be- 
cause it  realized  that  by  reason  of  the  small  fare 
charged  by  such  operators  the  tendency  would  be  for 
them  to  invest  in  cheap  or  secondhand  machines,  often- 
times fragile  in  character ;  that  frequently  the  vehicle 
would  not  be  owned  outright,  but  only  subject  to  a 
Uen  or  by  way  of  lease ;  that,  by  reason  of  the  limited 
size  and  carrying  capacity  of  the  conveyances,  an  in- 
creased congestion  of  the  streets  and  public  places 
would  follow,  as  well  as  an  overtaxing  of  the  capacity 
of  the  given  conveyance ;  that  they  would  have  no  fixed 
track  upon  which  to  run,  moving  at  will  over  the  en- 
tire street  surface,  and  in  their  crossing  over  and  stop- 
ping along  the  curb  between  crossings,  or  at  street 
crossings,  danger  to  persons  and  property  would  be 
augmented;  that,  by  reason  of  the  competition  of  the 
many  engaged  in  the  business,  frequent  contests  be- 
tween the  operators  for  points  of  vantage  in  the  streets 
would  follow;  that  there  was  a  tendency  fraught  with 
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danger  in  the  many  so  engaged  ^seeking  the  streets  of 
heaviest  travel  for  passengers,  thus  leading  to  conges- 
tion, as  well  as  in  hasty  efforts  made  to  head  oflE  and 
divert  those  waiting  on  the  curb  as  offerers  for  pas- 
sage on  street  railways;  that  the  desire  and  neces- 
sity to  collect  many  small  fares  wonld  tempt  operators 
to  indulge  in  swift  and  careless  running;  that  by  reason 
of  receiving  and  discharging  passengers  at  short,  un- 
scheduled intervals,  there  would  be  an  interruption  of 
traffic  and  an  endangering  of  other  vehicles  in  the 
streets;  that  by  reason  of  the  small  investment  re- 
quired many  who  are  financially  irresponsible  would 
embark  in  the  business ;  that  the  collection  of  damages 
from  the  operators  would  be  difficult,  and  in  many  in- 
stances impossible. 

We  come  now  to  the  test  of  the  law  made  by  the  cir- 
cuit judge,  and  which  led  him  to  denounce  the  classi- 
fication— the  inclusion  of  jitney  automobiles  and  the 
exclusion  of  automobiles  privately  owned  and  used.  We 
think  that  such  a  classification  is  easily  sustainable  by 
reason  of  the  applicability  of  many  of  the  considera- 
tions above  enumerated.  The  "^privately  owned  vehide 
ordinarily  has  but  a  single  destination,  at  which  it 
comes  to  rest.  Its  use  is  not  urged  to  or  towards  the 
limit  in  order  to  the  reaping  of  profits.  We  are  un- 
able to  see  merit  in  the  distinction  taken  by  the  cir- 
cuit judge,  when  he  intimated  the  opinion  that  a  classi- 
fication of  the  jitney  from  privately  used  automobiles 
might  be  sustained  only  so  far  as  indemnity  for  dam- 
ages done  to  passengers  was  concerned.    Most  of  the 
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dangers  that  surround  such  passengers  in  a  substantial 
sense  beset  also  the  users  of  the  street. 

Contrasting  the  jitney  with  street  railway  cars,  to 
ascertain  whether  there  be  arbitrary  classification :  The 
street  railway,  by  reason  of  its  having  tracks  at 
definite  places  assigned  it  by  municipal  authority,  on 
which  tracks  its  traffic  must  move,  is  less  lia:ble  to 
cause  injury;  and  the  substantial  nature  of  its  cars, 
and  particularly  the  fixity,  permanency,  and  great  cost 
of  its  roadbed,  give  an  anchored  indemnity  in  re- 
spect of  its  liability  for  negligence.  Other  marks  for 
differentiation,  appearing  in  the  above  outline  of  con- 
siderations imputable  to  the  legislative  mind,  need 
not  be  reiterated. 

Assuming  for  test  purposes  (without  meaning  to  de- 
cide or  to  intimate  a  decision)  that  taxicabs  are  com- 
mon carriers,  and  that  they  are  not  included  within 
the  terms  of  the  statute,  does  their  exclusion  operate 
to  make  the  classification  unreasonable  and  arbitrary  f 

The  word  ''taxicab"  is  one  of  recent  coinage,  to 
describe  a  motor-driven  convieyance  that  performs  a 
service  similar  to  the  cab  or  hackney  carriage,  held  for 
hire  at  designated  places  at  a  fare  proportioned  to 
the  length  of  the  trips  of  the  several  passengers,  who 
are  taken  to  be  carried  to  destinations  without  regard 
to  any  route  adopted  or  uniformly  conformed  to  by 
the  operator.  The  jitney  holds  itself  out  to  accom- 
modate persons  who  purpose  traveling  along  a  distinct 
route  chosen  by  the  operator.  Operators  of  taxicabs 
have  not  the  temptation  or  necessity,  we  may  assume. 
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of  choosing  the  most  traveled  streets,  since  those  less 
traveled  afford  them  better  opportunities  to  serve  the 
object  their  owners  have  in  view.  It  may  be  that  a 
larger  investment  is  ordinarly  required  to  enter  the 
taxicab  business  than  the  other,  and  that  the  convey- 
ances would  be  less  in  number  on  this  account,  as  well 
as  because  of  the  greater  fare  charged,  not  to  men- 
tion other  differences  to  be  drawn  from  the  above  sum- 
mary. In  New  York  an  ordinance  regulating  the  con- 
duct of  the  business  of  public  hackmen  has  been  held 
not  to  be  discriminatory,  because  it  applied  only  to 
those  engaged  in  transporting  passengers  for  hire 
who  solicit  business  on  the  streets,  or  because  taxim- 
eters are  required  to  be  attached  to  motor-driven 
vehicles  only.  The  Taodcab  Cases,  82  Misc.  Rep.,  94, 
143  N.  Y.  Supp.,  279,  affirmed  under  style  Yellow  Taxi- 
cab  Co.  V.  Gaynor,  159  App.  Div.,  893, 144  N.  Y.  Supp., 
299. 

The  supreme  court  of  the  United  States  has  held  that 
the  inclusion  of  producing,  and  the  exclusion  of  non- 
producing,  venders  of  milk  in  legislation  was  valid, 
the  court  saying: 

*'A  picture  is  exhibited  of  producing  and  non-pro- 
ducing venders  (of  milk)  selling  milk  side  by  side; 
the  latter,  it  may  be,  a  purchaser  from  the  former; 
the  act  of  one  permitted,  the  act  of  the  other  prohibited 
or  penalized.  If  we  could  look  no  farther  than  the 
mere  act  of  selling,  the  injustice  of  the  law  might  be 
demonstrated ;  but  something  more  must  be  considered. 
Not  only  the  final  purpose  of  the  law  must  be  consid- 
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ered,  but  the  means  of  its  administration — ^the  ways 
it  may  be  defeated.  Legislation,  to  be  practical  and 
efficient,  mnst  regard  this  special  purpose  as  well 
as  the  ultimate  purpose/'  St.  John  v.  New  York,  201 
U.  S.,  633,  26  Sup.  Ct.,  554,  50  L.  Ed.,  896,  5  Ann.  Cas., 
909,  affirming  178  N.  Y.  617,  70  N.  E.,  1104. 

The  same  court  upheld  a  classification  of  vehicles 
(in  respect  of  their  respective  owners'  rights  to  use 
the  streets)  by  which  advertising  wagons  or  busses 
were  excluded,  while  ordinary  business  wagons,  when 
engaged  in  the  usual  business  of  the  owner,  and  not 
used  merely  or  mainly  for  advertising,  were  permitted 
to  use  the  streets  while  eKhibiting  business  notices. 
Fifth  Ave.  Coach  Co.  v.  New  York,  221  U.  S.,  467,  31 
Sup.  Ct.,  709,  55  L.  Ed.,  816,  affirming  194  N.  Y.  19, 
86  N.  E.,  824,  21  L.  R.  A.  (N.  S.),  744,  16  Ann.  Cas., 
695.  See,  also.  Provident  Institution  v.  Malone,  221 
U.  S.,  660,  31  Sup.  Ct.,  661,  55  L.  Ed.,  899,  34  L.  R. 
A.  (N.  S.),  1129. 

The  word  '* jitney"  we  think  may  be  defined  to  be  a 
self-propelled  vehicle,  other  than  a  street  car,  travers- 
ing the  public  streets  between  certain  definite  points 
or  termini,  and  as  a  common  carrier  conveying  pas- 
sengers at  a  five-cent  or  some  small  fare,  between  such 
termini  and  intermediate  points,  and  so  held  out,  ad- 
vertised, or  announced. 

In  the  case  of  Ex  parte  Cardinal  (Cal.),  150  Pac., 
348,  where  was  involved  an  ordinance  substantially  so 
defining  a  jitney,  and  requiring  the  owner,  before  oper- 
ating such  machine,  to  obtain  a  permit,  and  to  give  a 
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bond  or  provide  a  policy  of  insurance  to  protect  those 
injured,  the  court  upheld  the  ordinance  as  not  creating 
an  arbitrary  class,  and  said: 

'^It  is  manifest  that  as  to  automobiles  there  may  be 
circumstances  existing,  by  reason  of  the  manner  and 
character  of  their  use  on  the  streets,  that  will  war- 
rant, in  the  interest  of  the  safety  of  the  public,  special 
regulations  as  to  those  used  for  a  particular  purpose 
and  in  a  particular  way.  .  .  .  We  entertain  no 
doubt  whatever  as  to  the  power  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco  to  make 
special  regulations  relating  to  the  use  on  the  streets  of 
such  vehicles  as  are  descrilfed  in  section  1  of  the  ordi- 
nance, and  therein  termed  jitney  busses.  It  is  argued 
that  the  charge  of  ten  cents  or  less  for  passage  is  no 
proper  criterion  by  which  to  classify  for  such  a  pur- 
pose as  that  of  this  ordinance.  It  may  well  be,  how- 
ever, that  the  special  danger  to  the  public  sought  to  be 
guarded  against  is  confined  to  just  the  class  of  vehicles 
described,  viz.,  automobiles  used  on  the  public  streets 
for  the  carriage  of  passengers  at  a  very  small  charge. 
.  .  .  It  is  the  *low  fare'  automobile  for  the  car- 
riage of  passengers  on  the  streets  of  San  Francisco 
that  the  ordinance  is  designed  to  regulate.  The  real 
question  in  this  connection  is  whether  there  is  suffident 
disinction  between  the  operation  on  the  public  streets 
of  these  Mow  charge'  automobiles  for  the  carriage  of 
passengers  and  the  operation  of  self-propelled  motor 
cars  on  which  a  much  higher  charge  is  made,  to  war- 
rant the  imposition  of  the  special  regulations  made  by 
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this  ordinance.  It  is  a  matter  of  common  knowledge  on 
the  part  of  those  familiar  with  conditions  in  our  large 
cities  that  the  comparatively  recent  introduction  of  this 
class  of  vehicle,  commonly  known  as  the  *  jitney,'  for 
the  carriage  of  passengers  on  the  public  streets,  for 
a  diarge  closely  approximating  that  made  on  street 
cars,  in  view  of  the  almost  phenomenal  growth  of  the 
institution,  has  made  clearly  apparent  the  necessity  of 
some  special  regulations  in  order  to  reasonably  pro- 
vide for  the  comfort  and  safety  of  the  public.  It  may 
well  be  that  the  board  of  supervisors  concluded  that,  in 
view  of  the  number  of  this  class  of  public  conveyances 
that  were  operated  upon  the"  public  streets,  especially 
upon  the  principal  streets  already  occupied  almost  to 
overflowing  during  the  hours  of  heaviest  traffic  by 
street  cars  and  other  vehicles,  as  well  as  by  pedestrians 
at  street  crossings,  the  speed  at  which  they  would  nat- 
urally be  operated  in  order  to  make  them  pay  on  such 
a  low  rate  of  fare,  and  the  probable  lack  of  substantial 
financial  responsibility  on  the  part  of  very  many  un- 
dertaking to  operate  such  vehicles,  special  regulations 
as  to  condition  of  car  ...  as  well  as  security  to 
protect  against  improper  or  negligent  operation,  were 

m 

essential  to  the  public  safety.  We  certainly  cannot  say 
that  the  legislative  body  was  not  justified  in  so  deter- 
mining. ' ' 

Counsel  for  the  appellee  relator  treats  his  case 
against  the  act  as  made  out  if  he  be  able  to  present 
some  points  of  similarity  in  the  jitney  and  the  taxicab 
or  privately  operated  automobile.    But  mathematical 
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or  logical  exactness,  in  every  aspect,  in  a  division  for 
classification  is  not  always  possible,  and  it  is  not  re- 
quired in  order  to  validity.  ''The  best  that  can  be 
done  is  to  keep  within  the  clearly  reasonable  ^nd  prac- 
ticable. That  is  accomplished  where  there  are  such 
general  characteristics  of  the  members  of  the  class  as 
to  reasonably  call  for  special  legislative  treatment. 
That  may  be  true,  generally,  and  yet  some  such  char- 
acteristics sometimes  may  be  found  to  exist  outside  the 
boundaries  of  tlie  class/'  Mehlos  v.  Milwaukee,  156 
Wis.,  591,  146  N.  W.,  882,  51  L.  R.  A.  (N.  S.),  1009, 
Ann.  Cas.,  1915C,  1102;  Central  Ltimher  Co.  v.  South 
Dakota,  226  U.  S.,  157,  33  Sup.  Ct.,  66,  57  L.  Ed.,  164; 
Motlow  V.  State,  supra;  6  R.  C.  L.,  p.  360,  sec.  373. 

We  therefore  hold  that  the  segregation  of  the  jitney 
automobile  for  regulation  in  the  matter  of  the  execu- 
tion  of  an  indemnity  bond  by  its  owner  is  not  vicious 
or  unreasonable  class  legislation. 

Counsel  for  appellee  commends  to  our  consideration 
People  V.  CooUdge,  124  Mich.,  664,  83  N.  W.,  594,  50 
L.  R.  A.,  493,  83  Am.  St.  Rep.,  352,  and  Gihhs  v.  TcMy, 
133  Cal.,  373,  65  Pac,  970,  60  L.  R.  A.,  815.  In  the 
first  of  these  cases  it  was  held  that  an  act,  requiring 
all  merchants  who  sell  farm  produce  on  a  commission 
to  execute  a  bond  of  $5,000  to  faithfully  perform  their 
contracts,  was  unwarranted  class  legislation,  and  that 
the  act  could  find  no  support  in  the  police  power,  since 
there  was  nothing  in  the  business  hostile  to  the  com- 
fort, health,  morals,  or  even  convenience  of  a  com- 
munity.   The  second  case  involved  an  effort  on  the  part 
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of  the  legislature  to  require  the  owner  of  property, 
who  contracts  for  the  placing  of  a  building  thereon,  to 
furnish  a  bond  for  the  benefit  of  laborers  and  material- 
men on  terms  that  would  make  him  liable  for  twenty- 
five  per  cent,  above  the  contract  price.  The  court  held 
that  the  act  there  in  question  was  not  justifiable  by  the 
police  power,  and  was  violative  of  constitutional  provi- 
sions pointed  out. 

We  fail  to  see  the  pertinency  of  these  cases  to  the 
one  at  bar,  which  involves  the  right  to  regulate  a  com- 
mon or  public  carrier  in  respect  of  the  use  of  public 
streets. 

It  is  too  clear  for  extended  discussion  that  it  was 
competent  for  the  legislature  under  the  police  power 
to  regulate  the  use  of  the  streets  and  public  places  by 
jitney  operators,  who,  as  common  carriers,  have  no 
vested  right  to  use  the  ^same  without  complying  with 
a  requirement  as  to  obtaining  a  permit  or  license.  The 
right  to  make  such  use  is  a  franchise,  to  be  withheld  or 
granted  as  the  legislature  may  see  fit.  Dill.  Mun.  Corp., 
sees.  1210,  1229;  Fifth  Ave.  Coach  Co.  v.  New  York, 
194  N.  Y.  19,  86  N.  E.,.824,  21  L.  R.  A.  (N.  S.),  744,  16 
Ann.  Cas.,  695.  Further,  the  use  or  license  may  be  con- 
ditioned on  the  execution  of  a  bond  for  the  indemnifica- 
tion of  those  injured.  So  held  in  respect  of  motor- 
propelled  vehicles  in  the  recent  cases  of  State  v.  Howell 
(Wash.),  147  Pac.  1159,  Greene  v.  City  of  San  Antonio 
(Tex.  Civ.  App.),  178  S.  W.  6,  Ex  parte  Dickey  (W. 
Va.),  85  S.  E.,  781,  and  Ex  parte  Cardinal,  supra. 

138  Tenn.  7, 
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AVe  are  of  opinion  that  the  statute  is  not  subject  to 
the  objections  urged  by  the  appellee,  and  that  there- 
fore the  lower  court  erred  in  its  disposition  of  the  case. 
Reversed  and  remanded;  all  costs  to  be  paid  by  the 
relator. 
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MEMPHIS  ST.  RY.  CO.  v.  RAPID  TRANSIT  CO., 

et  tH. 

{Knoxville.    September  Term,  1915.) 

L  CONSTITUTIONAL  LAW.  Constitutional  questions.  Neces- 
sity of  decision. 
The  supreme  court  on  appeal  has  juriBdictiou  and  will  determine 
the  constitutionality  of  a  law,  although  the  cause  can  be  decided 
upon  other  grounds,  where  the  constitutional  question  is  made  in 
good  faith  and  relied  on  in  the  case,  since  hy  Acts  of  1907,  ch.  82, 
establishing  and  defining  the  powers  of  the  court  of  civil  appeals. 
Jurisdiction  of  that  court  is  defeated  by  the  presence  of  a  constitu- 
ticmal  question.     (Post,  pp.  104-107.) 

Acts  cited  and  construed:    Acts  1907,  ch.  82;  Acts  1915,  ch.  60. 

Case  cited  and  approved:    Campbell  Co.  v.  Wright,  127  Tenn.,  1. 

2.    LICENSES.     Carriers.     Jitneys. 

Under  Acts  1915,  ch.  60,  making  jitneys  common  carriers,  and  re- 
quiring them,  under  ordinances  of  the  cities  or  towns,  to  file 
bonds  and  perform  the  conditions  of  the  statute  and  ordinances, 
a  jitney  company  is  altogether  without  right  to  do  business  on 
the  streets  of  a  city,  where  the  city  has  passed  no  ordinance 
pursuant  to  the  act,  and  the  company  has  failed  to  procure  any 
license  or  execute  any  bond  under  the  act.    (Post,  pp.  107,  108.) 

Case  dted  and  approved:  City  of  Memphis  et  aL  v.  State  ex  rel. 
R^als,  133  Temt,  83. 

S.  INJUNCTION.  Right  to  Invoke.  Exclusive  franchise. 
Where  the  plaintiff  street  railway  company  has  a  franchise  from 
the  city,  its  franchise  is  a  property  right,  under  which  it  can 
restrain  any  person  from  becoming  a  common  carrier  of  paB- 
sengers  in  competiticm  with  it  without  legislative  or  municipal 
authority,  and  for  that  purpose  its  franchise  Is  exclusive  against 
all  persons  upon  whom  similar  rights  have  not  been  conferred. 
iPoit,  pp.  108-114.) 
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Cases  cited  and  approved:  Raritan  ft  Delaware  Bay  R.  R.  Co.  v. 
Delaware  ft  Raritan  Canal  Co.,  18  N.  J.  Eq.,  646;  Penn.  R.  R. 
Co.  V.  Nat.  R.  R.  Co.,  23  N.  J.  Bq.,  441;  Jersey  City  Gas  Co.^  v. 
Dwight,  29  N.  J.  Eq.,  242;  EHizabethtown  Gas  Co.  v.  Green,  46 
N.  J.  Eq.,  118;  Patterson  v.  WoUmann,  5  N.  D.,  608;  Green  v. 
Ivey,  45  Fla.,  338;  Tugwell  v.  Ferry  Co.,  74  Tex.,  480;  Bartles- 
ville  Elec.  L.  ft  Power  Co.  t.  Bartlesvllle  I.  R.  Co.,  29  L.  R.  A. 
(N.  S.),  77. 

4.  INJUNCTION.     Right  to  remedy.     Doubtful  case. 

An  injunction  will  not  be  awarded  to  protect  an  alleged  right, 
except  upon  a  clear  case.     (Postf  pp.  114,  115.) 

Cases  cited  and  approved:  Geneva-Seneca  Electric  Co.  v.  Economic 
Power  ft  Const.  Co.,  136  App.  Div.,  219;  Coffeyville  Min.  ft  Gas 
Co.  V.  Citizens'  Natural  Gas  ft  Min.  Co.,  55  Kan.,  173;  Market 
St.  Ry.  Co.  V.  Pen.  Ry.  Co.,  51  Cal.,  583. 

5.  INJUNCTION.     Right  to  remedy.     Grounds. 

Where,  under  an  act  of  the  legislature,  municipalities  are  author- 
ized to  regulate  by  ordinance,  subject  to  the  statute,  the  opera- 
tion of  jitney  busses  as  common  carriers,  and  the  city  counsel 
fails  to  regulate,  a  street  railway  company  can  have  the  opera- 
tion of  Jitney^  enjoined,  since  the  city  council  might  fail  to  act 
at  all  under  the  statute,  and  thus  the  rights  of  the  company  be 
unlawfully  invaded.     {Post,  pp.  115,  116.) 

Case  cited  and  approved:    Levisay  v.  Delp,  68  Tenn.,  415. 

Code  cited  and  construed:     Sees.  1697,  1703  (S.). 

I 

6.  MUNICIPAL   CORPORATIONS.      Unauthorized   operation   of 
Jitneys.     Nuisance.     Injunction. 

Where  statute  authorizes  the  regulation  of  Jitneys,  and  prohibits 
their  operation,  except  upon  conditions  named,  and  those  condi- 
tions are  not-  fulfilled,  but  many  jitneys  are  operated  with 
consequent  danger  to  persons  and  property,  they  constitute  a 
nuisance,  and  may  be  enjoined  on  the  bill  of  a  private  individual 
who  can  show  special  damage  to  himself.     (Post,  pp.  116-118.) 

Cases  cited  and  approved:  Weakley  v.  Page,  102  Tenn.,  179; 
Richi  V.  Chattanooga  Brewing  Co.,  IQS  Tenn.,  651;  Weidner  v. 
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Friedman,  126  Tenn.,  677;  Sloss-ShefReld  Steel  Co.  v.  Johnson, 
147  Ala.,  384. 

7.    MUNICIPAL     CORPORATIONS.        Obstruction     of     streets. 
Right  to  remedy. 

Relief  by  an  injunction  against  a  nuisance  by  which  the  highway 
is  obstructed  need  not  be  sought  by  an  abutting  owner,  but  may 
^    be  had  by  any  indiyidual  who  can  show  special  damage  to  him* 
self.     (Post,  pp.  118-120.) 

Cases  cited  and  approved:  Eldert  y.  Long  Island  Elec.  R.  Co., 
28  App.  Div.,  451;  People's  Gas  Co.  v.  Tyner,-131  Ind.,  277; 
Keystone  Bridge  Co.  y.  Summers,  13  W.  Va.,  476. 

Case  cited  and  distinguished:    Draper  y.  Mackay,  35  Ark.,  497. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
— F.  H.  Heiskeli^,  Chancellor. 

Chakles  T.  Cates,  Jr.,  and  Wright,  Miles,  Wabino 
&  Walker,  for  appellant. 

Caruthers  Ewing,  for  appellees. 

Mr.  Justice  Green  delivered    the    opinion    of   the 
Court. 

This  bill  was  filed  by  the  Memphis  Street  Railway 
Company  to  enjoin  the  Rapid  Transit  Company  and 
other  defendants  from  operating  jitneys  on  the  streets 
of  Memphis  in   competition  with  the  complainant's 
street  cars.     A  demurrer  was  interposed  by  defend- 
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ants,  and  sustained  by  the  chancellor,  and  the  com- 
plainant has  appealed  to  this  court. 

Complainant  alleged  that  it  was  organized  under  the 
laws  of  Tennessee,  and  had  a  franchise  from  the  city 
of  Memphis  to  operate  a  street  railway  system  in  that 
city;  that  it  had  expended  in  excess  of  $10,000,000  in 
constructing  and  equipping  its  street  railway  lines; 
that  it  operated  about  one  hundred  and  twenty-nine 
miles  of  track,  extending  over  all  parts  of  the  city ;  and 
that  it  had  complied  with  all  the  laws  of  Tennessee  and 
all  the  terms  of  its  franchise  from  the  city  of  Mem- 
phis. 

'  The  bill  further  averred  that  the  defendants  were 
engaged  in  operating  jitneys  or  jitney  busses  upon  the 
streets  of  Memphis  in  competition  with  the  complain- 
ant, and  that  defendants  were  conducting  this  business 
.without  having  made  any  attempt  to  comply  with  the 
statute  of  Tennessee  regulating  said  business;  that 
said  defendants  were  operating  their  automobiles  on 
the*  same  streets  upon  which  complainant  ran  its  cars ; 
that  the  jitneys  were  running  at  high  rates  of  speed, 
cutting  in  front  of  complainant's  cars,  and  racing  by 
the  cars  in  their  efforts  to  reach  the  stopping  places 
first,  in  order  to  pick  up  passengers ;  that  they  frequent- 
ly ran  in  front  of  complainant's  cars,  thus  forcing 
the  cars  to  be  stopped  in  order  to  prevent  accident; 
that  they  often  ran  dangerously  close  to  and  by  com- 
plainant's cars  while  the  cars  were  standing  for  the 
purpose  of  taking  off  and  discharging  passengers, 
thereby  causing  many  very  serious  accidents  and  even 


•  I 
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deaths.  It  was  said  that  such  operation  of  the  said 
jitneys  was  hindering  and  impeding  complainant  from 
giving  first-class  service;  that  such  illegal  and  unau- 
thorized competition  was  depriving  complainant  of  a 
large  amount  of  revenue,  by  unlawfully  diverting  from 
it  intended  passengers  upon  its  cars.  The  bill  contains 
other  charges  upon  which  it  is  not  necessary  to  dwell. 
The  general  assembly  of  Tennessee,  jn  1915,  by 
chapter  60,  Acts  of  that  year,  undertook  to  regulate 
the  jitney  business  in  the  cities  and  towns  of  this  State. 
This  act  declared  those  operating  such  vehicles  to  be 
common  carriers,  and  provided  that  the  operation  of 
these  conveyances  should  be  unlawful  in  the  incor- 
porated cities  or  towns  of  this  State  without  first  ob- 
taining a  permit  or  license  under  ordinance  from  said 
city  or  town,  and  it  was  further  provided  that  no  such 
license  should  be  issued  unless  the  owner  or  operator 
filed  with  the  clerk  of  the  county  court  in  the  county 
in  which  the  business  was  proposed  to  be  done,  a 
bond  of  not  less  than  $5,000  to  cover  loss  of  life  or  in- 
jury to  person  or  property  inflicted  by  such  carrier 
or  caused  by  his  negligence.  It  was  further  enacted 
that  said  license  should  embody  such  routes,  terms,  and 
conditions  as  the  city  or  town  might  elect  to  impose, 
provided  that  no  such  permit  or  license  should  be 
granted  which  did  not  require  the  execution  and  filing 
of  the  bond  mentioned  above.  Said  act  is  set  oiit  in 
the  margin  of  this  opinion.^ 

^An  act  to  defllie  as  common  carriers  within  this  State,  persons, 
firms  and  corporations  operating  certain  self-propelling  public 
oonveyances  and  affording  means  of  street  transportation  similar 
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The  demurrer  of  defendants  challenges  the  constitu- 
tionality of  the  act  referred  to  and  relied  on  by  com- 
plainant. It  does  not  distinctly  appear  whether  the 
chancellor  passed  on  the  constitutionality  of  the  statute 
or  based  his  decision  on  other  grounds  of  the  demurrer. 
It  is  said  by  counsel  for  defendants  that  the  result  be- 
low was  reached  without  consideration  of  the  validity 
of  the  act  in  question,  and  it  is  urged  that  the  case 
can  be  determined  in  this  court  without  reference  to 
the  said  act.  Defendants  therefore  insist  that  this 
court  is  without  jurisdiction,  and  the  case  is  properly 
one  for  the  court  of  civil  appeals;  that  no  constitu- 
tional question  is  involved. 

We  are  referred  to  cases  in  which  it  is  said  that  the 
constitutionality  of  a  statute  will  not  be  considered  or 


to  that  ordinarily  afforded  by  street  railways  but  not  operated 
upon  fixed  tracks,  to  declare  the  business  of  all  such  common 
carriers  a  privilege  and  to  forbid  and  declare  a  misdemeanor 
their  operation  upon  streets,  alleys,  public  places  of  incorporated 
cities  or  towns  without  obtaining  permits  or  licenses  from  such 
cities  or  towns  and  giving  bond  to  indemnify  against  loss  of 
life  and  damage  to  person  and  property;  and  to  authorize  in- 
corporated cities  and  towns  of  this  State  to  grant  permits  and 
licenses  to  such  carriers  to  operate  over  streets,  alleys  and 
public  places  and  to  fix  routes,  terms  and  conditions  of  such 
operation,  and  to  limit  such  operation  in  the  Interest  of  public 
convenience  and  safety,  and  to  impose  a  tax  fOr  the  exercise 
of  the  privilege  herein  granted. 

Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tennessee,  that  any  person,  firm  or  corporation  operating  for 
hire  any  public  conveyance  propelled  by  steam,  compressed  air,  gaso- 
line, naphtha,  electricity  or  other  motive  power  for  the  purpose  of 
affording  a  means  of  street  transportation  similar  to  that  ordinarily 
afforded  by  street  railways  (but  not  operated  upon  fixed  tracks) 
by  indiscriminately  accepting  and  discharging  such  persons  as 
may  offer  themselves  for  transportation  along  the  way  and  course 
of  operation,  be  and  the  same  is  hereby  declared  and  defined  to 
be  a  common  carrier,  and  the  business  of  all  such  common  carriers 
is  hereby  declared  to  be  a  privilege. 

Section  2.  Be  it  further  enacted,  that  it  shall  be  unlawful  for 
any  common  carrier  as  defined  in  section  1  ot-this  act,  to  use  or 
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adjudged  if  the  case  can  be  otherwise  decided.  We  do 
not  think,  however,  such  a  rule  should  control  here. 
We  have  formerly  said  that,  when  any  question  involv- 
ing the  constitutionality  of  an  act  of  the  legislature  is 
bona  fide  made  and  relied  on  in  a  case,  this  court  should 
take  appellate  jurisdiction  of  such  a  case  under  chapter 
32,  of  the  Acts  of  1907.  Campbell  County  v.  Wright, 
127  Tenn.,  1,  151  S.  W-,  411. 

The  chief  contention  of  complainant  in  this  case  is 
that  defendants  are  outlaws  on  the  streets  of  Memphis, 
with  no  right  to  pursue  their  business,  by  reason  of  the 
fact  that  the  city  has  passed  no  ordinance  giving  them 
permission  to  operate,  and  because  they  have  made  no 
bonds,  according  to  the  provisions  of  chapter  60,  Acts 


occupy  any  street,  alley  or  other  public  place  in  any  incorporated 
city  or  town  of  this  State  without  first  obtaining  from  such  city 
or  town  a  permit  or  license  by  ordinance  giving  the  right  to  so 
use  or  occupy  such  street,  alley  or  other  public  place,  such  permit 
or  license  to  embody  such  routes,  terms  and  conditions  as  such  city 
or  town  may  elect  to  impose:  Provided  however,  that  no  such 
permit  or  license  shall  be  granted  which  does  not  require  the  execu- 
tion and  filing  of  a  bond  as  provided  for  in  section  3  of  this  act. 

Section  3.  Be  it  further  enacted,  that  any  such  common  carrier, 
before  operating  any  public  conveyance  as  aforesaid,  in  addition  to 
obtaining  a  permit  or  license  as  aforesaid,  shall  execute  to  the 
State  of  Tennessee  and  file  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  business  is  to  be  carried  on,  and  renew  or 
increase  from  time  to  time  as  may  be  required  by  such  city  or 
town,  a  bond  with  good  and  sufficient  surety  or  sureties,  to  be  ap- 
proved by  the  mayor  of  such  incorporated  city  or  town,  in  such  sum 
as  such  city  or  town  may  reasonably  demand  (in  no  case,  however, 
in  a  sum  less  tiian  five  thousand  dollars  for  each  car  operated), 
conditioned  that  such  common  carrier  will  pay  any  damage  that  may 
be  adjudged  finally  against  such  carrier  as  compensation  for  loss  of 
life  or  injury  to  person  or  property  inflicted  by  such  carrier  or 
caused  by  his  negligence. 

Section  4.  Be^  it  further  enacted,  that  any  common  carrier  as 
defined  in  section  1,  of  this  act  which  shall  use  or  occupy  any  street, 
alley  or  other  public  place  in  any  incorporated  city  or  town  of  this 
State  without  first  obtaining  a  permit  or  license  to  so  use  and 
occupy  such  street,  alley  or  other  public  place,  or  shall  operate  any 
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of  1915.  Defendants,  as  we  have  said,  challenge  the 
constitutionality  of  this  act.  We  think,  therefore,  the 
constitutional  question  in  this  case  is  bona  fide,  and 
that  constitutional  rights  are  relied  on. 

Although  we  appreciate  the  delicacy  of  passing  on 
the  validity  of  an  act  of  the  legislature,  such  a  duty 
is  often  imposed  upon  us,  and  we  must  not  dodge  our 
jurisdiction.  Where  an  act  of  the  legislature  under- 
takes to  regulate  a  particular  subject,  and  the  applica- 
tion of  such  an  act  is  invoked  by  one  party  in  a  suit 
involving  that  subject,  and  the  validity  of  the  act  is 
questioned  by  the  other  party,  we  think  it  proper  that 
the  statute  should  be  tested.  Statutes  are  enacted  to 
make  the  law  plain  and  rights  distinct.  They  are  in- 
tended to  be  administered,  and  it  is  not  incumbent  upon 


such  conveyance  without  first  executing  and  filing  hond  as  required 
by  section  3  of  this  act  shall  be  guilty  of  a  misdemeanor  and  shall 
upon  conviction  be  fined  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense,  and  each  day  upon  which  such 
common  carrier  shall  so  unlawfully  use  or  occupy  any  street,  alley 
or  other  public  place  in  any  incorporated  city  or  town  of  this  State, 
shall  constitute  a  separate  offense. 

Section  5.  Be  it  further  enacted,  that  all  incorporated  cities  and 
towns  of  this  State  be  and  they  are  hereby  authorized  and  em- 
powered to  grant  permits  or  licenses  to  such  common  carriers  to 
operate  over  the  streets,  alleys  and  public  places  of  such  cities  and 
towns,  and  to  fix  in  such  licenses  and  permits  the  routes,  terms 
and  conditions  upon  which  such  common  carriers  may  operate,  sub- 
ject to  the  limitations  contained  in  section  2  of  this  act:  Provided 
that  no  license  or  permit  shall  be  granted  to  any  such  common 
carrier  without  the  execution  and  filing  of  bond  as  required  by 
section  3  of  this  act  being  required. 

And  all  such  incorporated  cities  and  towns  are  hereby  authorized 
and  empowered  to  impose  upon  all  such  common  carriers  a  tax  for 
the  exercise  of  the  privilege  herein  granted. 

Section  6.  Be  it  further  enacted,  that  if  any  section  or  part  of 
this  act  be  for  any  reason  held  unconstitutional  or  invalid,  such 
holding  shall  not  affect  the  validity  or  the  remaining  portions  of 
this  act,  but  such  remaining  portions  shall  be  and  remain  valid. 

Section  7.  Be  it  further  enacted,  that  this  act  take  effect  from 
and  after  its  passage,  the  public  welfare  requiring  it. 
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the  courts  to  enter  upon  a  difficult  and  doubtful  in- 
vestigation of  the  rights  of  the  parties  under  the  com- 
mon law — such  rights  being  defined  by  a  statute — 
merely  to  avoid  passing  on  the  constitutionality  of  such 
a  statute. 

So  we  think  that  there  is  a  constitutional  question 
in  this  case  properly  made,  and  that  this  court  has 
appellate  jurisdiction. 

Chapter  60,  Acts  of  1915,  has  been  considered,  and  the 
act  adjudged  valid  and  constitutional,  in  the  case  of 
City  of  Memphis  et  al.  v.  State  of  Tewnessee  ex  rel. 
8.  B.  Ryals,  l79  S.  W.,  631,  opinion  in  which  has  just 
been  filed  by  Mr.  Justice  Williams.  It  is  not,  therefore, 
necessary  to  further  discuss  this  question  in  this  opin- 
ion. 

The  act  being  valid,  there  is  little  trouble  as  to  its 
proper  construction.  We  have  heretofore  intimated 
our  conception  of  its  meaning.  Under  it,  no  jitney  may 
be  operated  in  any  city  or  town  of  the  State  of  Tennes- 
see, except  under  a  license  or  permit  from  said  city  or 
town,  issuing  under  an  ordinance  passed  in  conform- 
ity with  the  said  statute,  nor  shall  such  permit  or 
license  be  issued  until  the  statutory  bond  has  been  exe- 
cuted and  filed  with  the  county  court  clerk.  In  other 
words,  jitneys  have  no  right  to  operate  on  the  streets 
of  any  incorporated  city  or  town  in  Tennessee  until 
an  ordinance  has  been  passed  providing  for  licenses  or 
permits,  and  such  permits  or  licenses  have  been 
secured,  and  they  have  no  right  then  to  operate  un- 
til  they  have  made  bond  as  required  by  the  statute. 
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In  the  case  before  us  the  city  of  Memphis  has  passed 
no  ordinance  authorizing  the  issuance  of  licenses  or 
permits  to  engage  in  this  business,  nor  have  the  defend- 
ants undertaken  to  procure  any  such  licenses,  nor  have 
they  executed  any  bonds. 

It  is  very  clear,  then,  that  defendants  have  no  right 
whatever  to  do  business  on  the  streets  of  Memphis. 
They  are  lawbreakers,  subject  to  criminal  prosecution, 
operating  in  direct  violation  of  the  statute  of  this 
State. 

These  conclusions  upon  the  statute  being  reached, 
many  of  the  questions  presented  by  the  demurrer  of 
defendants  as  to  their  common-law  rights  are  elim- 
inated from  further  consideration.  The  status  of  de- 
fendants is  fixed  by  the  act.  There  remains,  however, 
the  question  as  to  the  right  of  the  complainant  to  an  in- 
junction against  defendants  under  the  circumstances 
above  detailed. 

The  complainant  does  not  seek  an  injunction  Jiere 
on  the  theory  that  it  is  possessed  of  an  exclusive  fran- 
chise to  conduct  the  business  of  common  carrier  of  pas- 
sengers on  the  streets  of  Memphis.  The  contention  of 
complainant  is  that,  having  been  granted  a  franchise 
as  such  common  carrier,  it  has  a  property  right  that 
will  entitle  it  to  restrain  any  person  or  corporation 
from  attempting  to  engage  in  the  business  of  common 
carrier  of  passengers  on  the  streets  of  Memphis,  in 
competition  witli  complainant,  without  legislative  or 
municipal  authority.  Complainant  concedes  that  its 
franchise  is  not  exclusive,  in  the  sense  that  a  similar 
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franchise  might  not  he  granted  to  another  to  he  exer- 
cised and  enjoyed  in  the  city  of  Memphis ;  but  it  main- 
tains that  its  franchise  is  exclusive  against  all  persons 
upon  whom  similar  rights  have  not  been  conferred  by 
legislative  sanction. 

We  think  this  contention  is  well  founded  and  sup- 
ported by  the  great  body  of  authority.  In  Pomeroy's 
Equity  Jurisprudence  it  is  said: 

**An  injunction  is  the  appropriate  remedy  to  protect 
a  party  in  the  enjoyment  of  an  exclusive  franchise 
against  continuous  encroachments.  Such  continuous 
encroachments  constitute  a  private  nuisance,  which 
courts  of  equity  will  abate  by  injunction.  The  jurisdic- 
tion rests  on  the  firm  and  satisfactory  ground  of  its 
necessity  to  avoid  a  ruinous  multiplicity  of  suits,  and  to 
give  adequate  protection  to  the  plaintiff's  property  in 
his  franchise.  To  be  entitled  to  relief,  a  plaintiff  need 
onlv  show  that  he  is  entitled  to  a  franchise,  and  that 
there  is  continuous  interference  therewith  by  the  de- 
fendant. It  is  not  necessary  that  the  plaintiff  first  es- 
tablish his  right  at  law.''  Pomeroy's  Eq.  Jur.,  sec. 
583. 

Further  it  is  said : 

'*It  is  not  necessary  'to  entitle  the  owner  to  relief 
in  equity,  that  the  franchise  should  be  an  exclusive 
franchise  in  the  sense  that  the  granting  of  another 
franchise  to  be  exercised  and  enjoyed  at  the  same 
place  would  be  void.'  The  theory  is  'that  the  defend- 
ant who  has  no  franchise,  is  acting  in  violation  of  law 
in  operating    .    .    .    without  authority  from  the  sov- 
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ereign  power,  and  that  the  owner  of  the  franchise  may 
complain  of  and  restrain  such  illegal  acts  when  they 
result  in  injury  to  his  franchise,  which,  in  the  eye  of 
the  law,  is  property.  As  to  the  one  who  is  invading 
his  rights  without  legal  sanction,  the  franchise  is  an 
exclusive  franchise,  although  the  owner  of  it  ndght  not 
be  entitled  to  any  protection  as  against  the  granting 
of  a  similar  frandiise  to  another.'  "  Pomeroy's  Eq. 
Jur.,  sec.  584. 

In  dealing  with  a  controversy  between  two  electric 
light  companies,  one  without  a  franchise,  the  supreme 
court  of  Oklahoma  observed: 

''When  plaintiff  accepted  its  franchise,  it  did  so  sub- 
ject to  the  power  of  the  municipality  to  grant  other 
persons  or  corporations  similar  franchises,  and  with 
the  knowledge  that  it  might  be  compelled  to  exercise 
its  rights  under  its  franchise  with  others  exercising 
similar  rights.  If,  by  the  competition  of  rival  com- 
panies to  whom  the  use  of  the  •  streets  and  public 
grounds  has  been  granted  by  the  municipality,  plain- 
tiff is  rendered  unable  to  discharge  the  obligations  of 
its  contract  to  furnish  the  city  and  its  inhabitants  with 
light  and  power  at  stipulated  prices,  except  at  a  fi- 
nancial loss  to  it,  plaintiff  cannot  complain,  for  it  must 
be  held  to  have  contemplated  such  condition  might 
arise,  and  to  have  agreed  thereto  when  it  accepted  the 
franchise;  but  such  cannot  be  said  of  the  defendant, 
who  unlawfully  occupies  the  streets  and  public  grounds 
of  the  city  in  competition  with  plaintiff.  By  its  un- 
lawful acts  defendant  can  and  will  take  from  plaintiff 
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a  portion  of  its  business.  At  the  same  time,  defendant 
is  under  no  obligation  to  the  city  or  its  inhabitants,  and 
is  all  the  while  maintaining  upon  the  streets  and  public 
grounds  of  the  city  a  public  nuisance,  and  the  loss 
plaintiff  sustains  is  to  defendant  its  fruits  from  its 
violation  of  the  law.  By  these  unlawful  acts  of  de- 
fendant, plaintiff  may  be  rendered  financially  unable 
to  comply  with  the  obligations  of  its  contract,  and  may 
be  subjected  to  suits  for  damages,  mandamus  proceed- 
ings to  enforce  the  performance  of  its  contract,  or  an 
action  to  forfeit  its  franchise.  Defendant  does  not  un- 
dertake to  compete  with  plaintiff  for  the  business  of 
the  city  and  its  inhabitants  by  furnishing  to  them  light 
and  power  other  than  by  the  use  of  the  streets  and  al- 
leys. Its  right  to  sell  light  and  power  is  not  depend- 
ent upon  any  franchise,  but  its  right  to  use  the  streets 
and  public  grounds  of  the  city  for  that  purpose  does 
depend  upon  the  consent  of  the  city ;  and,  when  it  uses 
the  streets  without  that  consent,  it  is  not  only  guilty 
of  maintaining  a  public  nuisance,  but  also  inflicts  upon 
plaintiff  a  special  injury  by  its  unlawful  act,  which  may 
be  restrained/'  Bartlesville  E.  L.  &  P.  Co.  v.  Bartles- 
ville  I.  R.  Company,  26  Okla.,  457,  109  Pac,  229,  29 
L.  B.  A.  (N.  S.),  81. 
In  a  similar  case  the  New  Jersey  court  said: 
"Legislative  grants  of  franchises  of  the  nature 
claimed  by  complainant,  whether  granted  by  special 
.  .  .  privileges  ivhich  are  necessarily  exclusive  in 
their  nature  as  against  all  persons  upon  whom  similar 
rights  have  not  been  conferred,  for  any  attempted 
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exercise  of  such  rights,  without  legislative  sanction,  is 
not  only  an  unwarranted  usurpation  of  power,  but 
operates  as  a  direct  invasion  of  the  private  property 
rights  of  those  upon  whom  the  franchises  have  been 
so  conferred.  Raritan  <&  Delaware  Bay  B.  R.  Co.  v. 
Delaware  d  Raritan  Canal  Co.,  18  N.  J.  Eq.  (3  C.  E. 
Gr.),  546,  569;  Penn.  B.  B.  Co.  v.  Nat.  B.  B.  Co.,  23  N. 
J.  Eq.  (8  C.  E.  Gr.),  441,  447;  Jersey  City  Gas  Co.  v. 
Dwight,  29  N.  J.  Eq.  (2  Stew.),  242,  250;  Elizabeth- 
toivn  Gas  Co.  v.  Green,  46  N.  J.  Eq.  (1  Dick.),  118, 124 
(18  Atl.  844).  It  follows  that,  if  complainant  is  at  this 
time  entitled  to  exercise  in  the  disputed  territory  the 
privileges  set  forth  in  the  legislative  act  referred  to, 
and  defendant,  as  claimed,  enjoys  no  legislative  sanc- 
tion for  the  conduct  sought  to  be  enjoined,  complainant 
will  be  entitled  to  the  relief  prayed  for."  MUlvitte 
Gas  L.  Co.  V.  Vineland  L.  <&  P.  Co,,  72  N.  J.  Eq.,  305, 
65  Atl.,  504. 

The  same  question  has  often  arisen  with  reference 
to  ferries,  and  the  courts  have  awarded  injunction 
against  the  operation  of  unlicensed  ferries  at  the  suit 
of  the  ferryman  legally  authorized  to  conduct  his  busi- 
ness. 

In  one  of  these  cases  the  supreme  court  of  Missis- 
sippi said: 

''A  public  ferry  cannot  be  erected  and  operated  in 
this  State  without  a  special  license  therefor,  and  sudi 
license  bestows  upon  the  licensee  the  exclusive  right 
of  such  ferry — exclusive  as  to  all  persons,  except  that 
the  board  of  supervisors  may  establish  as  many  ferries 
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as  the  public  convenience  may  require  at  the  same  or 
adjacent  places  of  crossing.  Every  such  licensee,  how- 
ever, is  required  to  give  bond  with  security  for  the  per- 
formance of  the  obligations  assumed  by  him,  which 
impose  upon  him  the  duties  of  keeping  a  proper  and 
safe  boat  and  equipments,  and  of  his  constant  attend- 
ance at  the  ferrj*^,  and  of  the  due  and  speedy  transpor- 
tation over  it  of  all  persons  and  property  desired  to 
be  transported,  and  to  secure  these  and  other  stringent 
duties  required  of  him  he  is  placed  under  heavy 
liabilities,  civil  and  criminal,  for  their  performance, 
all  of  which  is  necessary  for  the  public  convenience, 
and  as  a  remuneration  for  his'  services  and  liabilities 
he  is  allowed  a  fixed  rate  of  ferriage.  The  right  secured 
to  the  licensee  is  a  legal  right,  created  by  public  law, 
and  not  to  be  infringed  except  by  the  authority  of  the 
State  itself ;  and  such  right  would  be  of  no  avail,  unless 
the  party  holding  it  is  protected  by  law  in  its  enjoy- 
ment. Indeed,  it  is  a  maxim  of  law  that  there  is  no 
right  without  a  remedy,  for '  whensoever  the  law  giveth 
any  right/  says  Coke,  'it  also  giveth  a  remedy.*  Coke 
on  Litt.,  56.  The  ferry  right  of  appellant  should  have 
secured  to  him  the  tolls  lost  to  him  by  the  infringement 
of  his  right  by  the  defendants,  and  they  should  make 
him  whole  for  the  damages  that  he  has  sustained,  to 
be  measured  bv  the  amount  of  tolls  diverted. ' '  Mclnnis 
V.  Pace,  78  Miss.,  550,  29  South.,  835. 

Other  ferry  cases  are  Patterson  v.  WoUmann,  5  N. 
D.,  608,  69  N.  W.,  1040,  33  L.  R.  A.,  537;  Green  v.  Ivey, 
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45  Fla.,  338,  33  South.,  711 ;  Tugwell  v.  Ferry  Co.,  74 
Tex.,  480,  9  S.  W.,  120,  13  S.  W.,  654.  All  these  cases 
sustain  the  views  expressed  in  the  foregoing  quota- 
tions, and  many  other  eases  in  which  the  sam6  doctrine 
is  recognized  are  collected  in  a  note  to  BartlesvUle 
Elec,  L.  (&  Power  Go.  v.  BartlesvUle  /.  R.  Co.,  reported 
in  29  L.  R.  A.  (N.  S.),  77. 
We  are  unable  to  follow  the  effort  of  learned  counsel 

« 

for  the  defendants  to  distinguish  the  cases  from  which 
we  have  quoted  from  the  case  here  presented.  We  think 
the  foregoing  authorities  are  sound  and  should  control 
this  controversv.  ^ 

When  a  business  may  -not  be  conducted  as  a  matter  of 
common  right,  but  legislative  authority  is  necessary, 
such  authority,  when  conferred,  is  exclusive  against  all 
persons  not  endowed  with  like  authority.  Such  rights, 
so  bestowed  by  law,  may  not  be  infringed,  except  by 
authority  of  the  State,  and  will  be  protected  by  injunc- 
tion against  unlawful  invasion. 

As  a  matter  of  course,  the  observation  just  made  is 
only  applicable  to  clear  cases,  as  the  case  before  us.  If 
the  franchise  or  license  of  a  complainant  was  doubtful, 
an  injunction  would  not  be  awarded  to  protect  it,  nor 
could  the  validity  of  a  license  or  franchise  possessed 
by  a  competing  defendant  be  questioned,  and  its  exer- 
cise restrained,  in  proceedings  of  this  character.  Gerin 
eva-Seneca  Electric  Co.  v.  Economic  Power  <B  Const 
Co.,  136  App.  Div.,  219,  120  N.  Y.  Supp.,  926;  Cofey- 
ville  Min.  <&  Gas  Co.  v.  Citizens*  Natural  Gas  <&  Mvn. 
Co.,  55  Kan.,  173,  40  Pac,  326;  Market  St.  Ry.  Co.  v. 
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Pen.  Ry.  Co.,  51  Cal.,  583.  We  are  in  full  accord  with 
the  views  expressed  in  these  and  like  cases.  Questions 
upon  the  regularity  of  a  charter,  the  validity  of  a  fran- 
chise, and  the  like,  are  to  he  determined  upon  suit  of 
the  attorney-general  or  other  constituted  authority, 
and  not  on  suit  of  a  competing  corporation. 

In  the  ease  at  har,  however,  defendants  make  no  claim 
to  any  license  or  franchise,  although  such  license  is 
a  statutory'  prerequisite  to  the  pursuit  of  defendants' 
business.  The  validity  of  complainant's  franchise,  on 
the  other  hand,  is  not  imi)eached. 

We  are  referred  to  the  case  of  Levisay  v.  Delp,  9 
Baxt.  (68  Tenn.),  415,  as  laying  down  a  contrary  rule. 
In  that  case  a  licensed  ferryman,  the  owner  of  one 
bank  of  the  river,  sought  an  injunction  against  the 
unlicensed  operation  of  a  ferry  in  competition  by  the 
owner  of  tlie  other  bank  of  the  river.  Under  Shan- 
non's Code,  sees.  1697,  1703,  the  owner  of  either  banlc 
of  a  river  is  entitled  to  keep  a  ferry,  but  '*all  ferry 
keepers  are  required  to  procure  a  license  and  execute 
a  bond."  The  court  refused  an  injunction,  saying 
with  reference  to  the  defendant: 

*^lt  would  be  an  idle  exercise  of  the  injunctive  power 
by  the  court  to  restrain  him  in  this  case,  when,  as 
owner  of  one  bank  of  the  river,  he  may  apply  to  the 
county  court  and  obtain  a  license  or  order  establishing 
his  ferry,  thus  legalizing  it  at  the  next  term  of  that 
court. ' ' 

Levisay  v.  Delp,  supra,  was  no  doubt  correctly  de- 
cided on  the  facts  appearing  in  that  case,  inasmuch 
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as  the  defendant  there  could  have  procured  his  license 
as  a. matter  of  right  almost  by  the  time  the  injunction 
sought  would  have  become  effective.  The  injunction 
would  have  accomplished  little  or  nothing. 

The  injunction  cannot  be  refused  in  this  case  on  such 
a  ground.  An  injunction  may  accomplish  much  here. 
The  city  of  Memphis  may  decline  to  authorize  the  oper- 
ation on  its  streets  of  jitney  cars  at  all.  At  any  rate, 
an  injunction  restaining  the  operation  of  such  cars  un- 
til the  statutory  bond  is  executed  will  eliminate  all 
irresponsible  owners. 

In  so  far  as  Levisay  v.  Delp  intimates  that  an  injunc- 
tion may  not  issue  to  protect  a  franchise,  unless  that 
franchise  be  exclusive  of  the  right  of  the  State  to  con- 
fer  on  others  a  like  franchise,  we  are  unwilling  to  ad- 
here to  it.  We  think  these  remarks  of  the  learned 
judge  delivering  the  opinion  were  obiter,  and  not  ful- 
ly considered,  and  they  are  in  conflict  with  the  great 
weight  of  authority,  as  we  have  heretofore  shown.  We 
therefore  must  confine  the  authority  of  the  case  of 
Levisay  v.  Delp,  supra,  to  its  own  facts. 

We  are  of  opinion,  moreover,  that  complainant  is 
entitled  to  the  injunction  sought  on  another  ground. 
As  we  have  stated,  the  operation  of  jitneys  on  the 
streets  of  any  incorporated  city  or  town  in  Tennessee 
without  municipal  permission,  when  the  owners  have 
executed  no  bond,  is  absolutely  unlawful.  Such  opera- 
tion is  in  defiance  of  the  statute  of  this  State  and 
amounts  to  a  public  nuisance. 
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*'Any  unauthorized  obstruction  of  a  public  highway 
is  a  nuisance. ' '    37  Cyc,  247. 

**Any  unauthorized  obstruction  which  necessarily 

impedes  or  incommodes  the  lawful  use  of  a  highway 
is  a  public  nuisance  at  common  law.'^  Elliott  on  Roads 

and  Streets,  sec.  644. 

'*A11  unauthorized  and  illegal  obstructions  which 
prevent  or  interfere  with  the  free  use  of  a  street  or 
highway  as  such  are  within  the  legal  notion  of  a  nuis- 
ance." McQuillan  on  Municipal  Corporations,  sec. 
925. 

''An  obstruction  may  be  a  nuisance^  although  it  is 
not  of  a  permanent  character. '  *  Elliott  on  Roads  and 
Streets,  sec.  648  (giving  many  illustrations). 

Under  the  authorities  quoted  there  can  be  no  doubt 
but  that  the  illegal  operation  of  the  swarm  of  jitneys 
described  in  the  bill,  run  by  irresponsible  owners,  rac- 
ing with  the  street  cars  for  patronage,  and  otherwise 
imperiling  the  safety  of  the  public,  in  violation  of  law, 
constitutes  a  nuisance.  The  law  is  well  settled  that  a 
public  nuisance  may  be  enjoined  by  a  private  indi- 
vidual, provided  the  latter  shows  special  damage  to 
himself  resulting  therefrom.  Weakley  v.  Page,  102 
Tenn.,  179,  53  S.  W.,  551,  46  L.  R.  A.,  552;  Richi  v. 
Chattanooga  Breiving  Co.,  105  Tenn.,  651,  58  S.  W., 
646;  Weidner  v.  Friedman,  126  Tenn.,  677,  151  S.  W., 
56,  42  L.  R.  A.  (N.  S.),  1041;  37  Cyc,  253;  High  on 
Injunctions,  sec.  816  et  seq. 
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A  frequent  application  of  this  rule  is  in  favor  of  per- 
sons specially  injured  by  nuisances  on  a  public  high- 
way. 

In  Bichi  v.  Chattanooga  Brewing  Co.,  105  Tenn.,  651, 
58  S.  W.,  646,  it  was  held  that  an  abutting  owner  was 
entitled  to  enjoin  an  unauthorized  construction  and 
operation  by  a  private  corporation  for  its  own  use  of 
a  private  railroad  along  the  street,  which  destroyed  the 
ingress  and  egress  of  such  owner  to  and  from  his  prem- 
ises. 

Such  a  right  of  injunction  is  conceded  to  abutting 
owners  in  almost  every  jurisdiction,  when  they  show 
special  damages  by  reason  of  the  obstruction  of  the 
highway;  High  on  Injunctions,  sec.  816.  See  cases  col- 
lected  in  a  note  to  Sloss-Sheffield  Steel  Go.  v.  Johnson, 
147  Ala.,  384,  41  South.,  907,  8  L.  B.  A.  (N.  S.),  226, 119 
Am,  St.  Rep.,  89,  as  reported  in  11  Ann.  Cas.,  285. 

It  is  not  necessary  that  the  relief  should  be  sought 
by  an  abutting  owner,  for  it  has  been  said  that  the 
character  of  the  injury  is  not  determined  by  J;he  loca- 
tion of  the  property.  The  mere  fact  that  an  indi- 
vidual's property  is  at  some  distance  from  the  obstruc- 
tion does  not  determine  whether  or  not  his  damage  is 
special.  Eldert  v.  Long  Island  Elec.  B.  Co.,  28  App. 
Div.,  451,  51  N.  Y.  Supp.,  186. 

A  neighboring  landowner  has  been  held  to  be  entitled 
to  enjoin  the  accumulation  of  an  unlawful  quantity  of 
nitroglycerin  on  defendant's  premises,  where  the  com- 
plainant's property  was  so  located  as  that  he  might  be 
specially  damaged  by  an  explosion.    People's  Gas  Co. 
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V.  Tyner,  131  Ind.,  277,  31  N.  E.,  59,  16  L.  R.  A.,  443, 
31  Am.  St.  Rop.,  433. 

The  o^vner  of  a  licensed  ferry  has  been  granted  an 
injunction  against  the  obstruction  of  a  public  road  lead- 
ing to  his  ferry.    The  court  said : 

' '  The  obstruction  of  the  public  road  leading  to  plain- 
tiff's  ferry  was  a  public  nuisance  and  an  injury  to  him 
specially;  and  his  right  to  injunction  against  the  con- 
tinuance of  such  a  nuisance  is  unquestionable.'' 
Draper  v.  Mackay,  35  Ark.,  497. 

An  injunction  has  also  been  awarded  against  the  ob- 
struction of  a  road  leading  to  a  toll  bridge,  at  the  suit 
of  the  owner  of  the  bridge.  The  court  was  of  opinion 
that  such  an  obstruction,  which  would  divert  travel 
from  the  road  and  cause  a  loss  of  tolls  to  plaintiff^ 
went  to  the  substance  and  value  of  plaintiff's  estate 
as  the  owner  of  a  franchise  to  operate  the  bridge.  Key- 
stone Bridge  Co.  v.  Summers,  13  W.  Va.,  476. 

So,  without  multiplying  authorities,  we  conclude  that 
on  the  ground  last  stated,  as  well  as  the  former,  the 
complainant  in  this  case  is  entitled  to  an  injunction. 
There  can  be  no  question  but  that  the  operation  of  the 
jitneys  in  the  manner  described  in  the  bill,  in  contempt 
and  disregard  of  the  law  of  Tennessee,  constitutes  a 
public  nuisance  on  the  streets  of  Memphis.  There  is 
not  the  slightest  doubt  but  that  the  complainant  suf- 
fers special  damage  by  reason  of  such  nuisance.  Com- 
plainant  's  loss  of  revenue  by  reason  of  the  illegal  com- 
petition amounts,  it  is  alleged,  to  several  hundred  dol- 
lars each  day.    This  damage  is  distinct  and  peculiar 
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to  complainaiit,  and  is  an  injury,  to  borrow  the  phrase 
of  the  West  Virginia  court,  in  the  very  substance  and 
value  of  its  estate. 

The  decree  of  the  chancellor  will  be  reversed.    With- 

« 

in  thirty  days  from  this  date  an  injunction  will  issue 
as  prayed  by  the  complainant.  In  the  interest  of  the 
people  of  Memphis,  who  may  be  discommoded  other- 
wise by  the  sudden  rejpioval  of  this  means  of  trans- 
portation, we  have  thought  it  best  to  suspend  the 
awarding  of  the  injunction  for  a  brief  time,  to  permit 
the  city  of  Memphis,  should  it  so  desire,  to  pass  an  en- 
abling ordinance  for  the  jitney  owners,  and  to  give  to 
the  latter  an  opportunity  to  comply  with  the  terms  of 
said  ordinance  and  the  statute  of  Tennessee. 
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John  Childress  v.  State. 

» 

{Knoxville.    September  Term,  1915.) 

INFANTS.  Delinquent  children.  Statutes.  Validity. 
Const,  art  1,  sec.  14,  declares  that  no  person  shall  be  put  to 
answer  any  criminal  charge,  but  by  presentment,  indictment,  or 
Impeachment  Laws  1911,  ch.  68,  establishing  juvenile  courts, 
declares  that  any  child  under  sixteen  who  violates  any  law 
shall  be  deemed  a  delinquent  child,  and  may  be  committed  to 
the  State  reformatory,  and  that  in  case  the  child  Is  incorrigible 
and  Incapable  of  reformation  he  shall  be  remanded  to  the  proper 
courts  for  the  trial  of  criminal  offenses.  Held,  that  the  statute 
is  not  in  violation  of  the  constitution;  the  proceeding  not  being 
one  penal  in  its  nature,  but  merely  for  the  protection  of  the 
delinquent  child. 

Acts  cited  and  construed:    Acts  1911,  ch.  58. 

Cases  cited  and  approved:  Ex  Parte  Januszewski  (C.  C),  196 
Fed.,  123;  Rooks  v.  Tindall,  138  Ga.,  863;  Marlowe  v.  Common- 
wealth, 142  Ky.,  106;  Mill  v.  Brown,  31  Utah,  473;  Lindsay  v. 
Lindsay,  257  lU.,  328.  "^ 

Case  cited  and  distinguished:  State  ex  rel.  v.  KUvlngton,  100 
Tenn.,  227. 


FROM  ANDERSON. 


Appeal  from  the  Juvenile  Court  of  Anderson  Coun- 
ty.— J.  H.  Wallace,  Judge. 

J.  B.  Burnett,  for  appellant. 

W.  H.  SwiGGART,  Jr.,  Assistant  Attorney-General, 
for  the  State. 
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Mb.  Justice  Gkbbn  delivered  the  opinion  of  the 
Court. 

In  this  case  John  Childress,  a  minor  under  six- 
teen years  of  age,  was  committed  as  a  delinquent  child 
to  the  state  reformatory  for  a  period  of  twelve  months, 
after  due  proceedings  under  chapter  58,  Public  Acts 
of  1911.  It  appeared  that  he  was  guilty  of  the  crime 
of  larceny,  and  was  properly  found  to  be  a  delinquent 
child  on  a  hearing  before  the  county  judge  of  Anderson 
county  sitting  as  a  juvenile  court  under  the  said  stat- 
ute. 

The  case  has  been  brought  to  this  court,  and  Child- 
ress seeks  to  escape  the  judgment  below  by  attacking 
the  validity  of  chapter  58,  Public  Acts  of  1911.  It  is 
insisted  that  said  act  violates  section  14,  of  art.  1  of 
the  constitution,  to  the  effect: 

*  *  That  no  person  shall  be  put  to  answer  any  criminal 
chfirge  but  by  presentment,  indictment  or  impeach- 
ment. ' ' 

The  statute  mentioned  outlines  certain  proceedings 
to  be  had  before  the  juvenile  courts  thereby  established 
with  reference  to  dependent,  neglected,  and  delinquent 
children,  and  provides  for  the  disposition,  care,  educa- 
tion, protection,  etc.,  of  such  children.  Any  child  un- 
der the  age  of  sixteen  years  who  violates  any  law  of 
the  State  is  declared  to  be  a  delinquent  child,  and  the 
juvenile  courts  are  authorized  to  commit  such  a  child 
to  the  State  reformatory  or  otherwise  dispose  of  the 
child  as  set  forth  in  said  act. 
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Such  proceediDgs  before  a  juvenile  court  do  not 
amount  to  a  trial  of  the  child  for  any  criminal  offense. 
K  it  be  found  that  the  child  has  violated  a  law  of  the 
State^  then  he  may  be  adjudged  a  delinquent  child  with- 
in the  meaning  of  the  act.  The  court,  however,  does 
not  undertake  to  punish  the  child  for  the  crime  com- 
mitted, but  undertakes  to  remove  him  from  bad  in- 
fluences and  to  make  such  disposition  of  the  child  as 
to  eradicate  e\dl  propensities  by  education,  wholesome 
training  and  moral  instruction. 

As  pointed  out  by  the  court  in  Ex  parte  Januszewski 
(C.  C),  196  Fed.,  123,  the  commission  of  a  crime  by  a 
child  may  set  the  juvenUe  court  in  motion,  but  the 
court  does  not  try  the  delinquent  minor  for  the  crime. 
The  crime  being  evidence  of  delinquency,  the  court  un- 
dertakes to  remedy  the  delinquency. 

Our  statute  provides  that  a  child  who  shall  have 
committed  a  misdemeanor  or  felony  and  has  been  ad- 
judged to  be  a  delinquent  child,  if  thereafter  found  by 
the  court  to  be  incorrigible  and  incapable  of  reforma- 
tion, or  dangerous  to  the  community,  is  then  to  be  re- 
manded to  the  proper  courts  for  the  trial  of  criminal 
offenses.  So  the  proceedings  in  a  juvenile  court  are 
entirely  distinct  from  proceedings  in  the  courts 
ordained  to  try  persons  for  crime. 

Statutes  like  chapter  58  of  the  Public  Acts  of  1911 
have  been  enacted  in  many  of  the  States,  and  have  been 
uniformly  upheld. 


■ 
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This  court,  Bpeaking  of  the  commitment  of  children 
to  the  State  reformatory  under  a  previous  statute,  has 
said: 

^^Such  statutes  are  not  penal,  and  commitment  is 
not  in  the  nature  of  punishment.  Such  an  institution 
is  a  house  of  refuge,  a  school — ^not  a  prison.  The  ob- 
ject is  the  upbuilding  of  the  inmate  by  industrial  train- 
^gj  ^7  education  and  instilling  principles  of  morality 
and  religion,  and,  above  all,  by  separating  them  from 
the  corrupting  influences  of  improper  associates/' 
State  ex  rel.  v.  KUvington,  100  Tenn.,  227,  45  S.  W., 
433,  41  L.  R.  A.,  284. 

^^The  commitment  of  infants  to  industrial  schools, 
reformatories,  or  houses  of  refuge  by  a  judge  or  jus- 
tice without  a  trial  is  not  in  violation  of  the  constitu- 
tional provisions  relating  to  trial  by  jury.  Such  in- 
stitutions are  not  prisons,  and  the  proceeding  is  not  a 
criminal  prosecution.  The  object  of  the  conunitment 
is  not  punishment,  but  reformation  and  education  of 
the  infant.    .    .    .*' 24  Cyc,  147. 

To  the  effect  that  these  statutes  do  not  interfere  with 
constitutional  rights  to  trial  by  jury,  or  immunity  from 
trial  except  upon  presentment  or  indictment,  or  with 
other  constitutional  rights,  see  Rooks  v.  Tindall,  138 
Ga.,  863,  76  S.  E.,  378;  Ex  parte  Januszewski  (C.  C), 
196  Fed.,  123 ;  Marlowe  v.  Commonwealth,  142  Ky.,  106, 
133  S.  W.,  1137;  Mill  v.  Broum,  31  Utah,  473,  88  Pac, 
609;  120  Am.  St.  Rep.,  935;  Lindsay  v.  Lindsay,  257 
lU.  328,  100  N.  E.,  892,  45  L.  R.  A.  (N.  S.),  908,  Ann. 
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Cas.,  191 4A,  1222.    See,  also,  cases  collected  in  notes 
to  45  L.  E.  A.  (N.  S.),  908,  and  18  L.  B.  A.  (N.  S.), 
886. 
The  judgment  of  the  jnvenile  conrt  is  affirmed. 
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Baker  v.  Dew. 


J.  T.  Baeeb  V.  Mbs.  B.  E.  Dew  et  al, 
{Knoxville.    September  Term,  1915.) 

1.  DESCENT  AND  DISTRIBUTION.  Wife's  perMnalty.  Hus- 
band's rights.  Statutes. 
Laws  1913,  ch.  26,  entitled  "To  Remove  DlBabillties  of  Corerture 
from  Married  Women/'  and  providing  that  they  are  fully 
emancipated  ftrom  all  such  disabilities,  and  that  the  common- 
law  with  respect  thereto  and  its  effect,  on  the  rights  of  the  wife 
is  totally  abrogated,  that  marriage  shall  not  impose  any  dis- 
bility  on  a  woman  as  to  the  ownership,  acquisition,  or  disposi- 
tion of  property,  and  that  she  shall  have  the  same  capacity  to 
acquire,  hold,  manage,  control,  use,  enjoy,  and  dispose  of  prop- 
erty as  if  unmarried,  failing  expressly,  or  by  necessary  implica- 
tion, to  make  any  disposition  of  her  property  after  her  death, 
in  the  event  of  her  failure  to  dispose  of  it,  her  personal  property 
on  her  death,  without  such  disposition,  passes,  jure  mariti,  to 
her  husband,  as  it  would  had  they,  prior  to  passage  of  the  act, 
made  an  antenuptial  contract  in  the  terms  of  the  statute,  under 
the  law  then  existing.    (Post,  pp.  128-183.) 

Acts  cited  and  construed:    Acts  1913,  ch.  26. 

Cases  cited  and  approved:     Parlow  v.  Turner,  132  Tenn.,  339; 

Lillienkamp  v.  Rippetoe,  133  Tenn.,  ;   Bennett  et  ah  v. 

Hutchens  et  al.,  133  Tenn., ;  Wade  v.  Cantrell,  38  Tenn., 

346;  HoUingsworth  v.  Mith  (Miller),  37  Tenn.,  472;  Cox  v.  Scott, 
68  Tenn.,  305;  Allen  v.  Walt,  66  Tenn.,  242;  Joiner  v.  Franklin, 
80  Tenn.,  422;  Handworker  v.  Diermeyer,  96  Tenn.,  619;  Rice 
V.  McReynolds,  76  Tenn.,  36;  Sanders  v.  Forgasson,  62  Tenn.,  249; 
Lane  v.  Farmer,  79  Tenn.,  668;  Jones  v.  Ward,  18  Tenn.,  168; 
Hamrico  v.  Laird,  18  Tenn.,  222;  Tune  v.  Cooper,  36  Tenn.,  296; 
D'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn.,  667;  Shugart  v. 
Shugart,  111  Tenn.,  179;  Williford  v.  Phelan,  120  Tenn.,  689; 
Mitchell  V.  Bank,  126  Tenn.,  669. 

Case  cited  and  distinguished:     Prewitt  v.  Bunch,  101  Tenn.,  723; 
Brown's  Adm'r  v.  Brown's  Adm'r,  26  Tenn.,  126. 
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2.   STATUTES.    Construction.    Altering  common-law. 
A  statute  Intended  to  alter  the  common-law  will  not  be  construed 
to  alter  it  further  than  it  expressly  declares  or  is  necessarily 
implied  from  the  fact  of  it  covering  the  whole  subject-matter. 
{Postf  pp.  183-136.) 

Case  cited  and  approved:     State  t.  Cooper,  120  Tenn.,  549. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Enox  County — 
W1I4L  D.  Weight,  Chancellor. 


0.  L.  White,  S.  B.  Mapi^bs,  Cobihck,  E^rantz  &  Mc- 
ConneijL,  Joubolmok  &  Welgkeb  and  Gbesn,  Webb  & 
Tate,  for  appellants. 

Jesse  L.  Bogebs,  for  appellee. 

.  Mb.  Jttstice  Buchanan  delivered  the  opinion  of  the 
Court 

Baker  married  Miss  Clara  Dew,  a  daughter  of  Mrs. 
B.  Ep.  Dew.  The  marriage  occurred  on  November  1, 
1914,  and  was  dissolved  by  the  death  of  Clara,  on 
March  30, 1915.  The  bill  in  this  case  was  filed  by  Baker 
on  June  16,  1915,  seeking  a  decree  against  Mrs.  Dew 
and  other  defendants  for  the  sum  of  $1,515.40,  averred 
to  be  in  the  hands  of  Mrs.  Dew,  as  guardian  of  her 
daughter  Clara.*  The  suit  is  based  upon  the  ground 
that  the  above  sum  of  money  in  the  hands  of  Mrs.  Dew 
was,  at  the  time  of  the  marriage,  the  property  of  Clara, 
and,  upon  the  death  of  Clara,  became  the  property  of 
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Baker  jure  mariti.  Defendants  interposed  a  demurrer, 
which  the  chancellor  overruled  but  allowed  an  appeal 
which  defendants  perfected. 

The  question  made  by  appellants  is  that  the  bill 
shows  the  marriage  and  death  of  Clara  Baker  to  have 
occurred  after  chapter  26  of  the  Acts  of  1913  went  into 
effect,  and  therefore  it  is  said  the  chancellor  should 
have  sustained  the  demurrer  and  dismissed  the  bill 
upon  the  ground  that  the  act  abrogated  the  marital 
rights  of  the  husband  in  the  personal  property  of  the 
wife,  and  upon  her  death  the  above  sum  passed  to  her 
next  of  T^in  and  heirs  at  law. 

The  substance  of  the  title  of  the  act  of  1913  is  '*To 
Eemove  Disabilities  of  Coverture  from  Married 
Women, ' '  and  the  substance  of  the  body  of  the  act  is : 

That  married  women  are  fully  emancipated  from  all 
disability  on  account  of  coverture,  and  the  common  law 
as  to  the  disabilities  of  married  women  and  its  effect 
on  the  rights  of  property  of  the  wife,  is  totally 
abrogated.  Marriage  shall  not  impose  any  disability 
or  incapacity  on  a  woman  as  to  the  ownership,  acqui- 
sition, or  disposition  of  property  of  any  sort,  or  as 
to  her  capacity  to  make  contracts  and  do  all  acts  in 
reference  to  property  which  she  could  lawfully  do  if 
she  were  not  married.  Every  woman  now  mar- 
ried, or  hereafter  to  be  married,  shall  have  the  same 
capacity  to  acquire,  hold,  manage,  control,  use,  enjoy, 
and  dispose  of,  all  property,  real  and  personal,  and  to 
make  any  contract  in  reference  to  it,  and  to  bind  herself 


6  Thompson]    SEPTEMBER  TERM,  1915.  129 

Baker  t.  Dew. 

personally,  and  to  sue  and  be  sued  with  all  the  rights 
and  incidents  thereof,  as  if  she  were  not  married. 

This  act  has  been  considered  by  us  heretofore  in 
three  cases.  Parlow  v.  Turner,  178  S.  W.,  766 ;  Sarah 
LUlienkamp  v.  W.  T.  Rippetoe,  and  J.  G.  Bewnett  et  al. 
V.  Jefferson  Eutchens  et  al.  The  opinions  in  the  two 
cases  last  named  were  delivered  at  the  present  term. 
In  Parlow  v.  Turner,  supra,  the  wife  was  the  owner  of 
two  tracts  of  land  at  the  time  of  her  marriage,  which 
occurred  prior  to  the  passage  of  the  act  of  1913.  She 
rented  the  land  to  a  tenant  by  the  month,  the  tenant 
paid  the  rent  to  her  which  accrued  after  the  passage 
of  the  act,  and  upon  the  suit  of  the  husband,  seeldng  to 
compel  the  tenant  to  pay  the  same  rent  again,  we  held 
the  tenant  to  be  acquitted  by  the  payment  to  the  wife, 
and  the  result  reached  was  based  on  the  act  of  1913. 
In  LUlienkamp  v.  Rippetoe,  supra,  we  held  that  the  act 
did  not  enable  a  divorced  woman  to  maintain  against 
her  former  husband  an  action  for  assault  and  battery 
committed  by  him  upon  her  person  after  the  act  was 
passed,  and  while  they  sustained  towards  each  other 
the  relationship  of  husband  and  wife,  and  in  Bennett  v. 
Eutchens,  supra,  we  held  that  the  act  did  not  abrogate 
an  estate  held  by  the  entireties  created  by  deed  to 
husband  and  wife  antedating  the  passage  of  the  stat- 
ute. 

r 

Prior  to  the  passage  of  the  act  of  1913  the  law  in 
this  State  upon  the  question  of  the  husband 's  rights  in 
the  personal  property  of  the  wife  was  well  settled.    In 

133  Tenn.  9 
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Prewitt  y.  Bunch,  101  Tenn.  (17  Pick.),  723,  50  S.  W., 
748,  it  was  said: 

**  Personal  property  in  possession,  and  the  posses- 
sion of  the  wife  in  snch  cases  is  the  possession  of  the 
husband,  is,  in  law,  the  property  of  the  husband ;  noth- 
ing else  appearing  to  show  a  separate  property  of  the 
wife.  Wade  v.  Cantrell,  1  Head,  346;  Hollingsworth 
V,  Mith  (Miller),  5  Sneed,  472;  Cox  v.  Scott  9  Baxt., 
305.  The  general  principle  of  the  common  law  is  that 
marriage  amounts  to  an  absolute  gift  to  the  husband  of 
all  personal  goods  of  which  the  wife  is  actually  or  bene- 
ficially possessed  at  the  time,  or  which  comes  to  her 
during  coverture.  Wade  v.  Cantrell,  1  Head,  346 ;  Al- 
len V.  Walt,  9  Heisk.,  242 ;  Joiner  v.  Franklin,  12  Lea, 
422 ;  Handwerker  v.  Diermeyer,  96  Tenn.,  619,  627,  36 
S.  W.,  869.  The  common-law  rule  that  the  husband  is 
entitled  to  receive  and  reduce  to  possession,  during 
coverture,  all  choses  in  action,  whether  in  the  form  of 
notes,  debts,  or  legacies,  belonging  to  the  wife  at  the 
time  of  their  marriage,  or  accruing  afterwards,  pre- 
vails in  Tennessee.  Rice  v.  McReynolds,  8  Lea,  36,  37. 
Where  money  of  the  wife  is  in  the  hands  of  her  guard- 
ian, the  latter  may  settle  with  the  husband  and  pay 
him  the  money  due.  Sanders  v.  Forgasson,  3  Baxt, 
249;  Lane  v.  Farmer,  11  Lea,  568-572.  The  fact  that 
the  wife  is  a  minor  at  the  time  of  marriage  makes  no 
difference,  for,  upon  marriage  of  a  female  ward,  guard- 
ianship ceases.  Jones  v.  Ward,  10  Terg.,  168.  From 
that  time  the  husband  becomes  clothed  with  the  right 
to  demand,  receive,  and  sue  for  the  distributive  share 
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of  his  wife  in  her  father's  estate,  or  for  any  funds 
in  the  hands  of  the  guardian.  The  guardian  might 
settle  with  him  and  pay  him  the  money  due  the  wife. 
Lane  v.  Farmer,  11  Lea,  568-572.  It  is  also  well  set- 
tled that  if,  for  any  reason  short  of  abandonment  of 
these  fixed  and  vested  rights  by  the  husband,  the  wife 
dies  before  reduction  to  possession,  the  choses  in  action 
go  to  the  husband,  and  whether  this  be  as  next  of  kin 
or  jure  mariti  is  immaterial.  Williams  on  Exec,  242 ; 
2  Kent  Com.,  137;  Hamrico  v.  Laird,  10  Yerg.,  222; 
Tune  V.  Cooper,  4  Sneed,  296." 

See,  also,  on  the  same  subject,  D'Arcy  v.  Mutual  Life 
Ins.  Co.,  108  Tenn.  (24  Pick.),  567,  69  S.  W.,  768; 
Shugart  v.  Shugart,  111  Tenn.  (3  Gates),  179-183,  76 
S.  W.,  821,  102  Am.  St.  Rep.,  777 ;  Williford  v.  Phelan, 
120  Tenn.  (12  Gates),  58^5%,  and  authorities  cited; 
Mitchell  V.  Bank,  126  Tenn.  (18  Gates),  669,  150  S. 
W.,  1141. 

In  Pretvitt  v.  Bunch,  supra,  the  equity  of  the  wife  to 
a  settlement,  who  died  without  issue  (as  did  the  wife  in 
the  present  case),  was  held  to  be  no  bar  to  the  suit  of 
the  husband  brought  after  the  death  of  the  wife,  and 
the  holding  in  that  case  was  mainly  put  on  the  ground 
that  if  the  husband  had  sued  during  the  life  of  the 
wife,  and  a  settlement  had  been  decreed  to  her,  it 
would  only  have  been  for  the  life  of  the  wife,  with 
remainder  to  the  husband,  she  leaving  no  issue. 

In  one  of  our  cases,  speaking  of  the  marital  right 
of  the  husband,  it  was  said : 
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"If  there  be  a  marriage  contract  whereby  this  right 
is  abridged,  it  is  taken  away  only  to  the  extent  stipu- 
lated in  the  settlement.  When  the  settlement  makes  no 
disposition  of  the  property,  in  the  event  of  the  wife's 
death,  and  provides  only  for  her  dominion  over  it  dur- 
ing coverture,  the  right  of  the  husband  as  survivor  is- 
a  fixed  and  stable  right  over  which  the  court  has  no 
control,  and  of  which  he  cannot  be  divested.'' 

The  language  of  the  contract  in  that  case  was : 

**That  the  negroes  and  their  future  increase  are  to 
be  and  remain  the  property  of  the  said  Elizabeth,  and 
subject  to  her  control  and  disposal  forever." 

The  court  admitted  that  the  words  of  the  contract — 
especially  in  connection  with  the  word  "forever" — 
were  appropriate  to  the  creation  of  an  absolute  estate 
in  the  property,  but  held,  nevertheless,  that  they  were 
used  to  express  the  quantity  of  the  estate  and  the  char- 
acter of  the  dominion,  which  the  wife  was  empowered 
to  exercise  over  the  property;  the  word  "forever"  was 
held  to  be  limited  bv  the  context  to  a  control  and  dis- 
posal  of  the  property  during  the  coverture  of  the  wife. 
She  did  not  exercise  the  right  of  disposal  during  her 
life,  and  it  was  held  that  the  husband's  marital  right 
which  had  been  abridged  by  the  contract  during  cov- 
erture attached  to  the  propertj^  at  her  death.  Brotvn's 
AdmW  v.  Broivn's  AdmW,  25  Tenn.  (6  Humph.),  126, 
127.  On  the  other  hand,  in  another  case,  the  contract- 
ing husband  had  bound  himself,  his  heirs,  etc.,  "to 
relinquish,  and  does  relinquish,  all  claims  he  has,  or 
over  could  have,  to  the  property  or  money  so  purchased. 
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either  in  law  or  equity,  that  he  might  acquire  hy  marry- 
.  ing  or  becoming  the  husband  of  the  said  Sarah."  In 
commenting  on  the  eflfect  of  this  part  of  the  contract, 
the  court  said : 

**  Language  more  strongly  appropriate  to  exclude 
him  from  all  title  whatever  to  the  property  by  virtue 
of  his  marital  right  to  the  property  not  only  during 
coverture,  but  absolutely  and  forever,  could  not,  we 
think,  have  been  adopted,  and  we  are  unable  to  per- 
ceive anything  in  the  balance  of  the  instrument  to  limit 
the  language  to  the  period  of  coverture." 

^o  here  the  marital  right  of  the  husband  was  held 
to  be  extinguished  by  his  contract.  Hamrico  v.  Laird, 
18  Tenn.  (10  Yerg.),  222.  The  principle  established  by 
these  cases  and  others  was  recognized  and  applied  in 
Mitchell  V.  Bank,  126  Tenn.  (18  Gates),  669,  672,  150 
S.  W.,  1141,  arfd  it  was  there  pointed  out  that  the 
creation  of  a  separate  estate  in  personalty,  unless 
words  were  used  indicating  clearly  an  intention  to  cut 
off  after  coverture  the  husband's  rights  jure  mariti, 
would  merely  have  the  effect  to  supend  them  during 
the  period  of  coverture,  and  they  would  attach  again, 
at  the  death  of  the  wife,  to  the  property  in  which  her 
separate  estate  had  been  created. 

In  the  light  of  the  law,  as  we  have  reviewed  it 
above,  we  must  determine  what  change  was  made  by 
the  act  of  1913,  so  far  as  the  rights  of  the  parties  to 
this  suit  are  concerned.  It  is  significant  that  neither 
expressly  nor  by  necessarj'  implication  does  that  stat- 
ute  undertake  to  make  any  disposition  of  the  prop- 
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erty  of  the  wife  after  her  death  in  the  event  of  her 
failure  to  exercise  any  of  the  powers  C5onferred  on 
her  by  the  statute.  What  is  the  necessary  result! 
We  think  there  can  be  but  one,  and  it  is  the  devolution 
of  such  of  her  property  as  she  had  not  disposed  of 
during  life,  according  to  the  rule  of  the  common  law 
left  unchanged  by  the  act.  In  other  words,  the  prop- 
erty passes  jure  mariti  to  her  husband,  exactly  as  it 
would  have  done  had  the  husband  made  an  antenuptial 
contract  in  the  terms  of  the  statute  prior  to  the  pas- 
sage of  the  act  under  the  law  as  it  then  existed.  We 
have  seen  that  the  effect  of  such  a  contract  would  have 
been  to  abridge  the  marital  rights  of  the  husband  in  the 
personal  property  of  the  wife  during  coverture,  and 
that  at  her  death  his  marital  rights  would  again  attach, 
and  the  x>roperty  would  pass  to  him  thereunder ;  so  in 
the  present  case  we  think  it  must  be  under  the  statute. 
It  cannot  be  material  that  the  wife  in  this  case  was 
under  the  age  of  twenty-one  years,  at  the  time  of  mar- 
riage and  during  the  period  thereof.  The  law  makes 
no  exception  in  such  a  case.  In  opposition  to  the  views 
we  have  expressed,  the  brief  for  appellants  insists 
that  the  act  totally  abrogates  the  common  law  in  re- 
si)ect  of  the  marital  rights  of  the  husband.  But  there 
are  no  words  of  the  statute  which  expressly  so  de- 
clare, and  considering  it  as  a  whole  we  do  not  think 
such  result  follows  by  necessary  implication.  We  think 
that  the  words  ** totally  abrogated,'^  in  section  1  of 
the  act,  are  limited  by  the  context  in  which  they  are 
used,  and  their  effect  is  to  manifest  a  legislative  pur- 
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pose  80  as  to  free  the  wife  from  the  disabilities  which 
the  common  law  imposes  on  her  as  the  result  of  mar- 
riage that  she  may  enjoy  during  coverture  all  rights 
'*as  to  the  ownership,  acquisition,  or  disposition  of 
property  of  any  sort,  or  as  to  her  capacity  to  make 
contracts  and  do  all  acts  in  reference  to  property  which 
she  could  lawfully  do  if  she  were  not  married. ' '  Con- 
strued as  we  have  held  this  act  should  be,  its  provisions 
clearly  fall  short  of  the  effect  of  the  marriage  contract 
in  Hamrico  v.  Laird,  supra,  Jind  in  Loftus  v.  Penn,  31 
Tenn.  (1  Swan),  445.  Each  of  those  contracts  was  held 
to  look  to  a  period  of  time  beyond  the  coverture,  and 
death  of  the  wife,  and  to  bind  the  husband  and  his 
representatives  to  refrain  from  setting  up  claim  to  the 
property  of  the  wife  jure  mariti,  when  that  period  of 
time  should  aiTive.  Manifestly,  the  legislature  knew  of 
the  existence  of  the  marital  rights  of  the  husband  in 
the  property  of  the  wife  when  it  passed  the  act  of  1913, 
and,  if  its  purpose  had  been  not  only  to  abridge  but  to 
totally  abrogate  those  rights,  we  think  that  purpose 
would  have  been  made  to  appear  either  by  the  express 
terms  of  the  act,  or  by  necessary  implication,  consider- 
ing it  as  an  entire  piece  of  legislation ;  and,  as  no  such 
purpose  appears,  we  may  well  assume  that  the  body 
which  passed  the  act  intended  to  confer  on  the  wife  the 
power  to  determine  by  her  own  acts  during  life  and 
coverture  whether  her  property  should,  on  her  death, 
pass  to  her  husband  jure  mariti,  or  to  her  next  of  kin 
and  heirs  at  law,  or  to  some  other  beneficiary  on  whom 
she  mi^ht  see  fit  to  bestow  it.    Our  rule  for  the  eon- 
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struction  of  statutes  intended  to  alter  the  common  law 
is  that  a  statute  will  not  be  construed  to  alter  the  com- 
mon law  further  than  the  act  expressly  declares,  or 
than  is  necessarily  implied  from  the  fact  that  the  act 
covers  the  whole  subject-matter.  State  v.  Cooper,  120 
Tenn.  (12  Gates),  549,  113  S.  W.,  1048,  15  Ann.  Gas., 
1116.  This  rule  is  well  supported  by  the  weight  of  au- 
thority, as  may  be  seen  by  reference  to  the  cases  cited 
in  Sarah  Lillienkamp  v.  W.  T.  Rippetoe  and  J.  C.  Ben- 
nett et  al.  V.  Jefferson  Hutchens  et  al.  We  think  the 
act  of  1913  does  not  cover  the  subject  of  the  marital 
rights  of  the  husband  in  the  personal  property  of  the 
wife,  after  her  death,  where  she  has  failed  to  make 
provision  as  to  how  it  shall  go  on  the  happening  of  that 
event. 

We  find  no  error  in  the  decree  of  the  chancellor,  and 
the  same  is  therefore  affirmed,  at  appellants '  cost,  and 
the  cause  is  remanded  for  further  proceedings. 
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City  of  Chattanooga  v.  Powell.* 
(Knoxville.    September  Term,  1915.) 

L    MASTER  AND  SERVANT.     Injury  to  aervant.     Danger.     Aa- 

aurancea  of  foreman.  Contributory  negligence. 
A  foreman,  a  man  of  large  experience  in  the  conatructlon  of 
ditchea,  had  his  attention  called  to  the  danger  of  working  in  a 
certain  ditch  about  ten  feet  deep  by  a  person  laboring'  therein 
who  had  little  such  experience,  and  the  foreman  pronounced 
the  ditch  safe  and  the  earth  of  the  walls  was  not  of  such  char- 
acter as  to  give  warning  of  imminent  danger.  Held,  that  the 
laborer  was  not  negligent  in  accepting  the  assurances  of  the 
foreman  and  continuing  work  there.     iPOMt,  pp.  139,  140.) 

Cases  cited  and  approred:     Mergenthaler-Horton  Basket  Mach. 

Ca  Y.  Lyon,  28  Ky.  Law  Rep.,  471;  Central  Coal  ft  Iron  Co.  y. 

Thompson,  31  Ky.  Law  Rep.,  276;  Burkhard  y.  A.  Leschen  ft 

Sons  Rope  Co.,  217  Mo.,  466;  McKee  y.  Tourtellotte,  167  Mass., 

69;  Swearingen  y.  Consolidated  Troup  Mln.  Co.,  212  Mo.,  524; 

Allen  Y.  Oilman  (C.  C),  127  Fed.,  609;  Consolidated  Coal  Co.  y. 

Shepherd,  220  IlL,  123;  Baccelli  y.  New  England  Brick  Co.,  138 
App.  DiY.,  666. 

2.    MASTER    AND   SERVANT.      Injury   to   servant.      Foreman. 

Authority.  Aaaurancea  of  aafety. 
Where  a  foreman  has  authority  to  decide  whether  a  ditch  needs 
bracing,  has  charge  of  the  work,  and  has  been  giYcn  directions 
how  and  when  the  work  shall  be  done,  and  has  charge  of  the 
serYants,  he  is  authorized  to  giYe  to  the  senrants  assurances 
of  the  safety  of  the  ditch  which  will  bind  his  employer  in  a 
suit  by  a  serYsnt  for  personal  injuries  by  a  caYe  in.  (Postt  pp, 
140,  141.) 


FROM  HAMILTON. 


^The  rule  as  to  assurance  of  safety  by  master  or  co-senrant  is 
discussed  in  notes  in  48  L.  R.  A.,  642,  23  L.  R.  A.  (N.  S.),  1014,  30 
L.  R.  A.  (N.  8.),  463. 
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Appeal  from  the  Circuit  Court  of  Hamilton  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Nathan  L.  Bachman,  Judge. 

Carden  &  Snydeb,  for  plaintiff. 
Tatum,  Thach  &  Lynch,  for  defendant. 

_  # 

Mr.  Chief  Justice  Niiin^  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  was  one  of  a  number  of  colored 
men  engaged  in  digging  a  ditch  for  sewerage  purposes 
in  the  city  of  Chattanooga,  under  the  direction  of  plain- 
tiff in  error's  foreman.  The  ditch  was  a  long  one, 
extending  the  length  of  a  city  block.  The  part  of  it 
where  defendant  in  error  was  at  work  had  been  ex- 
cavated to  the  depth  of  ten  feet  and  eight  inches.  De- 
fondant  in  error  became  apprehensive  on  account  of 
the  depth,  and  called  the  foreman's  attention  to  the 
fact,  and  expressed  some  concern  for  his  safety.  The 
foreman  assured  him  that  the  wall  was  safe,  and  com- 
manded him  to  proceed  with  the  work.  Defendant  in 
error  continued  for  a  time,  and  again  became  ap- 
prehensive, having  observed  the  fall  of  some  pebbles 
from  the  top  of  the  wall,  and  a  second  time  called  upon 
the  foreman  of  the  plaintiff  in  error,  and  asked  that 
the  wall  should  be  braced.  The  foreman  replied  that 
the  wall  was  perfectly  safe,  and  commanded  the  de- 
fendant in  error  to  continue  his  work.  The  latter, 
relying  on  the  superior  knowledge  of  the  foreman,  did 


L 
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as  he  was  bidden.  Soon  thereafter  the  wall  caved  in 
upon  him  and  injured  him  seriously.  The  foreman 
was  a  man  of  large  experience  in  the  construction  of 
ditches,  and  the  defendant  in  error  had  but  little  ex- 
perience in  this  work,  his  general  occupation  lying  in 
another  line  of  labor.  The  earth  composing  the  wall 
of  the  ditch  was  not  of  such  a  character  as  to  warn  any 
one  of  imminent  danger,  since  it  appeared  to  be  firm. 
The  apprehension  felt  by  the  defendant  in  error  was 
based  w*holly  on  the  depth  of  the  ditch.  It  was  the  cus- 
tom of  the  business  in  which  the  foreman  was  engaged 
to  '* shore  up''  deep  walls  when  he  deemed  them  danger- 
ous. It  was  on  this  account  that  the  defendant  in 
error  asked  that  the  wall  extending  above  him  be  pro- 
tected in  the  manner  indicated. 

The  defendant  in  error  sued  the  city,  and  recovered 
a  judgment  for  $350.  The  case  was  appealed  to  the 
court  of  civil  appeals,  and  there  the  judgment  was 
affirmed.  The  case  was  then  brought  to  this  court  by 
the  writ  of  certiorari. 

The  only  question  we  deem  necessary  to  consider  in 
this  opinion  is  whether  the  trial  judge  committed  error 
in  refusing  to  peremptorily  instruct  the  jury  to  render 
a  verdict  in  favor  of  the  city.  We  are  of  the  opinion 
there  was  no  error  in  refusing  this  instruction.  De- 
fendant in  error,  under  the  facts  stated,  was  justified 
in  relying  upon  the  assurance  of  safety  given  to  him 
by  the  foreman,  and  in  obeying  the  latter 's  orders  to 
continue  his  work.  Under  these  facts  the  city  drew  to 
itself  the  risk,  it  not  appearing  that  the  danger  was  so 
glaring  that  a  man  of  ordinary  prudence  would  not  have 


140  TENNESSEE  EEPORTS.      [133  Term. 

City  of  Chattanooga  v.  Powell. 

continued  to  work.  This  principle  is  well  settled, 
Mergenthaler-Horton  Basket  Mach.  Co.  v.  Lyon,  28  Ky. 
Law  Rep.,  471,  89  S.  W.,  522 ;  Central  Coal  d  Iron  Co. 
V.  Thompson,  31  Ky.  Law  Rep.,  276,  102  S.  W.,  272 ; 
Burkard  v.  A.  Leschen  S  Sons  Rope  Co.,  217  Mo.,  466, 
117  S.  W.,  35 ;  McKee  v.  Tourtellotte,  167  Mass.,  69,  44 
N.  E.  1071, 48  L.  R.  A.,  542 ;  Sivearingen  v.  Consolidated 
Troup  Min.  Co.,  212  Mo.,  524,  111  S.  W.,  545;  Allen  v. 
Oilman  (C.  C),  127  Fed.,  609;  Consolidated  Coal  Co. 
V.  Shepherd,  220  111.,  123,  77  N.  B.,  133;  BacceUi  v. 
New  England  Brick  Co.,  138  App.  Div.,  656,  122  N.  T. 
Supp.,  856. 

The  exception  just  noted  as  to  glaring  dangers  is  a 
sufficient  protection  to  the  master.  The  latter  should 
not  be  permitted  in  other  cases  to  say  that  the  servant 
assumed  the  risk  in  the  face  of  an  assurance  of  safety 
and  a  command  to  proceed.  The  assurance,  in  such  a 
case,  is  equivalent  to  a  statement  to  the  servant  that 
the  master  has  a  knowledge  of  the  matter  superior  to 
that  of  the  servant,  and  that  the  latter  can  rely  upon 
the  information  given.  To  permit  the  master,  under 
such  circumstances,  to  throw  the  res]3onsibility  on  the 
servant  would  be  equivalent  to  conferring  on  him  the 
right  to  practice  a  fraud.  It  would  be  tantamount  to 
permitting  him  to  say  to  the  servant : 

'*You  should  not  have  trusted  me.  I  invited  your 
confidence,  but  you  should  have  known  it  was  mis- 
placed. ' ' 

No  court  should  sanction  such  treachery. 

It  is  insisted,  however,  that  the  foreman    had    no 

authority  to  give  the  assurance.    It  was  his  duty  to 
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decide  when  the  wall  needed  hracing ;  hence  to  judge  of 
the  danger.  He  was  in  the  position  of  the  master ;  he 
had  charge  of  the  work,  and  was  giving  directions  as 
to  how  it  shonld  he  done,  and  when  it  should  he  done. 
It  was  within  his  line  of  duty  to  control  the  servants, 
and  it  necessarily  followed  that  he  had  the  right  to 
make  such  assurances  in  good  faith,  in  order  to  secure 
a  continuance  of  the  work,  and  these  would  be  binding 
on  the  master  in  the  absence  of  knowledge  on  the  part 
of  the  servant  of  an  express  withholding  of  the  power. 

We  are  referred  to  the  case  of  Brown  v.  Electric 
Co.,  101  Tenn.,  252,  47  S.  W.,  415,  70  Am.  St.  Rep., 
666. 

That  case  is  not  in  point.  The  nature  of  the  earth, 
as  described  in  the  opinion  of  the  court,  was  such  as  to 
furnish  a  direct  warning  to  the  servant  of  the  immi- 
nence of  his  danger.  It  was  made  earth — 
**  principally  filled  in  with  cinders,  which  was  loose 
stuff,  and  the  person  who  was  digging  could  tell  this 
better  than  any  one  else.'' 

It  appears  that  the  servant  knew  the  danger  he  was 
incurring,  yet  made  no  complaint,  nor  did  he  receive 
any  assurance  of  safety,  if  indeed  such  assurance 
would  have  amounted  to  anything  under  the  facts  of 
that  case. 

Let  the  judgment  of  the  court  of  civil  appeals  be  af- 
firmed. 
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R.  J.  Edwards  v.  Hambly  Fbiht  Pboducts  Co.  et  al. 
{Knoxville.    September  Term,  1915.) 

BILLS  AND  NOTES.  Defenses  available  against  innocent  holders. 
Under  Negotiable  InstrumentB  Law  (Acts  1899,  ch.  94)  sec.  60, 
providing  that  the  maker  of  a  negotiable  instrament,  by 
making  lt»  .engages  that  he  will  pay  It  according  to  Its  tenor, 
and  admits  the  existence  of  the  payee  and  his  then  capacity 
to  Indorse,  the  Innocent  holder  of  a  negotiable  note  may  re- 
cover thereon,  though  the  payee  was  a  foreign  corporation, 
which,  though  required  to  do  so,  had  not  complied  with  the 
law  In  respect  to  filing  a  copy  of  its  charter  of  incorporation. 

Acts  cited  and  construed:     Acts  1899,  ch.  94. 

Cases  cited  and  approved:  Orr's  Administrator  v.  Orr,'157  Ky., 
570;  First  Nat  Bank  of  Massillon  v.  Coughron  (Ch.  App.),  52 
8.  W.,  1112;  Young  V.  Qsxlb,  134  Mo.  App.,  166;  Nat  Bank  of 
Conunerce  v.  Pick,  18  N.  D.,  74;  Halsey  v.  Henry  Jewett  Co., 
190  N.  Y.,  231. 


FROM  HAMILTON. 


Appeal  from  the  Chancjery  Court  of  Hamilton 
County. — T.  M.  McConneix,  Chancellor. 

Strang  &  Fletcher,  for  appellants. 

Thompso!^,  Wili:jam8  &  Thompson,  for  appellee. 

Mr.  Justice  Wiluams  delivered  the  opinion  of  the 
Court. 

One  who  shows  himself  to  be  the  innocent  holder 
of  a  note  negotiable  in  form  may  recover  thereon,  not- 
withstanding the  fact  that  the  note  was  executed  in 
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this  State  to  a  payee  that  was  a  foreign  corporation, 
which  had  not,  though  required  to  do  so,  complied  with 
the  laws  of  this  State  in  respect  of  the  filing  here  of 
a  copy  of  its  charter  of  incorporation. 

Whatever  may  be  the  rule  as  to  the  maintenance  of 
suit  by  such  corporate  payee  itself  (Orr's  Admin- 
istrator Y.  Orr,  157  Ky.,  570, 163  S.  W.,  757),  or  what- 
ever may  have  been  the  rule  as  to  the  right  of  an  in- 
nocent holder  in  that  regard  before  the  passage  of  our 
Negotiable  Instruments  Law  (Acts  1899,  ch,  94),  as 
to  which  see  First  National  Bank  of  Massillon  v. 
Conghron  (Ch.  App.),  52  S.  W.,  1112,  we  think  it  mani- 
fest that,  since  the  passage  of  that  law,  a  recovery 
will  be  awarded  to  one  into  whose  hands,  as  an  inno- 
cent holder,  such  a  note  comes.  Section  60  of  that  act 
governs,  in  its  stipulation  as  follows: 

''The  maker  of  a  negotiable  instrument,  by  making 
it  engages  that  he  will  pay  it  according  to  its  tenor, 
and  admits  the  existence  of  the  payee  and  his  then  ca- 
pacity to  indorse." 

This  statutory  provision  has  been  so  construed  by 
the  courts  of  several  jurisdictions.  Young  v.  Gaus, 
134  Mo.  App.,  166,  113  S,  W.,  735;  National  Bank  of 
Commerce  v.  Pick,  13  N.  D.,  74,  99  N.  E.,  63;  Brannan, 
Neg.  Inst.  Law,  sec.  60.  And  see  Halsey  v.  Henry 
Jewett  Co.,  190  N.  Y.,  231,  83  N.  E.,  25,  123  Am.  St. 
Rep.,  546. 

This,  if  we  were  to  treat  the  execution  of  the  note 
to  the  corporate  payee  to  have  been  a  part  of  a  doing 
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of  business  in  this  State  on  its  part,  so  as  to  fall 
within  the  purview  of  our  foreign  corporation  acts. 

Decree  of  the  court  of  civil  appeals,  in  not  holding 
the  indorsee  an  innocent  holder,  is  reversed,  and  the 
bill  of  complainant  of  Edwards,  the  maker  of  the  note, 
seeking  to  cancel  the  note,  is  dismissed. 
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Florence  Meek  et  al.  v.  George  M.  Trotter  et  (U. 
(Knoxville.    September  Term,  1915.) 

1.  WILLS.    Construction.     Substitution.     Death  without  Issue. 
Though,  where  there  is  an  Immediate  gift  to  a  person  with  a 

gift  OTer  In  case  of  his  death  without  Issue,  a  death  without 
Issue  during  the  life  of  the  testator  is  contemplated,  the  rule 
does  not  apply  to  a  limitation  over  after  a  devise  In  remainder. 
(Po«»,  j)p.l5M62.) 

Cases  cited  and  approved:  Vaughan  v.  Cator,  85  Tenn.,  302; 
Meacham  t.  Qraham,  98  Tenn.,  190;  Katzenherger  v.  Weaver, 
110  Tenn.,  620;  Frank  y.  Frank,  120  Tenn.,  669;  Wilson  y. 
Hays,  109  Ky..  321;  McCormlck  v.  McElligott,  127  Pa.,  230; 
Mayer  v.  Walker,  214  Pa.,  440;  Sumpter  v.  Carter,  115  Oa., 
893. 

Case  cited  and  distinguished:  Cook  y.  Collier  (Ch.  App.),  62 
S.  W.,  658. 

2.  WILLS.     Provisions  for  surviving  wife.     Operation  and  effect 
of  election. 

Where  a  widow,  given  a  life  estate  in  real  property  by  the 
will  of  her  husband,  dissented  from  the  will,  the  estates  in 
remainder  were  thereby  accelerated  so  that  the  remaindermen 
became  entitled  to  the  immediate  possession  and  beneficial 
use  of  such  of  the  property  devised  to  the  widow  for  life  and 
to  them  in  remainder,  as  was  not  assigned  to  the  widow  as 
dower;  the  legal  effect  of  the  dissent  as  regarded  the  widow's 
life  esta^  being  the  same  as  if  she  had  died.  iPoHj  pp.  162, 153.) 

Cases  cited  and  approved:  Armstrong  v.  Park's  Devisees,  28 
Tenn.,  196;  Latta  v.  Brown,  96  Tenn.,  343. 

3.  WILLS.     Provisions  for  surviving  wife.     Operation  and  effect 
of  election. 

A  testator  gave  a  life  estate  in  eertain  real  estate  to  his  wife, 
and  provided  that  after  her  death  certain  parts  of  such  real 
estate  should  go  to  his  daughters  D.  and  F.,'  a  granddaughter 
and  a  grandson;  it  being  further  provided  that  upon  the  death 
of  the  granddaughter,  or  the  daughter  F.  without  issue,  the 
133  Tenn.  10 
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property  given  them  should  vest  in  the  daughter  D.  and  her 
bodily  heirs.  After  certain  money  legacies,  the  will  gave  all 
other  moneys,  notes,  bonds,  and  chattels  to  the  diildren  of 
D.  The  widow  dissented  from  the  will  and  her  dower  was 
laid  off  in  amounts  not  proportioned  to  th^  several  estates 
in  remainder,  a  larger  part  of  the  property  given  to  F.  being 
taken  than  of  the  property  given  to  the  other  remaindermen, 
while  the  child's  portion  and  the  year's  support  allotted  to 
the  widow  were  taken  out  of  property  that  would  otherwise 
have  passed  under  the  legacy  to  the  children  of  D.  Held,  that 
F.  was  entitled  to  contribution  from  the  other  remaindermen 
to  equalise  the  inequality  due  to  the  assignment  to  the  widow 
of  a  disproportionate  part  of  the  real  estate  devised  to  her 
in  remainder.    lP09t,  pp,  153, 154.) 

^ase  cited  and  approved:  Pittman  v.  Pittman,  27  U  R.  A. 
(N.  S.)  605. 

4.  WILLS.     Provisions  for  surviving  wife.     Operation  and  effect 
of  election. 

D.'s  children,  even  assuming  that  the  legacy  to  them  was  a 
residuary  legacy,  were  entitled  to  have  the  realty  turned  back 
by  the  widow's  renunciation  sequestered  during  the  life  of  the 
widow  for  their  indemnity,  as  assuming  that  residuary  lega- 
tees are  not  entitled  to  such  relief,  unless  the  will  shows  that 
they  were  preferred  objects  of  the  testator's  bounty,  the  gifts 
over  after  the  death  of  F.  and  the  granddaughter  without  issue, 
showed  that  they  were  the  peculiarly  preferred  objects  of  the 
testator's  bounty.    {Po»t,  pp.  154-158.) 

Cases  cited  and  approved:  Darden  v.  Hatcher,  41  Tenn.,  513; 
Sandoe's  Appeal,  65  Pa.,  314;  Batione's  Estate,  136  Pa.,  817; 
McReynolds  v.  Counts,  9  Grat.  (Va.),  242;  Firth  v.  Denny,  2 
Allen  (Mass.),  468;  Hinkley-v.  House  of  Refuge,  40  Md.,  461; 
Estate  of  Vance,  141  Pa.,  201. 

case  cited  and  distinguished:'  Jones  v.  Knappen,  68  Vt,  3dl. 

5.  WILLS.     Provisions  for  surviving  wife.     Operation  and  effect 
of  election. 

The  payments  to  F.  by  the  other  remaindermen  should  be  con- 
tinued only  during  the  widow's  life,  and  not  throughout  F.'s 
life.    (Potf,  p.  168.) 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
R.  H.  Sansom,  Special  Chancellor. 

Gbben,  Webb  &  Tate,  for  complainants. 

Jas.  G.  Johkson,  guardian  ad  litem  for  Agnes  Hen- 
ritze. 

Shields  &  Catrs,  for  defendants. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Joseph  Meek  died  in  Knox  county  possessed  of  a 
personal  estate  of  value  about  $25,000,  and  a  large 
amount  of  real  estate,  consisting  of  above  thirty  im- 
proved lots  and  parcels  of  realty  in  the  city  of  Knox- 
ville.  lie  left  two  daughters,  Florence,  a  single  woman 
about  thirty-five  years  of  age;  Dona,  the  wife  of 
George  M.  Trotter  and  the  mother  of  several  minor 
children;  and  also  a  granddaughter,  Agnes  Henritze, 
the  latter  being  the  only  child  of  a  deceased  daughter 
of  l^e  testator. 

The  deceased  left  a  will,  disposing  of  nearly  all  of 
his  realty,  the  items  of  which  involved  in  this  litigation 
are  as  follows: 

''Third,  I  will  and  bequeath  to  my  wife,  Julia  Allen 
Meek,  all  of  my  other  real  estate  to  have  and  to  hold 
during  her  natural  life,  provided  that  she  shall  collect 
the  rent,  and  shall  pay  all  taxes  and  keep  the  said 
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property  in  good  repair  duringJier  life.  Provided,  fur- 
ther, that  she  shall,  after  paying  all  taxes  and  for  all 
necessary  repairs,  retain  for  herself  out  of  the  rents 
oi  said  property,  such  sums  of  money  as  she  may  deem 
necessary  to  keep  her  in  comfort  during  her  life  and 
hold  the  balanc/e  of  her  collections  together  with  the 
interest  thereon  in  trust  for  the  use  and  benefit  of  the 
children  of  Dona  Trotter,  and  at  the  death  of  said 
Julia  Allen  Meek,  all  of  said  money  so  accumulated  out 
of  the  rent,  together  with  the  interest  thereon,  shall 
be  divided  equally  among  the  children  of  said  Pona 
Trotter.  Provided,  further,  that  this  bequest  is  made 
to  said  Julia  Allen  Meek,  my  wife,  in  lieu  of  all  her 
legal  rights  in  my  estate,  both  real  and  personal. 

'^Fourth.  At  the  death  of  my  wife,  Julia  Allen 
Meek,  I  will  and  bequeath  to  my  daughter.  Dona  Trot- 
ter, the  following  real  estate:  (Here  describing  it.) 
And  it  is  further  provided  that  all  of  these  bequests 
to  my  daughter.  Dona  Trotter,  are  to  her  and  her  bod- 
ily heirs,  free  from  any  right  or  interest  in  her  hus- 
band. 

'*  Fifth.  At  the  death  of  my  wife  Julia  Allen  Meek, 
I  will  and  bequeath  to  my  daughter,  Florence  Meek, 
the  following  real  estate:  (Here  describing  nine  par- 
cels), provided  that  if  the  said  Florence  Meek  dies 
without  bodily  heirs  the  remainder  interest  in  said 
property  shall  at  her  death  vest  in  my  daughter  Dona 
Trotteif  and  her  bodily  heirs,  free  from  any  rights  or 
interest  of  her  husband. 

'*  Sixth.  At  the  death  of  iny  wife,  Julia  Allen  Meek, 
I  will  and  bequeath  to   my   granddaughter:   Agiies 
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Henritze,  the  following  real  estate :  (Here  describing 
it),  provided  however,  that  if  the  said  Agnes  Henritze 
shall  have  bodily  heirs,  the  said  property  shall  become 
vested  in  her  fee,  and  in  event  that  she  die  without 
bodily  heirs,  the  remainder  at  her  death  shall  vest  in 
my  daughter  Dona  Trotter,  and  her  bodily  heirs,  free 
from  any  right  or  interest  of  her  husband. 

*^  Seventh.  At  the  death  of  my  wife,  Julia  Allen 
Meek,  I  will  and  bequeath  to  my  grandson,  Joe  Meek 
Trotter,  two  houses  and  lots  ait  the  junction  of  Church 
and  Main  avenues  in  fee,  house  numbers  1118  and 
1115. 

''Eighth.  I  will  and  bequeath  to  my  daughter,  Flor- 
ence Meek,  one  thousand  dollars  in  cash. 

** Ninth.  I  will  and  bequeath  to  my  granddaughter, 
Agnes  Henritze,  one  thousand  dollars  in  cash. 

''Tenth.  I  direct  that  the  inheritance  tax  be  paid 
out  of  anv  other  monevs  I  mav  have  on  hand  at  the 
time  of  my  death. 

"Eleventh.  All  other  moneys,  notes,  bonds  and 
chattels  that  I  may  have  at  the  time  of  my  death, 
shall  be  divided  equally  among  the  children  of  my 
daughter  Dona  Trotter. 

"Twelfth.  I  make,  constitute,  and  appoint  my  wife, 
Julia  Allen  Meek,  executrix  of  this  my  last  will  and 
testament,  consisting  of  four  typewritten  pages.'* 

Mrs.  Julia  Allen  Meek  declined  to  qualify  as  execu- 
trix and,  pursuing  the  statutory  course,  dissented  from 
the  will.  Commissioners  were  appointed,  who  laid  off 
homestead,  dower,  a  child's  portion,  and  a  year's  allow- 
ance to  her  as  widow,  and  in  so  doing  assigned  to  her 
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disproportionato  parts  of  the  lots  devised  to  the  remain- 
dermen at  the  death  of  testator's  wife;  for  example, 
seven  out  of  the  nine  parcels  devised  to  Florence  Meek 
were  so  assigned ;  two  out  of  seventeen  devised  to  Dona 
Trotter  and  none  of  those  devised  to  Agnes  Henritze. 
This  has  given  rise  to  one  of  the  chief  disputes  in  this 
cause.  The  bill  of  complaint  was  filed  by  Florence  Meek 
to  have  the  will  construed  and  the  rights  of  those  in 
interest  decreed,  in  the  light  of  the  changes  wrought  by 
the  dissent  and  of  the  consequent  dower  allotment  and 
the  setting  aside  to  the  dissenting  widow  of  a  child's 
portion  of  one-fourth  of  the  personalty,  etc.  This 
child's  portion  and  the  year's  support  were  taken  out 
of  the  property  that  would  otherwise  have  passed  under 
the  eleventh  clause  of  the  will  to  the  minor  children  of 
Dona  Trotter. 

The  chancellor  and  the  court  of  civil  appeals  held  that 
the  devisees  in  remainder  should  be  equalized,  and  that 
to  that  end  Florence  Meek  should  be  paid  stated  sums 
each  month  during  her  life  by  Dona  Trotter  and  Agnes 
Henritze,  ascertained  by  a  reference  to  the  rental  values 
of  the  properties  so  devised  to  them,  respectively,  and 
not  assigned  to  the  renouncing  widow. 

Several  of  the  points  determined  by  the  lower  courts 
in  their  decrees  are  not  treated  of  in  this  opinion,  but 
are  disposed  of  orally  and  in  a  **  memorandum  for  de- 
cree" handed  down  herewith. 

The  first  question  for  treatment  in  this  opinion  is  in 
respect  to  the  fifth  and  sixth  clauses  of  the  will  wherein 
realty  is  given  in  remainder  to  the  daughter,  Florence 
Meek,  and  to  the  granddaughter,  Agnes  Henritze,  re- 
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spectively,  after  the  death  of  the  wife,  with  provisos 
that  if  they  die  *' without  hodily  heirs  the  remainder 
interest  in  said  property  shall  at  her  death  vest  in 
my  daughter,  Dona  Trotter,  and  her  bodily  heirs. ' ' 

It  is  the  contention  of  Florence  and  Agnes  that  the 
limitation  over  in  favor  of  Mrs.  Trotter  and  children 
should  only  take  effect  in  case  of  the  death  of  Florence 
and  Agnes  without  issue  before  the  testator's  death, 
and  that  as  the  event  proved  the  testator  died  before 
Florence  and  Agnes ;  and  that  therefore  the  estates  of 
the  latter  then  became  absolute.  The  cases  of  Vaughan 
V.  Cator,  85  Tenn.,  302,  2  S.  W.,  262 ;  Meacham  v.  Gra- 
ham, 98  Tenn.,  190,  39  S.  W.  12;  Katzenberger  v. 
Weaver,  110  Tenn.,  620,  75  S.  W.,  937;  Frank  v.  Frank, 
120  Tenn.,  569,  111  R.  W.,  1119,  are  relied  upon  to  sus- 
tain the  contention,  in  that  they  hold  that  the  words 
''die  without  issue'*  contemplate  the  death  of  the  devi- 
see without  issue  surviving  during  the  life  of  the  testa- 
tor. This  contention,  however,  fails  to  take  note  of  the 
distinguishing  fact  that  those  cases  dealt  with  imme- 
diate devisees  or  gifts  to  the  one  declared  to  be,  under 
the  rule,  vested  with  title  absolute.  The  rule  is  ex- 
pressed in  3  Jarman,  Wills,  605-661,  as  follows: 

*'If  there  is  an  immediate  gift  to  A.  and  a  gift  over 
in  case  of  his  death,  or  any  similar  expression  implying 
death  to  be  a  contingent  event,  the  gift  over  will  take 
effect  only  in  event  of  A.'s  death  before  the  testator's.'* 

In  the  case  at  bar  the  gift  is  limited  to  take  effect 
after  a  life  estate,  vested  in  the  wife  of  the  testator, 
and  it  has  been  quite  generally  held  that  the  rule  of  the 
above  cases  is  not  applicable  to  such  devisee  in  re- 
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mainder.  Wilson  v.  Hays,  109  Ky.,  321,  58  S.  W.,  773 ; 
McCormick  v.  McElligott,  127  Pa.,  230,  17  Atl.,  896,  14 
Am.  St.  Rep..  837 ;  Mayer  v.  Walker,  214  Pa.,  440,  63 
Atl.,  1011;  Sumpter  v.  Carter,  115  Ga.,  893,  42  S.  E., 
324,  60  L.  R.  A.,  274. 

The  point  has  also  been  so  ruled  in  this  State.  In 
the  case  of  Cook  v.  Collier  (Ch.  App.),  62  S.  W.,  658, 
affirmed  by  this  court,  touching  this  point,  it  was  said  in 
an  opinion  which  was  prepared  by  the  present  chief 
justice : 

''The  rule  administered  in  Vanghan  v.  Cator  and 
Mecham  v.  Graham  does  not  apply  here,  because  it  ex- 
pressly appears  in  the  present  case  that  the  limita- 
tions over  were  to  take  effect  on  the  termination  of  a 
life  estate.  Where  the  limitation  over  is  made  to  rest 
on  the  termination  of  a  life  estate,  the  rule  invoked  has 
no  application.  1  Underbill,  Wills,  348.  In  this  author- 
ity it  is  said:  'If  the  devise  to  the  primary  devisee, 
upon  whose  death  without  issue  the  devise  over  is  to 
take  effect,  is  for  life  in  express  terms,  or  if  upon  the 
whole  will  it  is  apparent  that  the  testator  did  not  intend 
that  he  should  in  any  event  take  the  absolute  interest, 
death  without  issue  will  not  be  confined  to  a  death  dur- 
ing the  lifetime  of  the  testator,  but  a  death  at  any  time 
without  issue  will  sufiBce  to  bring  the  devise  over  into 
effect'  " 

It  is  not  controverted  that  when  the  widow  dissented 
and  elected  to  take  under  the  law  and  not  under  the 
will,  the  estates  limited  in  remainder  to  Florence 
Meek,  Bona  Trotter,  Agnes  Henritze,  and  Joseph  M. 
Trotter  were  accelerated,  so  that  these  devisees  became 
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entitled,  nothing  else  appearing,  to  the  immediate  pos- 
session and  beneficial  nse  of  such  of  the  property  de- 
vised to  the  widow  for  life  and  to  them  in  remainder 
as  was  not  assigned  to  the  widow  as  dower.  The  legal 
effect  of  the  dissent  was  the  same  as  regards  the  wid- 
ow 's  life  estate  as  if  she  had  died.  Armstrong  v.  Parkas 
Devisees,  9  Humph.  (28  Tenn.),  195;  Latta  v.  Brown, 
96  Tenn.,  343,  34  S.  W.,  417,  31  L.  E.  A.,  840,  and  cases 
there  cited. 

The  decisions  elsewhere,  also,  appear  to  be  uniform 
to  the  effect  that  a  renunciation  by  a  widow  of  a  life 
interest  given  her  by  the  will  is  equivalent  to  its 
termination  by  her  death  so  far  as  the  vesting  in 
possession  of  the  remainder,  by  way  of  acceleration, 
is  concerned. 

Counsel  are  disagreed  on  the  question  that  arises 
out  of  the  failure  of  the  commissioners  to  lay  off 
dower  in  amounts  proportioned  to  the  several  estates 
in  remainder  thus  accelerated  as  to  vestiture.  We  are 
of  opinion  that  the  court  of  civil  appeals  decreed  prop- 
erly on  this  matter,  to  the  effect  that  Florence  Meek 
is  entitled  to  equal  benefits  with  her  sister  and  niece, 
in  the  sense  of  having  the  inequality  due  to  the  assign- 
ment of  seven  out  of  nine  of  the  parcels  of  realty  de- 
vised to  her  remedied,  except  that  the  minor  Joseph  M. 
Trotter  should  have  been  included  as  the  taker  of 
an  accelerated  devise.  The  right  to  be  accelerated  in 
such  case  is  subject  to  the  right  to  have  equalization 
made  by  way  of  contribution  from  others  in  the  class 
with  Florence  Meek.  Latta  v.  Brown,  supra;  note  to 
Pittman  v.  Pittman,  27  L.  E.  A.  (N.  S.),  605.    Such 
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waiver  or  dissent  by  the  widow  blots  out  all  the  pro- 
visions of  the  will  for  the  widow,  and  leaves  the  re- 
maining provisions  of  the  will  in  force,  to  be  accommo- 
dated equitably  to  the  state  of  the  testator's  property 
as  left  by  such  action.  The  will  is  to  be  enforced  not- 
withstanding, as  nearly  in  accordance  with  the  scheme 
devised  by  the  testator  as  it  can  be. 

It  should  not  be  in  the  power  of  a  widow  to  exercise 
the  functions  of  making  another  will  for  the  testator 
by  shifting  either  the  benefits  or  the  burdens  at  her 
discretion  through  the  medium  of  her  dissent,  as  for 
example  taking  for  dower  seven  out  of  nine  parcels 
from  one  devisee,  and  only  two  out  of  fifteen  devised 
to  another.  The  inequality  due  to  the  widow's  appeal 
to  the  law's  provisions  are  subject  to  be  remedied  by 
equity. 

A  closer  question  arises  on  the  assignment  of  errors 
by  the  Trotter  minor  childrto  in  which  they  complain 
that  the  child's  share  and  year's  support  allotted  to 
the  dissenting  widow  were  taken  from  the  legacy  to 
them,  given  by  clause  eleven  of  the  will,  and  that  relief 
over  because  thereof  was  denied  them. 

The  court  of  civil  appeals  treated  clause  eleven  as  a 

residuary  clause,  and  argued  that  on  that  account  the 

minors  could  have  no  relief,  likening  the  case  to  that 

of  the  pay^ment  of  debts  out  of  a  residuray  fund,  with 

result  that  the  residuary  legatees  have  no  right  to 

call  upon  special  or  general  legatees  to  contribute, 

Darden  v.  Hatcher,  1  Cold.  (41  Tenn.),  513. 

It  is  true  that  the  residuary  personal  estate  must 
first  bear  the  burden  of  the  debts  of  the  decedent, 
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and  that  the  residuary  legatees  can  take  nothing  until 
all  debts  and  also,  ordinarily,  until  all  prior  disposi- 
tions have  been  satisfied.  Consequently,  though  of 
course  the  residuary  legatees  contribute  inter  sese, 
they  cannot  call  upon  other  legatees  to  contribute  or 
abate  with  them,  whether  these  legatees  be  specific, 
demonstrative,  or  merely  general,  although  the  re- 
siduary personalty  is  wholly  exhausted. 

But  if  we  assume,  without  deciding,  that  the  eleventh 
clause  creates  a  mere  residuary  legacy,  is  the  decree 
complained  of  sustainable  on  equitable  principles? 
The  specific  legacies  to  Florence  Meek  and  Agnes  Hen- 
ritze  in  clauses  8  and  9  are  not  impaired,  nor  is  there 
any  effort  on  the  part  of  the  minors  to  resort  to  same 
for  contribution.  What  they  do  ask  is  that  what  the 
widow  renounced  and  turned  back  when  she  dissented 
be  sequestered  for  their  indemnity  as  disappointed 
legatees.  They  are  the  only  ones  who  do  suffer  dis- 
appointment. The  devisees  in  remainder  of  reality 
would  be  wholly  benefited  if  they  be  let  in  to  an  earliel* 
enjoyment  of  the  property  (postponed  as  they  were 
by  the  will  for  the  life  of  the  wife  of  testator)  by  rea- 
son of  her  dissent  terminating  the  life  estate.  May 
they  take  this  great  benefit  outright  and  to  the  detri- 
ment of  the  minors  f 

The  rule  of  equity  is  to  treat  the  substituted  divise 
or  bequest  to  the  wife  as  a  trust  in  her  for  the  benefit 
of  the  disappointed  claimants;  and  the  court  will 
assume  jurisdiction  to  sequester  the  benefit  intended 
for  the  refusing  wife,  in  order  to  secure  compensation 
to  those  whom  her  election  disappoints.      Sandoe^s 
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Appeal,  65  Pa.,  314;  Batione's  Estate,  136  Pa.,  317, 
20  Atl.,  572;  McReynolds  v.  Counts,  9  Grat.  (Va.),  242. 

The  renounced  benefit  may  be  conceived  of  as  inter- 
cepted in  devolution  and  sequestered  as  the  prop- 
erty of  the  widow  for  such  indemnity.  Therefore,  even 
if  the  minors  be  deemed  residuary  legatees  they  would 
not  in  this  case  in  legal  contemplation  resort  for  in- 
demnification to  any  estate  belonging  to  Florence  Meek 
and  the  other  devisees.  The  tolling  or  charge  by  equity 
in  behalf  of  the  minors  would  be  a  condition  of  their 
taking  charge  of  the  accelerated  remainder  interests. 

The  right  of  residuary  legatees  to  such  indemnity 
was  recognized  and  enforced  in  Firth  v.  Denny,  2  Allen 
(Mass.),  468;  Hinkley  v.  House  of  Refuge,  40  Md., 
461,  17  Am.  Kep.,  617. 

Woemer,  in  liis  work  on  Administration,  says  on 
this  subject: 

**The  rejection  by  the  widow  of  the  provisions  made 
for  her  by  the  will  generally  results  in  the  diminution 
or  contravention  of  devises  and  legacies  to  other  par- 
ties. The  rule  in  such  case  is  that  the  devise  or  legacy 
which  the  widow  rejects  is  to  be  applied  in  compensa- 
tion of  those  whom  her  election  disappoints. ' ' 

In  the  case  of  Jones  v.  Knappen,  63  Vt,  391,  22  Atl., 
630,  14  L.  B.  A.,  293,  there  were  involved  the  rights 
of  such  residuary  legatees.  The  court,  declaring  the 
true  doctrine,  said:  . 

*  *  The  controlling,  and,  we  think  the  more  reasonable 
principle,  announced  in  most  of  these  cases,  is  the 
one  expressed  by  Woerner,  supra,  viz.,  to  use  the 
renounced  divises  and  legacies  given  by  the  will  to  the 
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widow,  to  compensate  so  far  as  may  be,  the  devises  and 
legacies  diminished  by  snch  renimciation.  When  the 
remaindermen  are  affected  pro  rata  by  such  renun- 
ciation, acceleration  of  the  enjoyment  of  their  devises 
or  legacies,  diminished  proportionately,  will  equitably 
compensate  them,  so  far  as  possible  for  such  diminu- 
tion. But  in  this  case  accleration  of  enjoyment  would 
increase  the  specific  pecuniary  legacies,  to  the  detri- 
ment of.  the  residuary  legatees,  whose  shares  only  are 
diminished  by  the  renunciation.  Applying  the  princi- 
ple stated,  the  life  use  of  the  property  given  by  the 
will  to  the  widow,  and  renounced  by  her,  should  be 
used  to  compensate  the  residuary  legatees,  the  next 
of  kin  of  the  testator  and  of  his  wife.  This  may  be 
accomplised  by  allowing  that  portion  of  the  estate, 
not  taken  by  the  widow,  to  accumulate  during  her 
natural  life.'* 

It  is  not  unusual  for  a  testator  to  provide  for  the 
preferred  object  of  his  bounty  by  means  of  a  resid- 
uary clause  in  his  will.  That  this  is  true  is  recognized 
in  a  case  contrary  to  those  above  cited — Estate  of 
Vance,  141  Pa.,  201,  21  Atl.,  643,  12  L.  R.  A.,  227,  23 
Am.  St.  Rep.,  267.  It  is  there  held  that  the  residuary 
estate  must  bear  the  whole  loss  incident  to  a  dissent 
"unless  there  is  a  plain  intention  in  the  will  that  the 
residuary  legatee  is  the  preferred  object  of  testator's 
bounty."  It  is  submitted  that  this  places  the  rule  on 
an  illusory  and  unsatisfactory  basis.  But  if  it  were 
a  true  test,  the  minor  legatees  meet  it  in  the  case 
at  bar,  since  it  is  manifest  from  the  will  that  they  were 
the   peculiarly   preferred    objects    of   the   testator's 
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bounty,  as  witness  the  remainders  limited  in  their 
favor  in  the  fifth  and  sixth  clauses  of  the  will. 

We  therefore  are  of  opinion  that  the  realty  turned 
back  on  renunciation  by  the  widow  should  have  been 
sequestered  by  the  court  below  so  that  the  net  pro- 
ceeds therefrom  during  the  life  of  the  widow  should 
be  first  applied  to  such  indemnity  of  the  minor  lega- 
tees; and  that  thereafter  the  beneficial  enjoyment  be 
with  the  devisees  whose  estates  were  accelerated  by 
the  dissent,  they  to  be  equalized  inter  sese  as  above 
indicated.  The  payment  of  sums  from  Dona  and 
Agnes  to  Florence  to  that  end  will  be  commenced  at 
the  date  they  begin  to  receive  the  proceeds  and  be 
continued  for  the  balance  of  the  widow's  life — ^not 
throughout  the  life  of  Florence,  as  was  decreed  by 
the  lower  courts. 

Except  as  herein  modified  the  decree  of  the  Court 
of  Civil  Appeals  is  afiSrmed,  with  remand  to  the  lower 
court.  Costs  of  the  appeal  will  be  paid  by  the  three 
devisees  in  remainder,  one-half  by  Florence  Meek  and 
one-fourth  by  each  of  the  others. 
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William  and  Richard  Edward  Joirxs  et  al.  v.  Coal 
Creek  Mining  &  Manufacturing  Co.  et  al. 

(Knoxville.    September  Term,  1915). 

1.  LIMITATION     OF     ACTIONS.       Disabilities.       Nonresidence. 
Removal  of  disabilities.    Effect. 

Under  Shannon's  Code,  sec.  4448,  providing  that  persons  beyond 
the  limits  of  the  United  States  and  the  territories  thereof 
when  the  cause  of  action  accrued  shall  be  excepted  from  the 
operation  of  the  statute  of  limitations,  nonresident  plaintiffs 
cannot  maintain  their  action  based  upon  a  cumulative  disability, 
but  can  rely  only  upon  their  own  disability,  and  not  upon  a 
disability  of  their  ancestor  In  interest  upon  whose  death  pri- 
mary disability  ceased.    {Post,  pp.  165-167.) 

Cases  cited  and  approved:  Gulon  v.  Anderson,  27  Tenn.,  298; 
Welslnger  v.  Murphy,  39  Tenn.,  675;  Patton  v.  Dixon,  105 
Tenn.,  97. 

Code  cited  and  construed:     Sec.  4448  (S.). 

2.  LIMITATION      OF     ACTIONS.       Disabilities.       Nonresidence. 
Exceptions. 

Under  Shannon's  Code,  sec.  4448,  providing  that  persons  beyond 
the  limits  of  the  United  States  and  the  territories  thereof 
when  the  cause  of  action  accrued  shall  be  excepted  from, the 
operation  of  the  statute  of  limitations,  no  change  of  citizen- 
ship  for  removal  of  the  disability  is  required;  but  If  the 
persons  excepted  by  the  statute  at  any  time  come  within  the 
limits  of  the  United  States  or  its  territories,  they  are  no  longer 
protected  by  the  statute.    IPoit,  pp.  167, 166.) 

Case  cited  and  approved:     Bond  v.  Jay,  7  Cranch.,  360. 

3.  LIMITATION  OF  ACTIONS.     Exosptlons.     Burden  of  proof. 
While  the  burden  of  proof  is  on  the  party  asserting  the  bar 

of  the  statute  of  limitations  to  show  that  his  opponent  is  barred, 
when  such  showing  is  made,  then  the  burden  shifts  to  the 
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other  party  to  show  that  he  has  been  at  all  times  within  an 
exception  of  the  statute.     {Po8t,  pp.  168,  169.) 

Cases  cited  and  approved:  Sou.  Coal  &  Iron  Co.  v.  Schwoon, 
124  Tenn.,  176;  Shropshire  v.  Shropshire,  15  Tenn.,  167;  Ap- 
person  v.  Pattison,  79  Tenn.,  484;  Alvis  v.  Oglesby,  87  Tenn., 
182. 

4.  LIMITATION   OF  ACTIONS.     Nonresidence  of  plaintiff.     Evi- 
dence. 

In  an  action  in  which  the  two  plaintiff  trustees  relied  on  the 
exception  of  absence  froni  the  country  to  save  their  cause  of 

.  action  from  the  statute  of  limitations,  evidence  held  not  to 
show  that  their  several  visits  to  the  United  States  were  never 
concurrent,  so  that  they  failed  to  bring  themselves  within  the 
exception  of  the  statute.    (Poatt  pp.  169, 170.) 

5.  LIMITATION   OF  ACTIONS.     Exceptions.     Repeal   of  except- 
ing statutes.     Effect.     Validity. 

Acts  1901,  ch.  15,  abolishing  all  exceptions  of  statutes  limiting 
commencements  of  suits  and  actions  in  favor  of  persons  be- 
yond the  limits  of  the  United  States  and  the  territories  thereof, 
removes  the  exception  of  Shannon's  Code,  sec.  4448,  providing 
that  persons  beyond  the  limits  of  the  United  States  and  the 
territories  thereof  when' the  cause  of  action  accrued  shall  be 
excepted  from  the  operation  of  the  statute  of  limitations,  and 
is  valid,  since  it  does  not  cut  off  all  rights  of  action  imme- 
diately, but  gives  to  persons  formerly  under  disability  the 
full  period  of  the  statute  of  limitations  after  the  removal  of 
the  dlBability  in  which  to  bring  action.    (Post,  pp.  170-178.) 

Acts  cited  and  construed:     Acts  1901,  ch.  15. 

Cases  cited  and  approved:  McGahey  v.  State  of  Virginia  et  al.. 
135  U.  S.,  662;  Lewis  v.  Lewis,  7  How.  (U.  S.),  776. 

Case  cited  and  distinguished:  Slover  v.  Union  Bank,  115  Tenn., 
347. 

6.  CONSTITUTIONAL    LAW.      Statutes.     Construction    In    favor 
of  validity. 

A  statute  destroying  the  exceptions  to  the  statute  of  limitations 
will  be  so  construed  that  it  may  be  held  constitutional,  if  this 
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can  be  done  reasonably,  in  order  to  preserve  the  validity  of 
the  statute.    (Post,  pp.  173,  174.) 

7.  CONSTITUTIONAL  LAW.     LimlUtion  of  actions.     Obligation 
of  contracts.    Change  of  statute. 

The  statute  of  limitations  does  not  impair  the  obligation  of 
contracts,  but  takes  away  the  remedy  only,  and  so  may  affect 
the  remedy  on  contracts  or  rights  made  or  acquired  before, 
as  well  as  those  made  after,  its  passage,  provided  that  as 
to  contracts  made  before  its  passage  it  must  give  the  parties 
a  reasonable  time  in  which  to  sue.    (Post,  pp.  174, 176.) 

8.  LIMITATION   OF  ACTIONS.     Time  of  bringing  suit.     Effect. 
Where  plaintiffs  were  under  the  disability  of  nonresidence,  and 

therefore  not  subject  to  the  statute  of  limitations,  and  their 
exception  was  removed  by  statute,  within  two  years  of  which 
time  they  brought  their  action,  their  cause  is  saved,  so  as  to 
prevent  subsequent  acquisition  of  title  by  adverse  possession 
against  them,  in  spite  of  the  fact  that  it  is  subsequently  dis- 
missed, when  a  new  action  is  brought  within  one  year  from 
such  dismissal.     (Post,  pp,  175,  176.) 

9.  EJECTMENT.    Actions.     Pleadings.     Sufficiency. 

Pleadings  in  ejectment  were  sufficient,  where  title  was  averred 
upon  one  hand  and  denied  upon  the  other,  regardless  of  failure 
to  plead  details.    (Post,  pp.  176-178.) 

Acts  cited  and  construed:  Acts  1819,  ch.  28;  Acts  1851-52,  ch. 
152. 

Cases  cited  and  distinguished:  Coal  &  Iron  Co.  v.  Schwoon, 
124  Tenn.,  176;  Drewery  et  al.  v.  Nelms,  132  Tenn.,  254; 
Graham's  Heirs  v.  Nelson,  24  Tenn.,  605;  Gross  v.  Disney, 
95  Tenn.,  592. 

Code  cited  and  construed:     Sees.  4970,  4980  (S.)- 

10.   ADVERSE  POSSESSION.     Color  of  title.     Deeds.     Sufficiency. 

The  deeds  relied  upon  by  the  defendants  as  color  of  title  to 

property  in  question  in  ejectment  were  sufficient  to  show  color 

of  title,  since  when   considered   with  prior  grants   they   pur- 

133  Tenn.  11 


162  TENNESSEE  REPORTS,     [133  Term. 

Jones  et  al,  v.  Coal  Creek  Mining  &  Mfg.  Co. 

ported  to  convey  a  fee,  though  in  fact,  the  deeds  in  question 
were  but  quitclaim  deeds.    (Post,  pp.  178-181.) 
Cases  cited  and  distinguished:     Briar  Hill  Collieries  v.  Gernt, 
131  Tenn..  542;  Coal  &  Iron  Co.  v.  Schwoon,  124  Tenn.,  176. 

11.  ADVERSE  PbsSESSION.  Posseasion  of  portion  of  tract  Ef- 
fect. 
Where  one  seeking  to  establish  title  by  adverse  possession 
shows  possession  of  a  portion  of  the  tract  under  color  of  title, 
his  possession  extends  constructively  to  the  whole  tract  (Post 
pp.  181,  182.) 


FROM  ANDERSON. 


Appeal  from  the  Chancery  Court  of  Anderson 
County. — Hugh  G.  Eyle,  Chancellor. 

Lucky  &  Andrews  and  Sawyer  &  Underwood,  for 
appellants. 

Scott  &  Chandler  and  Wright  &  Jones,  for  ap- 
pellees. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  October  5,  1910,  by  the  complain- 
ants, who  are  citizens  and  residents  of  Great  Britain, 
against  the  Coal  Creek  Mining  &  Manufacturing  Com- 
pany and  the  Poplar  Creek  Coal  &  Iron  Company, 
Tennessee  corporations,  and  is  an  action  of  ejectment 
for  the  purpose  of  recovering  5,000  acres  of  land  in 
Anderson  county  originally  granted  by  the  State  to 
Samuel  C.  Young  by  grant  No.  22,382,  issued  February 
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9,  1839.  Complainants  deraign  title  from  the  grant 
by  regular  chain  of  conveyances  and  muniments  of 
title.  They  hold  as  trustees  under  the  will  of  Samuel 
Roberts,  dated  September  27, 1884,  and  who  died  Sep- 
tember 25,  1885.  He  purchased  February  4,  1856. 
The  defendants  claim  title  through  three  inferior 
grants,  and  rely  upon  the  statute  of  limitations  to  per- 
fect their  title. 

The  Coal  Creek  Mining  &  Manufacturing  Company 
claims  and  deraigns  title  to  grant  No.  40,475,  issued  to 
Wiley  &  McEwen  D-ecember  19,  1873.  This  grant  in- 
terlaps  on  the  Samuel  C.  Young  grant  partly,  covering 
a  few  hundred  acres  af  the  Young  tract.  The  Coal 
Creek  Company  also  claims  a  200-acre  tract  which  was 
granted  to  Alex  Galbreath  by  grant  No.  23,134,  issued 
November  5,  1839.  The  record  shows  an  agreement 
between  the  parties  that  it  acquired  whatever  title 
there  may  be  to  this  grant  by  regular  conveyances. 

The  Poplar  Creek  Coal  &  Iron  Company  claims  and 
deraigns  title  to  grant  No.  26,058  to  William  Bailey, 
issued  January  29,  1848,  and  this  tract  covers  all  of 
the  Young  grant,  except  that  which  is  covered  by  the 
Wiley  and  McEwen  grant,  except  a  small  piece  of 
about  ten  acres  on  the  extreme  east  of  that  tract. 

The  Alex  Galbreath  grant  claimed  by  the  Coal  Creek 
Company  lies  almost  wholly  within  the  William  Bailey 
grant  claimed  by  the  Poplar  Creek  Coal  Company, 
and  onlv  about  one-third  of  this  Galbreath  tract  lies 
within  complainants'  boundary. 

It  is  conceded  upon  the  record  that  defendant  Coal 
Creek  Company  has  had  actual  and  continuous  pos- 
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session  for  a  number  of  years  within  complainants' 
boundary  and  on  the  interlap  with  the  Wiley  and  Mo- 
Ewen  grant,  but  the  exact  date  when  this  possession 
began  is  in  some  doubt.  The  first  definite  time  estab- 
lished in  the  record  of  the  beginning  of  this  adverse 
holding  is  about  December  10, 1888,  when  a  lease  on  the 
Wiley  and  McEwen  tract  of  land  was  executed  by  the 
Wiley  Coal  Company  and  the  Coal  Creek  Mining  & 
Manufacturing  Company  jointly  to  one  Jerry  Bunch, 
who  thereupon  moved  upon  the  land,  and  from  about 
that  date  a  continuous  possession  is  shown  by  actual 
inclosures  erected  by  Jerry  Bunch  and  kept  up  con- 
tinuously by  him  and  other  tenants  of  defendant  to 
the  present  time.  His  inclosures  amounted  to  about 
twenty-five  acres.  •  One  John  Bunch  also  held  pos- 
session of  inclosures  of  about  twelve  to  fifteen  acres 
within  complainants '  boundary.  These  inclosurep 
were  situated  partly  within  the  William  Bailey  tract 
and  partly  within  the  Wiley  and  McEwen  tract;  the 
common  line  dividing  those  two  tracts  passing  through 
his  (John  Bunch's)  inclosures.  He  stated  that  he  went 
upon  the  land  and  held  possession  under  a  lease  from 
Homsby,  a  grantor  of  defendant,  and  later  by  agree- 
ment with  Cox,  who  was  a  joint  agent  of  the  two  de- 
fendants, and  while  he  stated  that  he  commenced  to 
hold  possession  about  1884,  he  shows  that  he  lived 
there  about  two  years  before  Jerry  Bunch  made  his 
inclosures,  and  he  also  shows  that  a  part  of  the  time 
he  held  for  one  Byrd,  who  claimed  the  land.  He  said 
that  about  fifteen  years  ago  Byrd  bluflfed  him  into 
taking  a  lease  from  him,  and  that  he  held  for  Byrd  for 
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two  years,  until  the  lawsuit  was  settled  between  Byrd 
and  the  defendants.  In  another  statement  he  said  that 
he  began  his  clearing  in  1889,  and  thdt  he  commenced 
first  under  Byrd,  and  that  after  the  suit  was  settled 
lie  took  the  first  lease  under  the  Coal  Creek  Company. 
Since  Cox  has  been  agent,  he  has  held  for  both  the 
Coal  Creek  Company  and  the  Poplar  Creek  Company, 
presumably  holding  on  one  side  the  line  for  one  and 
on  the  other  side  for  the  other.  Cox  has  been  joint 
agent  for  these  companies  since  1897. 

So  we  are  unable  to  determine  that  the  defendant 
Coal  Creek  Company's  possession  began  before  the 
latter  part  of  1888,  or  the  first  part  of  1889,  and  during 
the  first  part  of  this  holding  it  appears  that  there  has 
been  some  adverse  cl^im  and  possession  of  Byrd.  It 
is  not  sufficiently  clear  that  there  was  seven  years' 
exclusive  possession  by  the  Coal  Creek  Company  be- 
fore John  Bunch  held  for  Byrd,  and  it  is  not  satisfac- 
torily proven  that  the  exclusive  possession  for  the 
Coal  Creek  Comjmny  since  the  settlement  of  the  suit 
with  Byrd  has  been  more  than  fifteen  years.  The  Pop- 
lar Creek  Company  and  its  predecessors  in  title  have 
been  in  actual  possession  of  the  William  Bailey  tract 
and  within  complainants'  boundary  by  actual  inclos- 
ures  from  March,  1884,  and  this  has  probably  been 
continuous  to  the  present  time. 

Complainants  contend  that  they  are  not  affected  by 
this  adverse  possession,  because  William  and  Richard 
Edward  Jones  and  Samuel  Roberts,  under  whom  they 
claim,  have  been  residents  and  citizens  of  Great  Brit- 
ain during  all  the  time  that  possession  has  been  held 
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by  defendants,  and  that  they  fall  within  that  provision 
of  our  statute  which  excepts  from  the  operation  of  the 
limitation  persons  '*  beyond  the  limits  of  the  United 
States  and  the  territories  thereof,"  and  providing 
that : 

*  *  Such  persons,  or  their  representatives  and  privies, 
as  the  case  may  be,  may  commence  the  action,  after 
the  removal  of  such  disability,  within  the  time  of  limi- 
tation for  the  particular  cause  of  action,  unless  it  ex- 
ceeds three  years,  and  in  that  case  within  three  years 
from  the  removal  of  such  disability."  Shannon's 
Code,  section  4448. 

The  bill  avers  that  Samuel  Roberts  was  a  citizen  and 
resident  of  Wales,  Great  Britain,  and  a  nonresident 
of  the  State  of  Tennessee,  except  for  a  short  period 
just  before  the  Civil  War,  and  that  he  remained  in  the 
State  of  Tennessee  or  within  the  United  States  until 
about  the  year  1868.  Richard  Edward  Jones  testified 
that  Samuel  Roberts  was  throughout  his  whole  life 
a  citizen  of  Great  Britain,  and  never  returned  to  the 
United  States  after  the  year  1870.  Richard  Edward 
Jones  and  his  co-complainant,  William  Jones,  are  citi- 
zens and  residents  of  Great  Britain,  but  have  both 
visited  in  this  country.  Richard  Edward  Jones  stated 
that  William  Jones  has  lived  at  Sutton  Lodge,  Shrews- 
bury, in  the  county  of  Salop,  in  England,  continuously 
since  the  year  1880,  and  that  he,  Richard  Edward 
Jones,  has  lived  at  Oakley  Grange,  Shrewsbury,  in  the 
county  of  Salop,  in  England,  continuously  since  the 
year  1902.  He  stated  that  he  was  in  the  United  States 
of  America  upon  several  occasions  between  the  years 
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1884  and  1892,  but  has  not  been  in  this  country  since 
1892.  He  was  paying  visits  in  various  places  entirely 
upon  pleasure,  and  was  not  in  the  State  of  Tennessee. 
He  stated  that  bis  co-trustee,  William  Jones,  was  in 
the  United  States  of  America  from  June,  1857,  until 
November,  1864,  and  that  he  miade  a  second  visit  to 
the  United  States  in  April,  1890,  returning  to  England 
in  June  of  the  same  year,  and  had  not  been  in  the 
United  States  since  the  year  1890.  His  statements 
conflict  as  to  when  William  Jones  was  in  the  United 
States,  first  saying  that  he  had  lived  in  England  con- 
tinuously since  1880,  and  stating  in  another  part  of 
his  deposition  that  he  visited  the  United  States  in 
1890. 

As  to  the  Poplar  Creek  Company,  the  Patterson 
possession  held  by  it  and  its  vendors  was  held  from  the 
year  1884.  Samuel  Roberts,  the  ancestor,  did  not  die 
until  late  in  the  autunm  of  1885.  The  disability  of 
complainants  will  not  avail  them  as  to  grant  No.  26,058, 
because  the  possession  on  it  began  before  the  death 
of  Samuel  Roberts.  His  disability  ceased  and  the 
statute  began  to  run  after  his  death.  It  is  well  settled 
that  no  cumulative  disability  will  prevent  the  bar. 
Guion  V.  Anderson,  8  Humph.,  298,  326;  Weisinger  v. 
Murphy,  2  Head,  675;  Patton  v.  Dixonj  105  Tenn.,  97, 
58  S.  W.,  299. 

But  if  witnesses  were  mistaken  in  saying  the  pos- 
session for  the  Poplar  Creek  Coal  Company  began 
before  the  death  of  Samuel  Roberts,  did  the  statute 
run  bv  reason  of  the  visits  of  William  and  Richard 
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Edward  Jones  to  the  United  States  after  they  became 
entitled  to  sue! 

Our  statute  (Shannon's  Code,  section  4448)  as  to 
persons  beyond  the  limits  of  the  United  States  and  the 
territories  thereof  is  not  like  some  other  statutes  of  a 
similar  nature  which  require  citizenship  in  this  coun- 
try in  order  to  bring  a  former  nonresident  citizen 
within  the  provisions  of  the  law.  Bond  v.  Jay,  7 
Cranch,  350,  3  L.  Ed.,  267.  Our  act  does  not  require 
a  change  of  citizenship  for  the  removal  of  this  dis- 
ability. The  exception  in  our  statute  is  as  to  persons 
bevond  the  limits  of  the  United  States  and  the  terri- 
tones  thereof,  and  if  they  come  within  the  limits  of  the 
United  States  or  its  territories  they  are  no  longer  pro- 
tected by  its  provisions. 

The  proof  shows  that  Samuel  Roberts  died  Septem- 
ber 14,  1885,  after  having  executed  a  last  will  and 
testament,  under  which  he  devised  the  property  in 
question  to  William  and  Richard  Edward  Jones,  the 
complainants,  and  their  heirs,  as  trustees  to  hold  the 
same  on  behalf  of  the  several  shareholders  therein 
and  with  full  power  to  manage  and  sell  the  lands. 

It  is  insisted  by  complainants  that  William  and  Rich- 
ard Edward  Jones  are  joint  trustees,  and  that  before 
adverse  possession  could  operate  against  them  th^ 
would  have  to  both  come  to  the  United  States  at  the 
same  time.  It  is  not  certain  upon  this  proof  when  they 
were  in  the  United  States,  but  Richard  Edward  Jones 
was  here  several  times  between  1884  and  1892,  paying 
visits  in  various  places,  and  in  one  part  of  his  depo- 
sition he  stated  that  William  Jones  visited  the  United 
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States  in  April,  1890,  and  retuned  to  England  in  June 
of  the  same  year. 

The  complainants  are  undertaking  to  set  np  a  disa^ 
bility,  and  it  is  incumbent  upon  them  to  make  out  the 
exceptions.  Their  place  of  residence  at  any  particular 
time  is  peculiarly  within  their  knowledge.  While  the 
burden  is  on  the  plaintiff  to  prove  facts  necessary 
to  create  a  bar  {Sou.  Coal  <&  Iron  Co.  v.  Schwoon,  124 
Tenn.,  176, 135  S.  W.,  785),  yet  the  burden  shifts  when 
the  bar  is  once  made  out,  to  the  defendant  to  prove  con- 
tinuing facts  necessary,  not  only  to  show  that  he  comes 
within  the  exception  to  the  statute,  but  that  he  re- 
mained continuously  within  such  exception  for  a  suf- 
ficient length  of.  time  as  to  bring  him  within  the  law 
(Shropshire  v.  Shropshire,  7  Yer.,  167;  Apperson  v. 
Pattison,  11  Lea,  484;  Alvis  v.  Oglesby,  87  Tenn.,  182, 
10  S.  W.,  313). 

Complainants,  therefore,  not  having  shown  satisfac- 
torily to  the  court  that  they  were  not  both  within  the 
United  States  during  the  time  that  this  adverse  pos- 
session existed  on  the  land,  they  must  fail  in  their  de- 
fense on  that  question  as  to  the  defendant  Poplar 
Creek  Coal  &  Iron  Company ;  it  being  conclusively 
shown  to  have  maintained  continuous  adverse  posses- 
sion since  4Jie  year  1890,  when  William  Jones  was  last 
in  this  country.  Conceding  that  complainants  were 
trustees  in  such  sense  that  neither  one  could  convey 
the  land  without  the  other,  and  that  therefore  a  right 
could  not  be  acquired  against  them  by  prescription 
or  under  the  statute  of  limitations  unless  both  should 
fall  within  the  provisions  of  the  law  at  the  same  time, 
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yet  it  does  not  appear  that  only  one  of  them  was  here 
at  the  time  of  these  visits.  Upon  the  hypothesis 
assumed,  it  should  have  appeared  affirmatively  that 
one  of  these  trustees  was  absent  at  all  times  from  the 
United  States. 

However,  this  conclusion  does  not  apply  to  the  Coal 
Creek  Mining  &  Manufacturing  Company,  because  of 
the  uncertainty  of  its  exclusive  possession  prior  to 
1890,  and  it  becomes  necessary  to  inquire  whether  the 
adverse  possession  by  it  has  become  effective  since 
that  time. 

The  exception  contained  in  our  statute  as  to  persons 
beyond  the  limits  of  the  United  States,  as  above 
quoted,  was  repealed  by  the  legislature  by  its  act  of 
1901  (chapter  le5),  which  purports  to  abolish  **all  ex- 
ceptions of  statutes  limiting  the  commencement  of 
suits  and  actions  in  favor  of  persons  beyond  the  limits 
of  the  United  States  and  the  territories  thereof,  and  to 
repeal  all  laT\rs  providing  for  such  exceptions."  It 
is  insisted  by  complainants  that  this  is  not  a  good 
and  valid  act,  and  is  unconstitutional  and  void,  espe- 
cially if  effective,  as  in  this  case,  to  extinguish  or 
destroy  a  right  of  action  which  had  already  accrued. 
It  is  argued  that  the  purpose  of  this  act  of  1901  was 
to  absolutely  and  effectively  as  of  that  date  cut  off  and 
destroy  all  right  of  action  at  that  time  existing  in 
favor  of  any  person  beyond  the  limits  of  the  United 
States  and  the  territories  thereof,  unless,  as  provided 
in  that  act,  action  had  already  begun. 

Complainants  cite  a  number  of  authorities  support- 
ing the  text  stated  in  Cyc.  vol.  8,  p.  921,  as  follows : 
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*  *  Statutes  reducing  or  extending  the  time  to  bring  an 
action  and  having  a  retrospective  bearing  on  exist- 
ing causes  of  action,  but  not  affecting  such  as  are 
already  barred,  are  constitutional  in  that  respect,  if 
a  reasonable  time  is  allowed  by  them  for  bringing 
action  before  they  go  into  operation ;  but  they  are  held 
unconstitutional  if  no  such  reasonable  time  is  allowed 
before  they  go  into  effect.  So,  too,  they  will  be  held 
invalid  if  their  effect  is  to  remove  a  bar  once  actually 
gained,  which  is  properly  called  a  vested  right. ' ' 

It  was  held  in  the  case  of  McGahey  v.  State  of  Vir- 
ginia  et  al,  135  U.  8.,  662,  10  Sup.  Ct,  972,  34  L.  Ed., 
304,  that  a  new  and  shorter  statute  of  limitations  is 
not  necessarily  unconstitutional  as  to  actions  which 
have  accrued,  if  a  reasonable  time  is  given  by  it  to 
bring  such  action. 

In  Slover  v.  Union  Bank,  115  Tenn.,  347,  89  S.  W., 
399,  1  L.  R.  A.  (N.  S.),  528,  an  act  of  the  legislature 
qL Tennessee  was  passed  upon  which  provided  that: 

**No  action  shall  be  brought  on  any  claim  for  usury 
after  two  years  from  the  date  of  the  payment  of  the 
debt  upon  which  such  claim  for  usury  shall  be  based, 
provided  this  act  shall  not  affect  any  litigation  now 
pending. ' ' 

At  the  time  of  the  passage  of  that  jact,  complain- 
ant Slover  had  a  right  of  action  against  the  Union 
Bank,  but  it  was  contended  by  the  Union  Bank  in  that 
case  that  by  virtue  of  the  act  of  1903  his  right  of  action 
was  cut  off.    The  court  said : 

**In  order  to  sustain  the  validity  and  constitution- 
ality of  this  act,  we  are  compelled  to  give  it  a  prospec- 
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tive,  instead  of  a  retrospective,  eflfect.  In  other  words, 
if  the  right  of  action  had  accrued  to  any  party  before 
the  passage  of  the  act  to  recover  for  the  usury  paid, 
such  right  would  not  be  affected  afterward  by  the  pas- 
sage of  the  act,  even  though  the  suit  had  not  been 
brought  before  its  passage. 

'  *  The  proWsion  of  the  act  that  it  shall  not  affect  any 
litigation  now  pending  is  entirely  nugatory  and  of 
no  effect,  since  the  legislature  coold  not  interfere  with 
the  rights  of  the  claimant  after  suit  commenced. 

^*  Striking  out  this  provision,  therefore,  we  have  an    ^ 
act  which  changes  the  statute  from  six    ...    to  two 
years  without  mentioning  rights  of  action  which  had 
already  accrued. 

*  *  We  think,  therefore,  that  the  legislature  must  have 
meant  to  give  the  act  a  prospective,  and  not  a  retro- 
spective, effect,  and  that  rights  of  action  which  had 
accrued  before  the  passage  of  the  act  were  not  cut  off 
or  affected  by  its  operation,  inasmuch  as  no  time  MPS 
given  for  the  enforcement  of  such  rights." 

The  act  of  1901  now  in  question  provided  that  it 
should  not  apply  to  any  suits  or  actions  then  pending, 
as  did  the  act  of  1903,  discussed  in  Slover  v.  Union 
Bank,  and  has  such  similarity  in  other  respects  that 
we  think  the  same  rules  may  apply,  in  construction,  to 
the  act  now  under  consideration.  We  think  the  legis- 
lature must  have  intended  a  prospective  effect  and 
that  rights  of  action  existing  before  the  passage  of  the 
act  M^ere  not  immediately  cut  off  by  its  operation. 
But  inasmuch  as  the  act  repealed  all  provisions  of  law 
making  an  exception  to  persons  beyond  the  limits  of 
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the  United  States  and  the  territories  thereof,  a  proper 
construction  is  that,  while  the  exception  was  cut  off 
as  to  all  future  actions,  it  did  not  cut  off  all  existing 
rights  of  action  immediately,  but  that,  inasmuch  as  the 
statute  of  limitations  had  not  then  run  against  such 
persons,  they  would  have  the  full  period  of  the  statute 
of  limitations  thereafter  within  which  to  bring  suit, 
which  in  this  case  would  be  seven  years.  A  statute 
of  Illinois,  repealing  a  saving  clause  in  a  former  act 
of  limitation,  was  given  this  construction  by  the 
supreme  court  of  the  United  States,  and  it  was  held 
that  the  statute  ran,  against  a  nonresident  who  wa^ 
previously  within  the  exception,  from  the  date  of  the 
repeal.  Lewis  v.  Leivis,  7  How.  (U.  S.),  776, 12  L.  Ed., 
909. 

While  a  statute  of  this  nature  is  generally  held  in- 
valid unless  it  gives  a  time  within  which  to  sue,  in  favor 
of  any  person  affected  who  has  a  cause  of  action,  yet 
the  court  will  c<)nstrue  an  act  so  it  will  be  constitu- 
tional, if  this  can  be  done  reasonably.  Most  of  the 
cases  on  this  question  pertain  to  statutes  of  limita- 
tion enacted  shortening  the  time  within  whioh  to  sue. 
This  is  a  case  where  an  exception  is  repealed,  bringing 
the  person  who  is  beyond  the  United  States  and  the 
territories  thereof  on  the  same  footing  as  other  per- 
sons generally.  A  right  of  this  nature  to  sue  cannot 
be  suddenly  cut  off.  To  do  so  would  be  to  destroy  by 
one  stroke  a  right  which  at  the  time  of  the  enactment 
of  the  new  law  one  possessed,  and  which  was  in  the 
nature  of  a  vested  right.  In  order  to  save  the  statute 
the  court  will  so  apply  its  operation  as  to  give  the 
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person  affected  his  right  of  action  if  this  can  be  rea- 
sonably done;  whereas  one  had  a  cause  of  action  at 
the  moment  of  the  passage  of  the  act  by  virtue  of  the 
saving  clause  before  that  time  in  effect,  he  is  now, 
from  its  repeal,  placed  for  the  first  time  where  a  limi- 
tation will  completely  operate  against  him.  He  is  then 
on  the  footing  of  other  persons  generally.  By  the  old 
statute  he  had  only  three  years  from  the  removal  of 
the  disability  within  which  to  sue,  but  he  cannot,  after 
the  repeal,  be  affected  by  the  three-year  provision 
because  his  three-year  saving  is  gone.  He  is  now 
faced  with  a  seven-year  statute  which  for  the  first  time 
may  unqualifiedly  apply  to  him.  The  legislature  might 
have  given  a  reasonable  time  within  which  to  sue  by  a 
person  thus  under  disability  short  of  the  period  of 
seven  years  by  this  repealing  act,  but  he  must  have 
been  given  a  reasonable  time  to  assert  his  right. 
The  legislature  did  not  in  terms  give  additional  time 
after  the  repeal  for  any  one  to  sue  who  might  have  a 
cause  of  action.  Not  having  so  done,  the  reasonable 
construction  is  that,  having  removed  the  disability, 
the  person  having  the  right  of  action  was  intended  to 
have  his  full  seven  years  within  which  to  bring  suit 
from  the  date  of  the  repeal. 

A  statute  of  limitations,  inasmuch  as  it  takes  away 
the  remedy  only  and  does  not  impair  the  obligation, 
may  affect  the  remedy  on  contracts  or  rights  made  or 
acquired  before  as  well  as  those  made  after  the  pas- 
sage of  it.  But  this  has  its  qualifications,  based  on 
sound  principle,  that  in  order  to  give  one  his  day  in 
court  he  must  be  allowed  a  reasonable  time  after  the 
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removal  of  his  disability  within  which  to  sue.  It  was 
in  consideration  of  this  principle  that  our  three-year 
saving  provision  was  enacted. 

We  can  see  no  other  logical  conclusion  than  that 
the  repealing  act  of  1901  has  not  cut  off  the  right,  but 
has  for  the  first  time  placed  complainants  where  they 
must  sue  within  seven  years.  So  the  statute  began  to 
operate  against  complainants  from  the  year  1901.  The 
complainants  are  given  their  day  in  court  by  this  con- 
struction, after  the  removal  of  their  disability,  and  the 
statute  is  a  valid  and  constitutional  repeal. 

Complainants  contend,  however,  that  they  instituted 
suit  against  defendant  Coal  Creek  Mining  &  Manu- 

■ 

facturing  Company,  September  10,  1903,  which  was 
dismissed  without  prejudice  October  6,  1909,  and  that 
this  action  was  brought  within-  one  year  of  such  dis- 
missal, which  they  are  permitted  to  do  under  our  stat- 
ute. Shannon's  Code,  section  4446.  An  amendment 
to  the  original  bill  avers  that  suit  was  brought  by  com- 
plainants to  recover  the  land  set  out  and  described  in 
the  present  suit,  and  averring  dismissal  and  new  suit 
brought,  as  they  now  contend.  The  defendants  an- 
swered, denying  the  averments  of  this  amendment. 

There  is  an  agreement  of  counsel  in  the  record  as 
follows : 

**It  is  further  agreed  that  the  original  suit  of  Wil- 
Ham  and  Richard  Edward  Jones,  Trustees,  etc.,  v.  Coal 
Creek  Mining  <&  Manufacturing  Company,  No.  1108, 
was  filed  September  10,  1903,  and  was  dismissed  with- 
out prejudice  October  6,  1909." 
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This  agreement  does  not  state  that  the  suit  referred 
to  was  to  recover  this  same  tract  of  land,  but  it  is  be- 
tween the  same  parties  and  describes  the  complain- 
ants as  trustees.  In  view  of  the  averments  in  the  bill, 
we  have  no  doubt  but  that  counsel  intended  to  agree 
that  it  was  the  same  suit  At  any  rate,  we  shall  so 
consider  it,  since  agreements  of  this  nature  should  be 
liberally  construed  in  accordance  with  the  true  inten- 
tion. We  have  no  doubt  but  that  the  suit  was  for  the 
same  subject-matter,  or  else  the  agreement  would  have 
indicated  to  the  contrary. 

It  therefore  appears  that  there  had  been  no  effective 
adverse  possession  on  grant  No.  40,475,  because  com- 
plainants were  within  the  exception  to  the  statute  prior 
to  the  act  of  1901,  repealing  that  exception,  and  their 
original  suit  was  brought  in  1903,  saving  their  right 
since  that  time. 

Complainants  insist,  further,  that  the  defendants 
have  not  sufficiently  set  up  their  plea  of  the  statute 
of  limitations,  and,  upon  the  other  hand,  the  defend- 
ants contend  that  the  complainants  have  not  sufficiently 
pleaded  their  immimity  from  the  statute  because  of 
their  residence  beyond  the  limits  of  the  United  States 
and  the  territories  thereof.  It  is  unnecessary  to  de- 
termine whether  these  pleas,  strictly  speaking,  were 
sufficient.  The  whole  course  of  procedure  in  regard  to 
ejectment  suits  is  provided  for  in  the  statute  of  1851- 
52  (chapter  152),  embraced  in  Shannon's  Code,  sec- 
tion 4970  et  seq.,  simplifying  in  a  systematic  way  the 
practice.  By  subsection  8  of  that  statute  (Shannon's 
Code,  section  4980)  it  is  provided: 
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"The  defendant  may  plead  that  he  is  not  guilty  of 
unlawfully  withholding  the  premises  claimed  by  the 
paintiffy  and  upon  such  plea  may  avail  himself  of  all 
legal  defenses/' 

The  first  clause  of  the  act  of  1819  not  only  cuts  off 
the  right  of  action  against  the  owner  in  favor  of  one 
having  had  seven  years'  adverse  possession  of  any 
lands  in  this  State  under  registered  assurance  of  title 
purporting  to  convey  the  estate  in  fee,  but  is  thereby 
vested  with  a  good  and  indefeasible  title  in  fee  to  the 
land  described  in  his  assurance  of  title. 

This  court  held  in  Coal  d  Iron  Company  v.  Schwoon, 
124  Tenn.,  176,  135  S.  W.,  785,  that  so  far  as  an  issue 
is  concerned  as  to  an  adverse  possession  which  oper- 
ates to  transfer  title,  it  is  tmnecessary  to  plead  the 
statute  of  limitations. 

In  Drewry  et  al.  v.  Nelms  (decided  by  this  court  at 
the  last  Jackson  term),  132  Tenn.  (5  Thomp.),  254, 
177  S.  W.,  946,  it  was  held  that  imder  our  statute  pro- 
viding that  in  ejectment  the  defendant  may  plead  that 
he  is  not  guilty  of  withholding  the  premises  claimed 
by  the  plaintiff,  and  under  such  plea  may  avail  him- 
self of  all  legal  defenses,  it  is  unnecessary  to  plead  the 
statute  of  limitations  on  the  effect  of  the  statute  to  toll 
the  title,  arising  in  an  ejectment  suit,  and  that  it  fol- 
lows necessarily  an  exception  to  the  statute  need  not 
be  ijleaded. 

The  case  of  Graham's  Heirs  v.  Nelson,  5  Humph., 
605,  was  one  where  the  statute  of  limitations  (Acts 
1819,  ch.  28)  did  not  apply  because  there  was  no  ad- 
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verse  claim  to  the  party  entitled  to  the  land.  A  limi- 
tation was  insisted  on,  notwithstanding  there  was  no 
adverse  possession,  and  it  was  held  that  the  act  of 
1S19  did  not  apply.  It  was  also  held  that  the  pleas 
attempted  to  be  made  were  not  properly  interposed, 
but  this  was  rather  incidentally  remarked;  the  con- 
trolling question  in  the  case  being  that  there  was  no 
adverse  possession.  That  case  was  decided  in  1845, 
before  the  passage  of  our  act  of  1851-52,  simplifying 
ejectment  suits. 

Tn  Gross  v.  Disney,  95  Tenn.,  592,  32  S.  W.,  632,  it 
was  held  that  a  plaintiff  who  relies  upon  disability  to 
avoid  the  effect  of  the  statute  of  limitations  must 
allege  that  it  existed  when  the  cause  of  action  accrued, 
and  also  that  it  continued  to  the  time  when  it  would 
be  an  answer  to  the  bar.  The  court  in  that  case,  how- 
ever, did  not  discuss,  and  we  assume  that  its  atten- 
tion was  not  called  to,  the  provisions  of  our  Code  with 
respect  to  ejectment  suits,  and  the  effect  of  adverse 
possession  in  such  cases.  While  the  rule  stated  in 
Gross  V.  Disney  is  the  general  rule  and  applies  in  other 
actions,  it  has  no  application  under  our  statutes  to 
ejectment  cases,  where  the  holding  of  possession  has 
the  effect  to  toll  the  title.  The  pleadings  of  all  par- 
ties in  this  suit  are  sufficient,  since  these  matters  all 
arise  under  the  one  question  of  title  to  the  land,  which 
is  averred  upon  the  one  hand  and  denied  upon  the 
other. 

It  is  next  insisted  by  the  complainants  that  the  title 
papers  of  the  defendants  did  not  purport  to  convey 
the  land  covered  by  older  and  superior  titles  such  as 
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the  title  of  the  complainants  in  this  cause^  and  are  not 
sufficient  as  colors  of  title.  '  It  is  insisted  that  the  deed 

* 

of  E.  F.  Wiley  et  cd.  to  the  Wiley  Coal  Company,  con- 
veying grant  No.  40,475,  only  purports  to  convey  all 
the  right,  title,  and  interest  of  every  character  and 
description,  both  legal  and  equitable,  in  whatsoever 
capacity  they  may  hold  the  same,  of  the  grantors, 
in  an  undivided  one-half  interest  to  said  land.  It  is 
further  insisted  that  the  Wiley  Coal  Company,  in  sell- 
ing to  the  Coal  Creek  Mining  &  Manufacturing  Com- 
pany, only  undertakes  to  convey  its  right,  title,  and 
interest  in  said  tract  of  land ;  also  that  in  the  deed  of 
Chapman  and  wife  to  the  Coal  Creek  Mining  &  Jif anu- 
f acturing  Comjmny  it  only  purported  to  convey  all  the 
lands,  premises,  leaseholds,  interest,  mining  rights, 
interest  in  coal  and  minerals,  iron  furnaces,  coke  ovens, 
and  interests  in  lands  situated  in  the  counties  of  Eoane, 
Anderson,  and  Morgan,  State  of  Tennessee,  which 
were  heretofore  owned  by  the  Oakdale  Iron,  Coal  & 
Transportation  Company.  It  is  insisted  that  at  the 
time  of  the  execution  of  these  deeds  the  possessions 
had  not  run,  and  that  the  only  title  held  by  the  parties 
was  such  as  they  owned  under  the  Wiley  and  Mc- 
Ewen  grant ;  that  therefore  these  instruments  would 
not  be  a  color  of  title  to  that  portion  of  the  land  cov- 
ered by  the  superior  title  of  complainants. 

Complainants  cite  the  case  of  Briar  Hill  Collieries 
v.  (5emt;i31  Tenn.  (4  Thomp.),  542,  175  S.  W.,  560. 
Upon  looking  to  these  conveyances,  however,  we  are 
of  opinion  that  they  are  not  identical  with  the  instru- 
ment under  consideration  in  that  case,  but  rather  fall 
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within  the  principles  announced  in  Coal  d  Iron  Com- 
pany V.  Schwoon,  124  Tenn.,  176, 135  S.  W.,  785,  which 
were  also  approved  in  the  Gernt  Case.  In  the  Schwoon 
Case  it  was  held  that  all  parts  of  the  deed  must  be 
construed  together,  without  regard  to  its  mere  formal 
divisions.  The  words  "of  quitclaim"  in  that  deed 
were  taken  in  connection  with  the  will  of  W.  C.  Hill, 
and  the  tax  deeds  made  to  Hill,  all  of  which,  taken 
together,  made  out  a  good  color  of  title.  It  was  held 
that  the  tax  deed  should  be  taken  in  connection  with 
the  will,  since  the  deed  of  the  executor,  the  one  under 
consideration,  referred  to  the  will  and  purported  to 
convey  the  interest. of  his  testator;  that  this  neces- 
sarily referred  to  his  title  papers,  both  of  which  were 
duly  registered  in  the  county  at  the  time  the  deed 
was  made. 

The  deed  of  E.  F.  Wiley  and  others  to  the  Wiley 
Coal  Company,  and  of  the  Wiley  Coal  Company  to  the 
Coal  Creek  Mining  &  Manufacturing  Company,  re- 
ferred to  grant  No.  40,476  to  Edwin  F,  Wiley  and  J. 
F.  McEwen.  The  latter  deed  also  refers  to  the  land 
as  being  the  land  conveyed  to  the  party  of  the  first 
part  by  E.  F.  Wiley  et  aL  The  grant  to  Wiley  and 
McEwen  purports  to  vest  a  one-half  interest  in  the  land 
to  E.  F.  Wiley.  The  deed  when  read  in  connection 
with  the  grant,  to  which  it  refers,  makes  out  a  good 
color  of  title  to  an  undivided  one-half  interest.  In  the 
deed  of  E.  R.  Chapman  to  the  Coal  Creek  Mining  & 
Manufacturing  Company,  all  lands  were  conveyed  that 
were  heretofore  owned  by  the  Oakdale  Coal,  Iron  & 
Transportation  Company,  and  its  title  papers  and 
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deeds  referred  to  purport  to  convey  the  estate  in  fee 
to  the  other  one-half  interest,  which  makes  color  of 
title  to  that  share. 

Complainants  finally  say  that  in  any  event  they 
should  be  decreed  that  part  of  the  Alex  Galbreath 
grant,  No.  23,134,  which  lies  within  the  boundary  of  the 
Samuel  C.  Young  grant.  Complainants  take  the  posi- 
tion that,  inasmuch  as  the  Coal  Creek  Company  claims 
under  this  grant  and  that  there  is  no  possession  on  the 
interlap  of  it  and  complainants '  grant,  that  portion  of 
the  land  would  be  unaffected  by  the  statute  of  limita- 
tions. While  it  appears  that  the  Coul  Creek  Company 
does  have  a  deed  to  this  particular  200-acre  tract  of 
land,  and  that  a  portion  of  it  interlaps  with  complain- 
ants'  boundary,  yet  that  portion  lies  altogether  within 
the  boundary  of  grant  No.  26,058  to  William  Bailey, 
claimed  by  the  Poplar  Creek  Coal  &-Iron  Company. 
There  is  no  exclusion  of  this  200  acres  in  the  muni- 
ments of  title  of  the  Poplar  Creek  Coal  Com- 
pany, and  it  had  constructive  possession  to  the  extent 
of  its  boundary  by  virtue  of  its  actual  possession. 
There  being  no  title  in  this  grant  No.  23,134,  within  the 
interlap,  it  being  inferior  to  the  Samuel  C.  Young 
grant,  the  only  title  necessary  to  be  affected  by  the 
adverse  possession  was  that  of  complainants,  the 
superior  title.    When  that  was  barred,  all  was  barred. 

For  the  reasons  herein  stated  the  complainants  will 
recover  all  that  part  of  grant  No.  40,475,  which  inter- 
laps with  grant  No.  22,382.  The  bill  will  be  dismissed 
as  to  all  the  land  lying  within  grant  No.  26,058.  If 
adverse  possession  by  the  Poplar  Creek  Company  and 
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its  vendors  was  interrupted  by  an  adverse  possession 
by  John  Bnnch  for  Byrd,  which  is  not  clear  on  the 
record,  and  if  it  was  not  effective  by  failure  of  com- 
plainants, joint  owners,  to  come  within  the  United 
States,  it  has  been  effective  on  this  tract  since  the 
repeal  of  the  exception  clause  in  1901.  The  Poplar 
Creek  Company  was  not  sued  until  after  more  than 
seven  years  from  tliis  repeal.  The  possession  was  con- 
tinuous during  this  seven  years.  Defendant  Coal 
Creek  Mining  &  Manufacturing  Company  will  pay  one- 
half,  and  complainants  will  pay  the  other  half,  of  the 
costs  of  the  cause. 
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Jones  et  al.  v.  Coal  Cbeek  Min.  &  Mfg.  Co.  et  al* 
{KnoxvUle.    September  Term,  1915.) 

1.  ADVERSE  POSSESSION.     Requisites.     Burden  of  proof. 
One  seeking  to  show  title  by  adverse  possession  has  the  burden 

to  make  out  by  clear  atid  positive  testimony  such  adverse  pos- 
session as  will  bar  the  real  title.     (Post,  pp.  184,  185.) 

2.  ADVERSE  POSSESSION.     Requisites.     Burden  of  proof. 
Although  instruments  under  which  an  adverse  claimant  made  his 

claims  did  not  appear,  but  it  was  established  that  there  was  such 
a  claim,  another  claimant,  seeking  in  an  action  to  establish  title 
by  adverse  possession,  has  the  burden  of  clearing  up  the  ques- 
tions raised  by  the  existence  of  the  other  claim,  and  of  showing 
its  invalidity.     (Post,  p.  185.) 

3.  ADVERSE  POSSESSION.     Requisites.     Evidence.     Burden  of 
proof. 

In  spite  of  the  principle  that  a  tenant  cannot  attorn  to  another, 

so  as  to  hold  adversely  to  his  landlord  without  notice  to  him, 
where  it  appeared  that  a  tenant  had  claimed  adversely  to  his 
landlord  because  of  certain  suits  involving  the  landlord's  title, 
one  seeking  to  establish  adverse  possession  to  the  same  land,  as 
against  both  the  landlord  and  the  tenant  and  their  assignees, 
has  the  burden  of  showing  positively  that  the  tenant  had  no 
title  by  adverse  possession.     (Post,  pp.  185,  186.) 

4.  ADVERSE  POSSESSION.     Requisites.     Exclusive  possession. 
Effect  of  double  claims. 

Although  the  true  owner  of  land  against  whom  an  adverse  claim 
is  asserted  has  presumptive  title  to  all  land  not  within  the  actual 
inclofiures  of  the  adverse  claimant,  that  is  not  true  of  a  mere 
trespasser;  and  possession  by  two  adverse  claimants,  neither 
of  which  has  title,  neutralizes  the  possession  of  each  in  the 
overlap,  priority  ol  possession  creating  no  advantage.  (Post,  pp. 
186,  187.) 


*A8  to  what  constitutes  residence  out  of  the  State  within  the  mean- 
ing of  the  statute  of  limitations  see  note  in  17  L.  R.  A.,  225;  47  L. 
R.  A.  (N.  S.),  309. 

On  quit  claim  deed  as  color  of  title  for  purposes  of  adverse  posses- 
sion see  note  in  4  L.  R.  A.  (N.  S.),  776. 

On  sufficiency  and  effect  of  "return"  to  State  by  defendant  to  start 
statute  of  limitations  running  see  note  in  23  L.  R.  A.  (N.  S.),  547. 
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Cases  cited  and  approved:  Hunnicutt  v.  Peyton,  102  U.  S.,  333; 
White  V.  Lavender,  37  Tenn.,  648;  Berry  v.  Walden,  6  Tenn., 
174-177;  McClung  v.  Ross,  6  Wheat.  (U.  S.),  116;  Creech  v. 
Jones,  37  Tenn.,  631;  Waddle  v.  Stuart,  36  Tenn.,  535;  Norvell 
V.  Gray,  31  Tenn.,  96,  107;  Iron  Co.  v.  Railroad,  131  Tenn.,  236; 
Walker  v.  Fox,  85  Tenn.,  154. 


FROM  ANDERSON. 


Appeal  from  the  Chancery  Court  of  Anderson  Coun- 
ty.— Hugh  G.  Kyle,  Chancellor. 

Sawyer  &  Underwood  and  Lucky  &  Andrews,  for 
appellants. 

ScoTT  &  Chandler  and  Wright  &  Jones,  for  appel- 
lees. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

A  petition  has  been  filed  to  rehear  this  case. 

The  position  taken  by  the  petitioner,  that  the  pos- 
session of  John  Bunch,  while  he  held  for  one  Byrd,  will 
be  limited  to  the  inclosure  so  held  by  him  for  Byrd,  in 
its  effect  to  neutralize  the  possession  of  defendant,  can- 
not be  sustained  under  the  facts  in  this  case.  It  is 
upon  the  testimony  of  John  Bunch  alone  that  the  de- 
fendant relies  to  prove  its  adverse  possession  by  Jerry 
Bunch  and  John  Bunch.  This  witness  shows  that, 
while  the  possession  of  Jerry  Bunch  was  being  held  by 
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hiniy  that  he  (John  Bnnch)  was  also  holding  under  a 
lease  from  Byrd,  and  that  it  was  of  this  land.  He  shows, 
furthermore,  that  there  was  litigation  over  the  land, 
and  that  he  continued  to  hold  for  Byrd  until  the  litiga- 
tion was  ended.  The  proof,  therefore,  establishes  that 
it  was  this  identical  land  of  which  he  was  in  posses- 
sion under  a  lease.  The  lease  itself  might  define  bound- 
ary and  extend  the  constructive  possession  so  as  to 
cover  the  land.  Presumably  it  did  so  from  this  testi- 
mony. If  there  were  no  instrument  defining  bound- 
ary, the  possession  would  be  confined  to  the  actual  in- 
closure.  But  it  is  incumbent  upon  the  defendant  to 
make  out  by  clear  and  positive  testimony  such  adverse 
possession  as  will  bar  the  real  title.  In  the  effort  to 
make  out  such  possession,  the  defendant's  own  witness 
proves  that  its  possession  was  mixed,  or,  to  say  the 
l^st,  left  it  seriously  in  doubt  on  this  point. 

While  the  color  of  title  or  instrument  under  which 
Byrd  was  claiming,  and  the  lease  to  his  tenant,  neither 
appear,  we  think  this  was  a  matter  which  the  defendant 
Coal  Creek  Company  should  have  cleared  up,  inas- 
much as  the  facts  are  presented  through  the  testimony 
of  a  witness  introduced  by  it,  and  the  burden  was  cast 
upon  it  to  make  out  such  possession  as  would  bar  the 
owner. 

It  is  insisted  that  John  Bunch  could  not  hold  ad- 
versely to  his  landlord  without  notice.  The  statement 
of  the  law  is  correct  that  a  tenant  cannot  attorn  to  an- 
other, so  as  to  hold  adversely  to  his  landlord,  without 
notice  to  him.    But  here  the  principle  is  misapplied. 
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A  law  suit  was  pending,  probably  over  this  very  hold- 
ing of  John  Bunch  for  Byrd.  If  no  such  notice  was 
had,  it  was  the  duty  of  the  defendant  to  bring  it  out 
since  the  matter  was  introduced  through  defendant's 
own  witness,  leaving  its  own  proof  of  adverse  posses- 
sion, to  say  the  least,  in  a  state  of  uncertainty  and 
doubt. 

Another  point  raised  in  the  petition  as  we  under- 
stand, is  that  the  Coal  Creek  Company,  being  first  in 
possession,  would  have  a  superior  right,  and  that  the» 
entry  by  Byrd  upon  the  land  would  not  have  the>effect 
to  drive  back  the  other  claimant  to  his  actual  boundary 
or  neutralize  its  constructive  possession  of  the  land. 
The  position  relied  upon  would  apply  if  the  Coal  Creek 
Mining  &  Manufacturing  Company  had  been  the  true 
owner.  In  such  case  the  law  regards  the  possession  is 
with  the  true  owner  as  a  superior  right,  and  if,  while 
he  is  in  actual  possession  of  his  land,  a  claimant  with- 
out title  enters,  he  will  be  confined  to  his  actual  in- 
closures  though  he  have  color  of  title.  This  is  upon 
the  ground  that  there  can  be  only  one  possession  of 
land,  and  in  a  contest  between  the  true  owner  and  a 
trespasser,  both  attempting  to  hold  actual  adverse  pos- 
session at  the  same  time,  the  constructive  possession 
as  to  that  part  of  the  land  outside  the  actual  inclosures 
is  held  to  be  that  of  the  owner.  2  Corpus  Juris,  pp. 
242,  243;  Hwmicutt  v.  Peyton,  102  U.  S.,  333,  26  L.  Ed., 
113;  White  v.  Lavender,  5  Sneed,  648;  Berry  v.  Wal- 
den,  4  Hayw.,  174-177 ;  McClwng  v.  Ross,  5  Wheat.  (U. 
S.),  116,  5  L.  Ed.,  46;  Creech  v.  Jones,  5  Sneed,  631; 
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Waddle  v.  Stuart,  4  Sneed,  535;  Norvell  v.  Gray,  1 
Swan,  96,  107;  Iron  Co.  v.  Railroad,  131  Tenn.   (4 
Thomp.),  236,  241,  174  S.  W.,  1122. 

Not  so,  however,  as  between  two  mere  claimants 
without  title.  Where  disputed  land  is  covered  by  deeds 
of  both  parties,  and  each  has  possession  within  the  in- 
terference, but  neither  has  title,  their  possession  neu- 
tralizes each  other  as  to  the  land  within  the  lap  not  in 
actual  possession  of  either.  Walker  v.  Fox,  85  Tenn., 
154,  2  S.  W.,  98. 

In  this  case  the  Coal  Creek  Company  did  not  have 
title.  It  was  in  the  attitude  of  a  mere  trespasser  on 
the  land  until  its  full  seven  years'  actual,  exclusive, 
continuous,  and  adverse  possession  had  been  effective. 
If  during  that  time  another  trespasser,  claiming  the 
land,  entered  under  an  instrument  defining  boundary, 
there  would  be  a  conflict  between  the  two  trespassers ; 
neither  being  rightly  upon  the  land.  The  holding  of 
the  one  would  neutralize  the  holding  of  the  other,  or 
rather  the  entry  of  the  last  trespasser  would  rob  the 
holding  by  the  first  of  its  unmixed  character. 

Other  questions  raised  are  not  well  taken.  The  peti- 
tion will  be  overruled. 
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OscAB  Sams  v.  State. 
(KnoxvUle.    September  Term,  1915). 

1.  CRIMINAL  LAW.    Pleas.     Necessity  of  plea. 

Where  the  record  failed  to  show  that  a  plea  of  not  guilty  was 
interposed,  and  there  was  nothing  in  the  transcript  from  which 
an  implication  might  arise  that  such  a  plea  was  filed,  a  verdict 
and  judgment  were  nullities  as  there  was  no  issue  for  the  jury 
to  try.     iFoatt  pp.  191,  192.) 

Cases  cited  and  approved:  Link  v.  State,  50  Tenn.,  252;  Wal- 
lace T.  State,  72  Tenn.,  309;  Lynch  v.  State,  99  Tenn.,  124; 
Muse  V.  State,  106  Tenn.,  181. 

Code  cited  and  construed:     Sec.  7173  (S.) 

2.  CRIMINAL  LAW.     Bill  of  exceptions.     Necessity. 

A  plea,  when  stricken,  ceased  to  be  a  part  of  the  record,  and 
to  make  it  a  part  of  the  record  so  that  it  could  be  reviewed, 
it  was  necessary  to  incorporate  it  into  a  bill  of  exceptions, 
together  with  the  court's  action  in  respect  to  it  {Post,  pp. 
192,  193.) 

3.  INFANTS.    Crimes.     Criminal  procedure.    "Delinquent  Child." 
Where  the  evidence  showed  without  dispute  that  defendant  was 

under  sixteen  at  the  time  of  his  arrest  and  at  the  time  of  the 
court's  action  on  a  motion  in  arrest  of  judgment,  it  should 
have  sustained  the  motion  and  transferred  the  cause  and  the 
custody  of  defendant  to  the  juvenile  court  under  Acts  1911, 
ch.  58,  defining  a  "delinquent  child"  as  any  child  under  sixteen 
who  violates  any  law  of  the  State,  and  providing  that,  when 
a  child  under  sixteen  is  arrested,  he  shall  be  taken  directly 
before  the  juvenile  court,  and  that,  if  he  is  taken  before  a 
justice  of  the  peace  or  police  magistrate,  or  any  other  official 
or  court  having  jurisdiction  of  the  alleged  offense,  it  shall 
be  the  duty  of  such  court  or  official  to  transfer  the  cause  to 
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the  Juvenile  court,  and  the  officer  having  the  child  in  charge 
shall  take  him  before  that  court     {Post,  pp.  193-197.) 

4.    INFANTS.     Crimes.     Criminal  procedure. 

Acts  1911,  ch.  58,  sec.  9,  provides  that,  when  a  child  under  six- 
teen Is  adjudged  a  delinquent  child,  he  shall  be  deemed  a 
ward  of  the  juvenile  court,  which  may,  in  Its  discretion,  retain 
jurisdiction  and  control  of  such  child  until  he  arrives  at  the 
age  of  twenty-one,  and  that  any  child  committing  a  misde- 
meanor or  felony,  and  found  to  be  a  delinquent  child,  and 
thereafter  found  by  the  court  to  be  incorrigible  and  incapable 
of  reformation  or  dangerous  to  the  welfare  of  the  community, 
may,  in  the  court's  discretion,  be  remanded  to  the  proper 
court  of  the  county  in  which  the  crime  was  committed  and 
tried  for  such  crime.  Section  10,  provides  that,  when  a  child 
under  sixteen  is  arrested,  he  shall  be  taken  directly  before 
the  juvenile  court,  or,  if  he  is  taken  before  a-  justice  of  the 
peace  or  police  magistrate,  or  any  other  official  or  court  hav- 
ing jurisdiction  over  the  alleged  offense,  it  shall  be  the  duty 
of  such  justice,  court,  or  official  to  transfer  the  case  to  the 
juvenile  court,  and  the  officer  having  the  child  in  charge  shall 
take  the  child  before  that  court,  which  shall  proceed  to  hear 
and  dispose  of  the  case.  Eeld,  that  where,  though  it  appeared 
that  defendant  was  under  sixteen  at  the  time  of  his  arrest 
and  at  the  time  of  his  motion  in  arrest  of  judgment,  the  cir- 
cuit court  failed  to  transfer  the  cause  and  the  custody  of  the 

.  child  to  the  juvenile  court,  its  failure  to  do  so  did  not*  defeat 
the  jurisdiction  of  the  juvenile  court,  and  that  court  subse- 
quently had  jurisdiction  to  deal  with  the  child,  though  he 
was  then  over  sixteen;  the  custody  which  the  circuit  court 
and  its  officers  had  of  defendant  being  regarded  as  held  for 
the  juvenile  court.     {Post,  pp.  193-197.) 

Acts  cited  and  construed:     Acts  1911,  ch.  58,  s^c.  9. 
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Error  to  the  Circuit  Court  of  Hamblen  County. — 
G.  Mc.  Henderson,  Judge. 

John  B.  King.,  for  plaintiff  in  error. 

Wm.  H,  Swigoart^  Jr.,  Assistant  Attomey-Gteneral, 
for  the  State. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  Oscar  Sams,  was  charged,  by  in- 
dictment,  with  the  offense  of  unlawfully  carrying  about 
his  person  certain  unlawful  weapons,  pistols  and  re- 
volvers, contrary,  etc.  To  this  indictment  he  filed  a 
plea  rasing  the  question  that  the  circuit  court  was 
without  jurisdiction  to  try  him  upon  the  charge  pre- 
ferred. The  substance  of  this  plea  was  that  at  the 
time  the  offense  was  alleged  to  have  been  committed 
by  him,  he  was  under  the  age  of  sixteen  years,  and 
that  the  jurisdiction  to  deal  with  him  was  not  in  the 
circuit  court,  but  in  the  juvenile  court  of  Hamblen 
county.  His  plea  was  verified  by  his  oath.  The  State 
moved  to  strike  the  plea.  The  court  sustained  the 
motion  and  the  plea  was  stricken,  to  which  action  ex- 
ception was  reserved. 

By  the  same  minute  entry  which  shows  the  above  it 
is  recited: 

''Thereupon  came  the  attorney-general  pro  tern,  in 
behalf  of  the  State,  and  the  defendant  in  proper  per- 
son and  by  attorney;  came  also  a  jury  of  good  and 
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lawful  men,  to  wit,"  naming  them,  who  ''upon  their 
oaths  do  say  that  they  find  the  defendant  guilty  as 
charged  in  the  indictment." 

The  next  step  appearing  in  the  same  minute  entry 
was  a  motion  for  a  new  trial,  based  on  the  action  of 
the  court  ifi  overruling  the  plea  to  its  jurisdiction. 
The  court  overruled  this  motion.  Then  appears  in  the 
same  minute  entry  a  motion  in  arrest  of  judgment, 
based  on  the  ground  that  the  defendant  was  under 
the  age  of  sixteen  years  at  the  time  the  State's  proof 
showed  the  alleged  offense  to  have  been  committed. 
The  court  overruled  this  motion.  To  each  of  the  fore- 
going actions  by  the  court  the  defendant  reserved  his 
exception.  Then  in  the  same  minute  entry  appears  the 
judgment  of  the  court,  which  imposed  upon  plaintiff 
in  error  a  fine  of  $50,  and  the  costs  of  the  cause,  and 
ordered  that  he  be  committed  to  the  countv  workhouse 
in  case  of  failure  to  pay  the  fine  and  costs.  It  also 
appears  in  the  same  entry  that  plaintiff  in  error 
prayed,  and  was  granted,  an  appeal  to  this  court. 

We  think  the  judgment  of  the  court  below  must  be 
reversed  on  two  grounds:  First,  because  there  is  no 
showing  of  record  that  plaintiff  in  error  ever  plead 
to  the  merits  of  the  cause.  Waiving  for  the  moment 
the  question  of  jurisdiction,  we  consider  this  point. 

The  record  fails  to  show  that  the  plea  of  not  guilty 
was  interposed;  therefore  there  was  no  issue  between 
the  State  and  plaintiff  in  error  for  a  jury  to  try,  and 
the  verdict  of  the  jury  was  a  nullity,  and  so  is  the 
judgment  based  thereon.    Our  statute  provides: 
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**Tf  the  defendant  refuses  or  neglects  to  plead,  or 
stands  mute,  the  court  shall  cause  the  plea  of  not  guilty 
to  be  entered  and  proceed  with  the  trial  as  if  the 
defendant  had  put  in  the  plea/' 

See  section  7173,  Shannon 's  Code ;  also  Link  v.  State, 
50  Tenn.  (3  Heisk.),  252;  Wallace  v.  State,  72  Tenn. 
(4  Lea),  309;  Lynch  v.  State,  99  Tenn.  (15  Pick.),  124, 
41  S.  W.,  3iS;Muse  v.  State,  106  Tenn.  (22  Pick.),  181, 
61  S.  W.,  80.  In  the  case  last  named  the  transcript 
showed  that  the  jury  *'were  sworn  to  try  the  issues 
joined,''  and  the  ** necessary  inference"  was  held  to  be 
that  a  plea  of  not  guilty  was  interposed ;  so  that  case 
was  distinguished  from  Lynch  v.  State,  supra.  We 
find  nothing  in  the  transcript  in  the  present  case  from 
which  an  implication  may  be  said  to  arise  that  a  plea 
of  not  guilty  was  filed.  If  the  circuit  court  had  been 
clothed  with  jurisdiction  to  try  this  cause,  what  we 
have  said  above  would  suffice  under  our  authorities  to 
justify  a  reversal  of  the  judgment,  and  a  remand  of 
the  cause  for  further  proceedings  in  the  circuit  court. 
But  the  most  difficult  question  in  the  present  case  is 
how  plaintiff  in  error  shall  be  dealt  with  in  the  cir- 
cuit court  upon  the  remand  of  the  cause;  in  other 
words,  what  is  the  jurisdiction  of  that  court  in  respect 
of  the  charge  in  the  indictment  set  out  against  this 
particular  plaintiff  in  error  under  the  facts  of  this  case 
and  our  existing  statutes. 

For  the  State  it  is  insisted  that,  in  so  far  as  the 
plea  to  the  jurisdiction  of  t^ie  circuit  court  is  con- 
cerned, the  action  of  the  trial  judge  thereon  cannot 
be  reviewed.    This  insistence  is  grounded  upon  the  idea 
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that  when  the  plea  was  stricken  it  ceased  to  be  a  part 
of  the  record,  and  that,  in  order  thereafter  to  make  it 
a  part  of  the  record,  it  was  necessary  that  it  should 
he  incorporated  into  the  bill  of  exceptions^  together 
with  the  action  of  the  court  in  respect  of  it. 

So  far  we  think  the  view  of  the  State  is  correct; 
but  nevertheless  the  question  of  the  jurisdiction  of  the 
circuit  court  is  directly  presented  in  this  cause,  when 
we  come  to  consider  the  assignment  of  error  based  on 
the  action  of  the  court  in  overruling  the  motion  in 
arrest  of  judgment.  That  motion  was  based  on  the 
lack  of  jurisdiction  in  the  circuit  court.  The  court 
could  then  see  from  the  proof  in  the  cause  that  plaintiff 
in  error  was  under  the  age  of  sixteen  years  at  the  time 
of  his  arrest,  and  indeed  under  such  age  at  the  time 
of  the  court's  action  on  the  motion  in  arrest  of  judg- 
ment, and  of  course  under  such  age  at  the  time  the 
indictment  charged  the  offense  to  have  been  commit- 
ted. These  facts  clearly  appeared  without  dispute 
in  the  evidence  which  had  beeii  introduced  before  the 
jury. 

When  these  facts  appeared  to  the  trial  court,  it 
should  have  sustained  the  motion  in  arrest  of  judg- 
ment, for  the  reason  that,  under  chapter  58,  Acts  of 
1911,  plaintiff  in  error  was  a  '*  delinquent "  child,  within 
the  meaning  of  section  1  of  that  act.  That  section 
defines  a  delinquent  child  as  any  child  under  the  age 
of  sixteen  years  who  violates  any  law  of  the  State, 
etc.  We  now  (juote  frbm  certain  pertinent  sections  of 
that  act  as  follows: 

133  Tenn.  13 
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*  ^  Sec.  10.  That  when  a  child  under  the  age  of  sixteen 
(16)  years  is  arrested  with  or  without  a  warrant  or 
upon  a  capias  or  other  process  issued  from  any  crimi- 
nal court,  such  a  child  shall,  instead  of  being  taken  be- 
fore a  justice  of  the  peace  or  police  magistrate,  or 
instead  of  being  held  to  bail  or  incarcerated  for  his 
appearance  before  any  criminal  court,  be  taken  directly 
before  such  juvenile  court;  or  if  the  child  is  taken 
before  such  justice  of  the  peace  or  police  magistrate 
or  any  other  oflScial  or  court  having  jurisdiction  over 
his  alleged  offense,  it  shall  be  the  duty  of  such  justice 
of  the  peace  or  police  magistrate  or  court  or  such  other 
oflScial  to  transfer  the  case  to  the  juvenile  court,  and 
the  oflScer  having  the  child  in  charge  shall  take  the 
child  before  that  court,  and  in  any  case  the  court  shall 
proceed  to  hear  and  dispose  of  the  case  in  the  same 
manner  as  if  the  child  had  been  brought  before  the 
court  upon  petition  as  herein  provided.  In  any  case 
the  court  shall  require  notice  to  be  given  and  investi- 
gation to  be  made  as  in  other  cases  under  this  act, 
and  may  adjourn  the  hearing  from  time  to  time  for  this 
purpose. 

^*Sec.  11.  That  no  court  or  magistrate  shall  commit 
a  child  coming  under  the  provisions  of  this  act  to  any 
jail,  lockup,  or  police  station  for  punishment  for  any 
offense  committed  under  this  act. ' ' 

^ '  Sec.  9.  .  .  .  Whenever  a  child  under  the  age  of 
sixteen  (16)  years  is  adjudged  a  delinquent  child  under 
the  provisions  of  this  act,  such- child  shall  be  deemed 
a  ward  of  the  juvenile  court,  and  the  court  may,  in  its 
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discretion,  retain  jurisdiction  and  control  of  such  child 
in  accordance  with  the  provisions  of  this  act  until 
he  or  she  shall  have  arrived  at  the  age  of  twenty-one 
(21)  years.  Any  child  who  shall  have  committed  a 
misdemeanor  or  felony,  and  who  shall  have  been  found 
by  the  court  to  be  a  delinquent  child  within  the  mean- 
ing of  this  act  and  committed  hereunder,  and  who 
shall  thereafter  be  found  by  the  court  to  be  incor- 
rigible and  incapable  of  reformation  or  dangerous  to 
the  welfare  of  the  community  may,  in  the  discretion  of 
the  court,  be  remanded  to  the  proper  court  of  the 
county  in  which  such  crime  was  committed,  and  be 
proceeded  against  and  tried  for  such  crime,  and  if 
found  guilty  of  the  commission  thereof,  be  subject  to 
judgment  therefor  in  the  same  manner  as  if  he  had 
been  over  the  age  of  sixteen  (16)  years  when  such 
crime  was  committed;  provided,  that  no  statute  of 
limitations  now  in  force  affecting  any  criminal  law 
shall  operate  in  favor  of  any  such  child  during  the  time 
it  is  in  the  care  and  custody  of  the  juvenile  court 

m 

created  under  this  act;  provided,  that  if  upon  the 
investigation  of  any  cause  coming  under  the  terms  of 
this  act,  the  judge  of  the  juvenile  court  shall  conclude 
that  there  is  probable  cause  to  believe  that  the  child 
has  been  guilty  of  the  crime  of  rape,  murder  in  the 
first  degree,  or  murder  in  the  second  degree,  in  that 
event  the  court  shall  at  once  dismiss  said  cause  from 
its  court  and  assume  no  further  jurisdiction  thereof 
than  to  at  once  remand  said  child  to  the  sheriff  of  the 
county,  to  be  dealt  with  for  such,  his  alleged  offense, 
as  provided  in  criminal  laws  of  the  State." 
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Section  1  of  the  act  provides: 

•*That  this  act  shall  apply  only  to  children  sixteen 
(16)  years  of  age  or  under." 

Our  construction  of  the  foregoing  provisions  of  the 
act  of  1911  in  connection  with  the  entire  act  and  its 
evident  policy  is  that,  when  the  arrest  of  plaintiff  in 
error  was  made,  though  not  by  order  of  the  juvenile 
court,  that  court  acquired  immediate  jurisdiction  over 
his  person.  The  latter  part  of  section  1  of  the  act 
provides  that: 

'^When  jurisdiction  has  been  acquired  under  the 
provisions  of  this  act  over  the  person  of  a  child,  such 
jurisdiction  shall  continue  for  the  purposes  of  this  act 
until  the  child  shall  have  attained  its  majority." 

While  it  is  clear  that  the  circuit  court  should  have 
sustained  the  motion  in  arrest,  and  should  have  trans- 
ferred the  cause  and  the  custody  of  plaintiff  in  error 
to  the  juenile  court,  yet  we  think  the  error  of  the  cir- 
cuit court  in  failing  so  to  do  did  not  defeat  the  ju- 
risdiction of  the  juvenile  court.  That  court,  in  our 
opinion,  has  jurisdiction  to  deal  with  plaintiff  in  error 
at  the  present  time,  though  he  is  now  beyond  the  age 
of  sixteen  years  as  fully  for  all  purposes  as  such 
jurisdiction  would  have  been  vested  in  it  had  the  cir- 
cuit court  proceeded  in  accordance  with  section  10 ;  also 
as  fully  as  if  the  arrest  of  plaintiff  in  error  had,  in 
tlie  first  instance,  been  made  by  one  of  the  oflScers 
of  the  juvenile  court,  acting  within  the  scope  of  his 
duty,  or  under  the  order  of  that  court.  In  other 
words,  in  contemplation  of  the  act  of  1911,  the  custody 
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which  the  circuit  court  and  its  oflBcers  have  had  of  the 
person  of  plaintiff  in  error  has  been  held  for  the  juve- 
nile court,  and  it  is  the  duty  of  that  court  now  to  deal 
with  plaintiff  in  error  as  if  he  had  been  held  in 
custody  by  it,  or  its  officers,  since  the  alleged  date 
of  the  commission  of  the  offense  against  the  State 
law.  If  the  juvenile  court,  in  its  dealing  with  plain- 
tiff in  error,  shall  find  him  to  be  incorrigible  and  in- 
capable of  reformation  or  dangerous  to  the  welfare 
of  the  community,  he  may,  in  its  discretion,  be  re- 
manded to  the  circuit  court,  and  there  be  proceeded 
against  and  tried  for  the  offense  set  out  in  the  indict- 
ment in  this  cause,  and,  if  found  guilty  of  the  offense, 
he  may,  by  the  circuit  court,  be  subject  to  judgment 
therefor  in  the  same  manner  as  if  he  had  been  over 
the  age  of  sixteen  years  when  the  offense  was  com- 
mitted.    See  section  9  of  the  act. 

It  results  that  the  judgment  of  the  circuit  court  will 
be  reversed,  and  this  cause  remanded  to  be  proceeded 
with  as  indicated  in  this  opinion,  and  a  copy  hereof 
will  be  attached  to  the  procedendo  on  the  remand  of 
the  cause. 
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Allan  Watson  v.  State.* 
{Knoxville,    September  Term,  1915.) 

1.  CRIMINAL   LAW.     Evidence.    Opinion.     Insanity. 

In  a  criminal  case,  a  hypothetical  question  intended  to  elicit 
opinion  evidence  as  to  defendant's'  sanity,  is  incompetent, 
unless  addre88e4  to  an  expert  on  insanity.     (Post,  pp.  200-202.) 

Case  cited  and  approved:     Ashby  v.  State,  124  Tenn.,  684-723. 

2.  CRIMINAL   LAW.     Evidence.      Insanity.     Qualification   of   ex- 
pert. 

Where  a  medical  practitioner,  testifying  in  a  criminal  case,  ad- 
mitted that  he  had  read  of  Insanity  only  in  such  books  as  were 
possessed  by  the  ordinary  practitioner,  that  l^e  had  made  no 
8p^cial  study  of  mental  disease,  and  did  not  regard  himself 
as  so  well  posted  on  insanity  as  on  typhoid  fever,  pneumonia, 
and  such  general  diseases,  he  was  not  qualified  as  an  expert 
on  the  subject.     {Post,  pp.  200-202.) 

3.  CRIMINAL    LAW.      Evidence.      Opinion.      Insanity.     Form    of 
question. 

In  a  prosecution  for  forgery,  where  a  medical  witness  was  asked 
the  question,  "Taking  into  consideration  what  you  know  of 
defendant's  ancestors  and  his  family,  and  what  you  know  of 
him  personally,  and  then  taking  into  further  consideration 
the  further  fact,  If  it  be  a  fact  (stating  certain  fftcts  assumed 
to  have  been  shown  by  the  evidence),  state  whether  or  not, 
in  your  Judgment,  defendant  had  a  sound  mind,"  such  ques- 
tion was  Improper,  and  the  answer  thereto  properly  excluded, 
since  it  called  for  the  witness'  opinion,  based  not  only  on  the 
facts  stated,  but  also  on  what  the  witness  knew  of  the  de- 
fendant personally,  his  family  and  ancestors.  iPostf  pp,  200- 
202.) 

4.  CRIMINAL  LAW.     Intent.     Insanity. 

Where  defendant  forged  indorsements  to  a  note,  having  sense 
enough  to  know  that  his  act  was  a  violation  of  law,  he  was 


*0n  weakness  of  mind  as  affecting  responsibility  for  criminal  act  see 

note  in  10  L.  R.  A.  (N.  S.),  999. 

On  measure  of  proof  of  insanity  in  criminal  eases  see  note  in  39  L.  R.A. 

737. 

On  nonexpert  opinion  as  to  sanity  see  note  in  38  L.  B.  A.,  721. 
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punishablep  though  believing  that  Providence  would  Intervene 
to  prevent  his  detection  and  punishment,  yet  one  so  deficient 
in  mind  that  he  has  no  sense  of  right  or  wrong,  nor  capacity 
to  reason  about  the  quality  of  his  act  and  no  conscious ness 
of  wrongdoing,  is  not  guilty  of  crime  in  committing  a  criminal 
act,  since  he  has  no  criminal  intent     (Post,  pp.  202-216.) 

Cases  cited  and  approved:  Johnson  v.  State,  100  Tenn.,  252-259; 
Commonwealth  v.  Rogers,  48  Mass.^  500;  Guiteau's  Case,  10 
Fed.,  161;  Reynolds  v.  United  States,  98  TJ.  S.,  145. 

Cases  cited  and  distinguished:  Mahon  v.  State,  127  Tenn.,  535- 
549;  Bond  v.  State,  129  Tenn.,  75;  Stuart  v.  State,  60  Tenn., 
177. 

5.    FORGERY.     Sufficiency  of  evidence. 

In  a  prosecution  for  forging  indorsements,  evidence  held  sufficient 
to  sustain  verdict  of  guilty.     {Post,  pp.  202-216.) 


FROM   CAMPBELL. 


Appeal  from  the  Criminal  and  Law  Court  of  Camp- 
bell County. — ^Xen  Hicks,  Judge. 

James  A.  Fowleb,  Silas  Rogebs,  E.  H.  Poweks  and 
Ageb  &  Petebs,  for  appellant. 

Wm.  H.  Swiggabt,  Jb.,  Assistant  Attorney-General, 
for  the  State. 

Mb.  Jtjstioe  Buchanan  delivered  the  opinion  of  the 
Court. 

By  general  verdict  of  the  trial  jury  Allan  Watson 
was  convicted  upon  an  indictment  charging  forgery 
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in  its  first  count,  and  passing  a  forged  note  in  its 
second  count,  and  from  the  judgment  of  the  trial  court 
overruling  his  motion  for  a  new  trial  and  imposing 
sentence  on  him,  he  has  prosecuted  an  appeal. 

The  only  defense  on  which  he  relied  below  was  in- 
sanity at  the  time  of  the  commission  of  the  acts 
charged  against  him.  He  did  not  testify  upon  the 
trial  of  the  cause.  He  advances  here  two  grounds 
for  reversal  of  the  judgment.  One  of  these  is  that 
the  court  below  should  have  allowed  Dr.  Morris  to 
answer  a  question,  which  was  in  part  as  follows : 

**  Taking  into  consideration  what  you  know  of  Al- 
lan's ancestors,  and  the  Watson  family,  and  what  you 
know  of  Allan  personally,  and  then  taking  into  fur- 
ther consideration  the  further  fact,  if  it  be  a  fact." 

Then  followed  the  statement  of  certain  facts  as- 
sumed by  counsel  for  appellant  to  have  been  shown 
by  the  evidence,  and  the  question  concluded  thus: 

**  Taking  all  of  these  matters  into  consideration, 
state  whether  or  not  in  your  judgment  he  has  a  sound 
mind.'* 

We  think  the  court  was  correct  in  excluding  the 
answer  of  the  witness  to  this  question  upon  two 
grounds:  First,  because  the  question,  in  part,  at 
least,  was  hypothetical,  and  as  to  so  much  of  it  as 
was  of  this  character  opinion  evidence  was  incompe- 
tent, except  from  an  expert  on  insanity.  The  exam- 
ination of  the  witness  clearly  disclosed  his  lack  of 
export  knowledge  on  that  subject.  He  admitted  that 
he   liad   read   of  insanity  only    such   books   as   were 
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possessed  by  the  ordinary  practitioner,  and  that  he 
did  not  regar^J  himself  as  so  well  posted  on  insanity 
as  he  was  abont  typhoid  fever,  pneumonia,  and  such 
general  diseases,  and  that  he  had  made  no  special 
study  of  mental  diseases.  In  other  words,  he  falls 
clearly  within  the  rule  laid  down  in  Ashby  v.  State, 
124  Tenn.  (16  Gates),  684-723,  139  S.  W.,  872.  The 
second  fatal  objection  to  the  question-  is  that,  if  the 
answer  to  it  had  been  admitted,  and  had  been  that, 
in  the  opinion  of  the  witness,  Watson  was  of  unsound 
mind,  the  jury  would  have  been  wholly  at  sea  in  de- 
termining whether  the  opinion  was  based  on  the  facts 
detailed  in  the  question  hypothetically  or  on  some 
state  of  facts  existing  in  the  knowledge  of  the  witness, 
but  undisclosed  by  any  evidence  in  the  record,  for  the 
inquiry  of  the  witness  called  for  his  opinion,  based 
not  only  on  the  hypotheses  stated  in  the  question,  but  , 
also  on  what  the  witness  knew  of  the  defendant  per- 
sonally, and  of  his  family  and  ancestors.  In  weighing 
the  probative  value  of  this  opinion,  the  jury  would 
have  been  unable  to  determine  whether  to  base  it  on 
the  hypotheses  stated  in  the  question,  or  some  sup- 
posed and  wholly  undisclosed  knowledge  of  the  wit- 
ness. The  jury  might  have  concluded  that  the 
opinion  was  wholly  valueless,  so  far  as  it  was  based 
upon  a  supposed  statement  of  facts,  on  the  ground  that, 
in  their  opinion,  these  facts  were  not  shown  by  the 
evidence,  yet  they  might  erroneously  have  been  led  to 
have  accepted  and  given  weight  to  the  opinion  upon 
the  idea  that  the  doctor  had  some  good  reason  for 
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entertaining  it  not  disclosed  by  the  question,  or  any 
of  the  evidence  which  he  had  theretofore  given.  The 
rule  of  law  is  that  questions  calling  for  the  opinion 
of  experts — '*must  be  based  on  facts  admitted  or 
established  by  the  evidence,  or  which,  if  controverted, 
the  jury  might  legitimately  find  on  weighing  the  evi- 
dence.'^ Wharton  on  Criminal  Evidence  (10th  Ed.) 
vol.  1,  sec.  411 ;  2  Elliott  on  Evidence,  sec.  1116,  note  6. 

The  next  and  final  point  made  is  that  thd  evidence 
preponderates  against  the  verdict  of  the  jury. 

Plaintiff  in  error  is  a  native  of  Hardin  county, 
Tennessee;  was  about  thirty  years  old  at  the  date  of 
his  arrest.  His  offense  in  this  case  was  committed 
on  January  18,  1915.  He  was  arrested  some  months 
thereafter.  When  about  the  age  of  twelve  years  (his 
mother  having  died  when  he  was  about  two  years  old, 
and  he  in  the  meantime  having  resided  with  his 
grandfather  in  Hardin  county)  he  went  to  live  with 
his  father,  who  had  married  again  and  was  residing 
in  Chattanooga.  His  first  entry  into  business  life  was 
in  the  city  of  Chattanooga.  He  had  several  employ- 
ments there,  and  moved  from  that  place  to  Knoxville 
about  six  years  prior  to  his  arrest.  He  became  inter- 
ested in  religious  matters  early  in  life;  joined  the 
church  in  Chattanooga,  and,  on  coming  to  Knoxville 
established  church  connections  here,  and  was  quite 
active  in  church  work.  In  Knoxville  he  appears  to 
have  conducted  a  successful  insurance  business  for 
some  time.  At  the  time  of  his  arrest  in  this  cause 
his  insurance  business  had  grown  to  such  an  extent 
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that  he  was  representing  several  companies.  He  was 
regarded  as  a  capable  insurance  man,  and  a  good 
business  man,  and  his  character  for  sobriety  and  mor- 
ality appears  to  have  been  excellent  prior  to  the 
discovery  of  certain  matters,  which  will  be  herein- 
after more  fully  considered. 

Some  time  after  coming  to  Knoxville  he  became 
interested  in  what  was  known  as  the  ''law  enforce- 
ment movement,''  and  was  elected  president  of  the 
Civic  Union,  an  organization  having  for  its  purpose 
the  promotion  of  law  enforcement,  and  especially  the 
prosecution  of  violations  of  the  liquor  laws.  In  fur- 
therance of  this  work  a  newspaper  called  The  Citizen 
was  published,  for  which  Mr.  Watson  did  most,  if  not 
all,  of  the  editorial  writing.  It  resulted  that  he  be- 
came quite  a  conspicuous  figure  in  the  law  enforcement 
movement,  quite  active  in  matters  political,  and  in 
the  interest  of  law  enforcement  he  was  greatly  in- 
terested in  the  personnel  of  those  candidates  consid- 
ered favorable  to  rigid  enforcement  of  laws.  During 
a  good  portion  of  the  time  of  his  residence  in  Knox- 
ville he  had  also  been  active  in  certain  charity  and 
church  work.  All  this  brought  him  into  contact  with 
many  people  of  all  classes,  and,  among  others,  with 
six  gentlemen  of  good  position  and  financial  stand- 
ing, whose  names  he  forged  as  indorsers  to 
the  note  set  out  in  the  indictment.  This  note  was 
for  the  sum  of  $1,500.  It  bore  date  January  18,  1915 ; 
was  due  four  months  after  date,  and  made  payable 
to  the  order  of  the  persons  whose  names  were  written 
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on  the  back  of  the  note.  The  names  of  these  persons 
were  traced  by  Mr.  Watson  on  the  back  of  the  note 
from  their  original  signatures,  possession  of  which 
he  had  gained  in  some  way.  The  note  was  made 
payable  at  the  National  Bank  of  La  PoUette.  It  was 
signed  by  Allan  Watson,  and  was  purchased  by  the 
bank  at  which  it  was  made  payable  from  Watson,  the 
maker,  either  on  the  day  of  the  date  of  the  note,  or 
the  next  day.  It  was  purchased  at  the  bank's  place 
of  business.  Prior  to  this  transaction  one  of  Mr. 
Watson's  friends,  also  a  friend  of  the  bank,  had,  at 
his  instance,  written  the  president  of  the  bank  respect- 
ing Watson's  desire  to  make  such  a  transaction  and 
the  solvency  of  the  proposed  indorsement,  and  had 
been  informed  that  the  bank  would  take  the  note. 
The  president  of  the  bank  knew  of  the  solvency  of  the 
indorsers,  and  of  Mr.  Watson's  connection  with  the 
law  and  order  movement,  and  was  informed  by  Wat- 
son that  the  money  was  to  be  used  to  further  that 
movement;  that  he  preferred  to  get  the  money  in  La 
FoUette  rather  than  in  Rnoxville,  for  the  reason  ttiat 
he  did  not  want  it  known  in  the  latter  place  that  he 
was  using  money  for  the  above  purpose.  Watson's 
bookkeeper,  Miss  Adelia  Dawn,  who  was  with  him  in 
that  capacity  from  February,  1913,  until  after  his  ar- 
rest, and  who  was  in  charge  of  his  office  for  some  time 
after  that  event,  testified  that  she  remembered  the 
time  when  he  went  to  La  FoUette  about  the  note.  She 
said  he  returned  with  the  $1,500  in  cash  and  turned 
it  over  to  her,  and  the  substance  of  her  evidence  is 
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that  it  went  into  his  bank  account,  and  was  checked 
out  by  him  in  his  business  in  the  usual  way.  She  said 
the  expenses  of  his  insurance  business  were  about 
$500  per  month,  and  at  the  time  this  transaction  hap- 
pened that  he  was  short  in  his  accounts,  with  all  of 
the  insurance  companies  he  represented,  in  the  ag- 
gregate sum  of  about  $2,800.  W.  S.  McKamey,  presi- 
dent of  the  La  FoUette  National  Bank,  testified  that 
Watson  received  from  the  bank,  in  currency,  only 
$1,464  a&  the  proceeds  of  the  sale  of  the  note.  After 
his  arrest  Watson  told  Mr.  McKamey  that  at  the 
close  of  the  political  campaign  for  sheriff  of  Knox 
county  in  1912,  he  found  himself  in  debt  on  account 
of  money  he  had  expended  therein,  in  the  sum  of 
about  $3,000.  He  also  told  McKamey  that  he  owed 
about  $15,000  or  $16,000  at  the  time  of  his  arrest.  J. 
Will  Taylor  testified  that  after  being  arrested  Watson 
admitted  that  he  had  outstanding  $14,000  or  $15,000 
of  forged  paper,  and  that  he  was  short  with  one  of 
his  insurance  companies  for  $500  or  more  dollars  for 
premiums  collected  which  he  had  not  remitted.  About 
the  first  of  the  year  1915,  and  near  the  time  when  the 
forgeries  in  the  present  case  were  committed,  Watson 
also  forged  indorsements  on  a  note  made  bj^  him  for 
$2,750,  which  he  sold  to  the  Coal  Creek  Bank.  This 
note  he  negotiated  by  using  the  good  oflBces  of  another 
one  of  his  friends  in  Knoxville,  who  knew  the  oflScers 
of  the  Coal  Creek  Bank,  and  who  knew  of  the  solvency 
of  those  persons  whose  names  Watson  had  placed  on 
the  back  of  the  note  as  indorsers.     The  aggregate 
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amount  of  money  secured  on  that  note,  and  on  the 
one  sold  to  the  La  FoUette  National  Bank,  was  more 
than  $4,000,  and  was  more  than  enough  to  settle  the 
amount  which  Miss  Dawn  states  was  his  arrearage 
with  the  insurance  companies  which  he  represented; 
but  whether  the  money  so  secured  was  used  by  him 
to  reduce  his  debts  to  the  insurance  companies-  to  the 
sum  of  $500,  which  he  told  Mr.  Taylor  was  the  amount 
he  owed  one  of  them  at  the  time  he  was  arrested, 
does  not  clearly  appear.  Nor  does  it  clearly  appear 
whether  any  of  the  money  so  secured  went  directly 
to  further  any  law  enforcement  movement.  Testify- 
ing to  this  exact  point,  as  to  proceeds  of  the  note  sold 
the  La  FoUette  National  Bank,  Miss  Dawn  says: 

''Q.  Isn't  it  a  fact  that  it  went  out  for  oflSce  rent, 
for  clerk  hire,  and  for  money  that  he  was  short  with 
these  companies  I  A.  If  it  went  out  that  way,  it  was 
because  he  had  used  other  money  in  his  work.  Q. 
Didn't  it  go  out  for  oflSce  rent,  derk  hire,  etc.! 
A.  To  cover  -expenses  that  he  had  used  the  money 
for  in  that  way.  Q.  And  for  money  that  he  was  short 
with  his  companies,  isn't  that  true?  A.  Yes.  Q. 
How  many  companies  was  he  short  with!  A.  Well, 
he  was  short  with  all  he  had  in  his  office  at  the  time 
he  closed  out.  He  had  five  companies  at  the  time  he 
closed  out." 

This  evidence  is  somewhat  in  conflict,  as  will  be 
observed,  with  the  statement  made  by  Mr.  Watson  to 
Mr.  Taylor. 

This  brief  review  of  all  that  need  be  stated  of  the 
evidence  at  this  point  brings  us  to  the  real  question 
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in  the  case.  It  is  stated  on  the  brief  of  counsel  for 
appellant  in  these  words: 

*'The  whole  contention  for  the  defense  is  that  the 
accused  was  so  wrought  up  over  the  law  enforcement 
work  that  it  destroyed  his  power  of  discerning  right 
from  wrong  about  anything  connected  with,  or  bear- 
ing upon  that  movement,  and  hence  that  he  was  in- 
capable of  committing  any  offense  when  the  act  grew 
out  of  or  was  designed  to  promote  that  movement, 
the  evidence  showing  both  his  physical  and  mental 
condition  and  also  the  extent  to  which  his  mind  was 
thereby  absorbed  to  the  exclusion  of  everything  else. ' ' 

It  is  well  to' remark  that  the  foregoing  contention 
must  be  considered  in  the  light  of  the  rule  laid  down 
in  one  of  our  cases  as  follows: 

**In  this  court,  the  burden  is  upon  the  plaintiff  in 
error  to  show  his  innocence  by  a  preponderance  of  the 
evidence.  By  the  verdict  of  the  jury,  approved 
by  the  trial  judge,  the  presumption  of  his  innocence 
has  been  removed  and  converted  into  qxi  adjudica- 
tion of  his  guilt..  Therefore  the  inquiry  here  is  not 
whether  he  is  guilty,  and  the  investigation  of  the 
record  is  not  made  with  that  in  view.  But  the  ques- 
tion is,  Is  he  innocent?  And  the  record  is  investi- 
gated upon  the  assumption  of  his  guilt.  Immaterial 
conflicts  in  the  testimony  of  witnesses  are  not  con- 
sidered. Discrepancies  in  dates  and  distances,  which 
are  not  controlling  in  their  materiality,  are  disre- 
garded. In  many  cases,  the  mere  weight  to  be  given 
to  the  testimony  of  witnesses,   arising  out  of  their 
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number  and  general  reputation,  is  disregarded  be- 
cause these  questions  are  all  deemed  to  have  been  set- 
tled by  the  jury  and  trial  judge,  who  saw  them  upon 
the  stand.''  Mahon  v.  State,  127  Tenn.  (19  Gates), 
535-549,  156  S.  W.,  458,  461. 

It  is  not  necessary  to  review  the  evidence  of  all 
of  the  witnesses  who  testified  for  appellants  in  respect 
of  his  mental  condition.  One  of  them,  whose  evidence 
most  nearly  corroborates  the  insistence  above  copied 
from  the  brief  said: 

'*So  far  as  I  could  tell  in  religious  matters  he  was 
very  deeply  in  earnest  and  spoke  of  the  good  he  was 
trying  to  do,  and  that  he  was  in  it  for  the  good  that 
there  was  in  it,  and  when  he  crossed  in  opinion  with 
the  great  majority  of  his  friends  he  expressed  himself 
at  different  times  to  me  that  it  was  on  account  of 
deep  conviction  of  duty,  and  that  he  had  to  go  by  his 
own  judgment,  that  he  could  not  go  by  anybody  else 's, 
and  that  it  was  just  a  matter  of  his  own  conscience, 
that  he  had  to  follow  out  the  dictates  of  his  own  con- 
science. He  seemed  to  have  an  idea  that  he  was  in 
the  hands  of  the  Divine  Power.  I  cannot  say  that  he 
just  used  the  words,  *  I  am  in  the  hands  of  the  Divine 
Power,'  that  is  as  near  the  substance  as  I  can  give 
you.  If  he  didn't  say  that,  he  used  words  that  meant 
exactly  that,  that  the  hand  of  the  Almighty  was  upon 
him,  and  that  it  made  no  difference  what  he  got  into, 
he  would  come  out  all  right  in  the  end.  He  seemed 
to  have  that  settled  and  positive  conviction." 
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On  the  question  of  plaintiff  in  error's  ability  to 
distinguish  right  from  wrong,  the  last-mentioned  wit- 
ness said: 

''If  you  asked  me  the  question,  if  he  had  a  sound 
mind,  I  would  say,  no.  That  is  my  positive  opinion^ 
that  he  hasn't  a  sound  mind.  Now,  if  you  asked  me 
if  he  is  crazy  on  all  subjects,  I  would  say  no,  he  is  not 
crazy  on  all  subjects,  but  on  the  ihings  that  I  have 
been  talking  about,  from  my  conversation  with  Mr. 
Watson  in  the  oflSce  and  the  way  he  did,  I  am  of  opiu- 
ion  that  he  was  not  of  sound  mind  on  the  things  that 
we  have  been  talking  about.  If  you  asked  me  whether 
he  knew  right  from  wrong  at  the  time  of  that  forgery, 
I  don't  think  he  was  able  to  calculate  the  results  of 
that  forgery  at  aU.  He  had  sense  enough  to  know 
that  it  was  a  violation  of  the  law.  He  knew  that,  but 
he  did  not  have  sense  enough  to  know  that  he  would 
be  caught  up  with.  That  man  didn't  have  any  more 
sense  than  to  believe  that  when  he  forged  that  note 
there  would  be  a  divine  intervention  of  Providence." 

The  jury  may  have  given  full  credit  to  the  evidence 
of  the  witness,  and,  we  may  add,  to  that  of  each  of  the 
other  witnesses  called  on  behalf  of  plaintiff  in  error, 
and  yet  have  reached  the  verdict  complained  of  by 
him.  A  man  may  have  the  deepest  religious  convic- 
tions and  be  thoroughly  persuaded  that  the  hand  of 
the  Almighty  is  upon  him,  and  that  whatever  he  may 
do  wiU  turn  out  all  right  in  the  end,  that  Providence 
will  intervene  to  prevent  the  detection  and  punish- 
ment of  any  crime  he  may  commit.     Yet  if  he  does 
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an  act  which  in  a  man  of  sound  mind  would  be  crim- 
inal in  character,  and  at  the  same  time  the  act  is  done, 
to  use  the  exact  words  of  the  witness,  **he  had  sense 
enough  to  know  that  it  was  a  violation  of  the  law," 
for  which  punishment  was  prescribed,  there  is  no  im- 
munity from  punishment  for  him.  The  law  exacts 
obedience  from  him  as  well  as  others,  and  when  he 
knows  the  act  he  contemplates  to  be  a  violation  of  the 
law,  for  which  punishment  is  prescribed,  he  has 
then  a  legal  conception  of  what  is  right,  and  also  of 
what  is  wrong.  In  legal  contemplation  to  obey  the 
law  is  right,  to  violate  it  is  wrong,  and  if  he  choose 
the  latter  course,  the  law  implies  on  his  part  a  crim- 
inal intent,  and  punishment  is  the  result  of  his  viola- 
tion of  its  mandate,  or  its  prohibition.  Yet  the  law 
is  tender  of  the  life  and  liberty  of  the  subject,  and  if 
the  latter  be  so  deficient  in  mind  from  any  cause  that 
he  has  no  sense  of  right  and  wrong,  no  capacity  to 
reason  about  the  quality  of  his  act,  no  consciousness 
of  wrongdoing  in  the  commission  thereof,  then,  the 
criminal  intent-  is  wanting,  and  the  act  is  no  crime  in 
the  eye  of  the  law.  Mere  ignorance  of  the  law  does 
not  of  course  suffice  to  rob  its  violation  of  criminal 
character  or  absolve  the  delinquent  from  punishment, 
for  it  is  wisely  held  that  if  he  have  sense  enough  to 
know  the  difference  between  right  and  wrong,  it  is  his 
duty  to  know  before  he  commits  the  act,  and  so  very 
early  in  the  development  of  our  jurisprudence  was 
the  maxim  formulated,  ^^ignorantia  legem  neminem 
excusat/'  and  to  such  a  violation  of  the  law  there  is 
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imputed  the  evil  intent  which  is  necessajry  as  an  ele- 
ment in  all  crime.  In  one  of  our  latest  eases  on  this 
subject  it  was  said: 

**The  inquiry  under  the  plea  of  insanity  was 
whether  the  defendant  had  capacity  and  reason  suf- 
ficient to  enable  him  to  distinguish  between  right  and 
wrong  as  to  the  particular  act  he  was  then  doing — a 
knowledge  and  consciousness  that  the  act  he  was 
doing  was  wrong  .  .  .  and  would  subject  him  to 
punishment/'  Bonid  v.  State y  129  Tenn.  (2  Thomp.), 
75-83,  165  S.  W.,  229,  231. 

See,  also,  Stuart  v.  State,  60  Tenn.  (1  Baxt.),  177- 
185.  In  another  of  our  eases,  quoting  from  Archibold, 
Cr.  Proc,  it  was  said  : 

**The  insanity  must  be  of  such  a  kind  as  entirely 
to  deprive  the  person  of  reason  as  applied  to  the  act 
in  question,  and  the  knowledge  that  he  was  doing 
wrong  in  committing  it.  If,  though  somewhat  de- 
ranged, he  is  able  to  distinguish  right  from  wrong  in 
his  own  case,  and  to  know  that  he  was  doing  wrong  in 
the  act  which  he  was  committing,  he  is  liable  to  the 
full  punishment  of  his  criminal  act.'' 

To  the  above,  the  opinion  in  that  case  added : 

"The  capacity  to  know  right  from  wrong,  and  to 
know  that  the  particular  act  being  committed  is 
wrong,  is  recognized  as  a  correct  rule  in  Tennessee, 
to  test  the  question  of  criminal  responsibility.'' 

And  this  rule  was  approved  in  Johnson  v.  State, 
100  Tenn.  (16  Pick.),  252-259,  45  S.  W.,  436.  See,  also, 
Commonwealth  v.  Rogers,  48  Mass.   (7  Mete.),  500, 
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41  Am.  Dec,  458;  Guiteau^s  Case,  and  note  (D.  C.)> 
10  Fed.,  161;  Reynolds  v.  United  States,  98  U.  S.,  145, 
25  L.  Ed.,  244;  Wharton  &  Stille,  Med.  Jur.  vol.  1 
(5th  Ed.),  sees.  171,  175,  177,  179,  187.  No  witness 
called  by  him,  speaking  from  personal  knowledge  of 
the  man,  was  bold  enough  to  express  the  opinion  that 
Mr.  Watson  did  not  know  it  was  a  wrong  punishable 
by  law  to  commit  forgery  at  the  date  of  the  act  in 
question.  Indeed,  it  is  diflScult  to  understand  how  any 
one  could  entertain  such  an  opinion  in  the  face  of  the 
most  prominent  and  undisputed  facts  in  the  case,  to 
wit :  That  Mr.  Watson 's  daily  life  was  in  large  part 
a  battle  against  violations  of  the  law,  and  a  protest 
against  the  failures  of  the  constituted  authorities  to 
inflict  punishment  upon  offenders.  His  intelligence, 
the  acuteness  of  his  intellect,  and  his  capacity  to  con- 
ceal a  chain  of  forgeries,  extending  from  1912  until 
1915;  on  these  and  other  undisputed  facts  of  the 
record,  the  jury  may  well  have  concluded  that  the 
defense  of  insanity  was  a  forlorn  hope,  advanced  be- 
cause no  other  was  possible  imder  the  facts. 

It  is  urged  that  insanity  was  in  the  Watson  blood; 
that  his  mother  was  a  consumptive ;  that  Watson  him- 
self was  a  scrofulitic,  a  man  of  poor  health,  an  en- 
thusiast, a  badly  balanced  man.  All  this  may  be  true, 
and  vet  it  does  not  follow  that  he  did  not  know  that 
forgery  was  a  crime  for  which  the  law  inflicted  pun- 
ishment when  he  committed  the  act  in  question. 

Aside  from  the  defendant's  evidence,  which  we  have 
considered,    there    is    ample    evidence    of    entirely 
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credible  character  in  the  transcript  tending  to  show 
that  at  the  time  of  the  commission  of  this  act  Mr. 
Watson  was  sane.  Eight  witnesses  testified  to  this 
effect,  on  behalf  of  the  State,  basing  their  respectiye 
opinions  on  their  acquaintance  with,  and  observation 
of,  the  man,  and  in  view  of  this  evidence  the  jury  may 
very  well  have  concluded  that  the  crime  in  question 
was  due  to  none  of  the  causes  relied  on  by  the  defense. 
The  primary  motive  for  the  crime  appears  to  have 
been  a  dire  need  of  immediate  funds  with  which  to 
liquidate  certain  arrearages  to  the  insurance  com- 
panies he  was  representing.  Looking  back,  however, 
for  an  explanation  of  that  which  created  this  indebt- 
edness, it  appears  to  be  found  in  some  personal  pe- 
culiarities of  the  plaintiff  in  error.  Among  his  most 
marked  characteristics  was  a  vast  confidence  in  the 
correctness  of  his  own  judgment.  This,  as  the  result 
showed,  was  not  always  well  placed.  For  illustration, 
in  the  selection  of  a  candidate  for  sheriff  in  1912,  for 
which  the  law  and  order  faction  was  to  vote,  a  meet- 
ing was  held,  and  a  vote  of  the  leaders  of  that  faction 
taken.  The  vote  stood  113  to  3.  Mr.  Watson  was  one 
of  the  minority.  The  weight  of  this  vast  majority 
of  the  leaders  of  his  faction  did  not,  however,  have 
the  effect  to  change  his  views.  He  continued  to  stand 
for  his  candidate,  and  it  was  at  the  close  of  this 
election  that  he  found  himself  short  about  $3,000,  and 
this  was  the  beginning  of  the  double  life  which  he 
subsequently  led  in  Knoxville.  After  his  arrest  he 
told  Mr.  McKamey  that  he  began  forging-  paper  in 
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1912,  at  the  close  of  this  sheriflf's  race,  in  order  to 
meet  this  $3,000  shortage.  A  complete  history  of  his 
forgeries  does  not  appear  in  the  record,  but  it  is 
clearly  shown  that  nothing  was  known  of  them  dnring 
these  three  years  until  a  very  short  time  before  his 
arrest,  when  his  total  indebtedness  was  between 
$15,000  and  $16,000.  Just  what  part  of  this  was  taken 
care  of  by  forgeries,  and  just  what  part  by  genuine 
indorsements,  does  not  clearly  appear.  It  is  argued 
that  this  course  of  conduct  is  in  itself  an  evidence  of 
unsound  mind,  but,  on  the  other  hand,  the  jury  may 
have  considered  it,  in  the  light  of  all  the  evidence,  only 
an  indication  of  a  very  obstinate  and  self-wUled  char- 
acter. This  latter  view  is  strengthened  by  a  circum- 
stance now  to  be  related.  There  is  evidence  tending 
to  show  that  Mr.  Watson's  original  plan  in  respect 
of  the  note  which  he  sold  to  the  La  FoUette  National 
Bank  was  to  get  the  genuine  indorsements  of  the  six 
gentlemen  whose  names  appeared  on  the  back  of  that 
note.  But  in  this  he  failed.  Whereupon  he  forged 
their  indorsements,  tracing  them  upon  the  note  from 
genuine  signatures  in  his  possession,  so  that  the 
traced  signatures  closely  resembled  the  genuine. 
This,  on  the  one  hand,  may  be  said  to  indicate  in- 
sanity, yet,  on  the  other  hand,  pride  of  opinion,  self- 
will,  and  determination  to  have  his  own  wav  about 
the  matter.  Again  it  is  in  evidence  that  quite  early 
in  his  business  career,  when  he  was  confidential  man 
and  stenographer  for  Mr.  Loupe,  superintendent  of 
the  Southern  Express  Company,  at  Chattanooga,  Mr. 
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Watson  desired  to  secure  for  one  of  his  friends  a 
position  as  an  employee  of  the  company.  He  knew 
of  a  vacancy  which  he  desired  his  friend  to  fill.  He 
endeavored  first  to  get  Mr.  Loupe  to  take  favorable 
action  on  an  application  which  he  presented  for  his 
friend.  Mr.  Loupe  declined  to  take  immediate  action, 
yet  that  very  day  Mr.  Loupe  unknowingly  signed  a 
letter  which  Mr.  Watson  handed  him  along  with  several 
others.  This  letter  awarded  the  coveted  place  to  Mr. 
Watson's  friend.  This  early  incident  in  his  life  is 
related  by  one  of  his  witnesses  who  seemed  to  see  in 
it  only  an  act  of  kindness  done  by  Mr.  Watson  on 
behalf  of  his  friend.  The  jury,  on  the  other  hand, 
may  have  considered  it  an  indication  of  the  imperious 
spirit  which  seems  in  later  life  to  have  dominated 
the  man,  to  his  hurt  and  injury.  To  secure  the  loan 
from  the  La  Follette  National  Bank  he  did  not  hesi- 
tate to  place  one  of  his  friends,  also  a  friend  of  the 
bank,  in  a  very  embarrassing  position,  and  the  same 
was  true  of  his  action  in  respect  of  the  loan  which  he 
secured  from  the  Coal  Creek  Bank.  In  the  latter  in- 
stance he  went  to  the  point  of  making  his  friend  be- 
lieve, and  so  represent  to  the  bank,  that  he  had  seen 
an  indorser  write  his  name  on  the  back  of  the  note 
which  the  bank  purchased.  He  afterwards  confessed 
to  his  friend  that  this  was  accomplished  by  present- 
ing to  the  indorser  a  renewal  of  a  note  on  which  the 
indorser  was  already  bound.  The  indorser  signed  his 
name  on  the  back  of  the  renewal  note  in  the  pres- 
ence of  Mr.  Watson's  friend.    After  they  left  the  in- 
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dorser  's  office  Mr.  Watson  showed  his  friend  the  name 
of  the  indorser  which  he  had  traced  on  the  back  of  the 
note  that  later  passed  into  the  hands  of  the  Coal  Creek 
Bank.  The  friend  thought  it  was  the  genuine  signa- 
ture of  the  indorser  which  he  had  seen  written  on  the 
hack  of  the  other  note.  All  this  he  confessed  to  his 
friend  after  his  arrest.  When  the  fact  became  pub- 
licly known  by  reason  of  his  arrest  that  he  was  a  for- 
ger, none  seem  to  have  been  more  astonished  than 
these  two  of  his  misused  friends.  On  the  one  hand, 
it  may  be  said  that  one  who  misuses  his  friends  indi- 
cates by  his  conduct  unsoundness  of  mind,  and  an 
incapacity  to  distinguish  right  from  wrong.  On  the 
other  hand,  such  conduct  may  be  said  to  indicate  a 
purpose  to  have  his  will  executed  by  his  friends  at 
whatever  cost  to  them.  It  was  peculiarly  a  question  for 
the  jury  to  determine  what  all  this  evidence  signified  re- 
specting the  mental  capacity  of  Mr.  Watson  at  the 
time  of  the  acts  in  question  in  this  case. 

Upon  a  careful  review  we  are  unable  to  perceive  that 
the  evidence  preponderates  against  the  verdict,  and 
the  judgment  of  the  trial  court  is  affirmed. 
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A.  J.  Spitzbb  V.  Knoxvillb  Iron  Co.* 
(KvoxvUle.    September  Term,  1915). 

1.  DEATH.     Widow's  compromite   after  administrator's   appoint- 
ment.    Effect. 

A  widow  whose  husband  had  been  killed  in  defendant's  mine 
through  the  defendant's  negligence  had  the  right  to  compro- 
mise the  claim  after  she  had  waived  her  right  to  administer 
and  after  the  plaintiff  had  actually  qualified  as  administrator 
of  the  decedent,  as  her  superior  right  to  control  the  claim  by 
compromising  it  or  by  bringing  suit  thereon  herself  could  not 
be  impaired  by  his  qualification,  but  continued  until  she  in 
•  some  manner  waived  it,  and  as  her  waiver  of  the  right  to 
administer  was  not  tantamount  to  a  waiver  of  her  prior  right 
to  sue  or  to  compromise.     {Post,  pp.  220-222.) 

Cases  cited  and  approved:  Qreenlee  v.  Railroad  Co.,  73  Tenn., 
418;  Stephens  v.  Railway,  78  Tenn.,  448;  Webb  v.  Railway  Co., 
88  Tenn.,  119;  Holder  v.  Railroad  Co.,  92  Tenn.,  142;  Prater 
v.  Marble  Co.,  105  Tenn.,  496;  Railroad  v.  Acuff,  92  Tenn.,  348. 

2.  DEATH.    Compromise  by  widow.    Attaci<. 

An  attack  upon  the  widow's  compromise  of  an  action  against  his 
employer  for  her  husband's  wrongful  death  on  the  ground  of 
fraud  practiced  on  her  in  procuring  it  could  only  be  made  by 
her,  and  could  not  be  made  by  the  administrator  subsequently 
suing  for  the  benefit  of  the  widow  and  children.    (Post,  p.  222.) 


FROM   ANDERSON. 


Appeal  from  the  Criminal  and  Law  Court  of  An- 
derson County. — Von  A.  Hufpakbb,  Special  Judge. 


*0n  settlement  of  cause  of  action  for  death  by  beneficiaries  with- 
out assent  of  executor  or  administrator  see  note  in  35  L.  R.  A. 
(N.  S.),  207. 
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J.  B.  Burnett,  J.  H.  Wallace,  J.  H.  Underwood,  0. 
W.  Wells  and  E.  B.  Madison,  for  appellant. 

Shields  &  Gates  and  Mitchell  Long,  for  appellee. 

Mb.  ChiRf  Justice  Neil  delivered  the  opinion  of 
the  Court. 

A  declaration  was  filed  alleging  the  wrongful  death 
of  one  H.  A.  Irish,  in  defendant's  mine,  through  the 
culpable  negligence  of  the  latter.  It  was  averred  that 
the  deceased  left  a  widow,  Elizabeth,  and  several  chil- 
dren, for  whose  joint  benefit  the  suit  was  brought.  The 
defendant  pleaded  as  matter  of  accord  and  satisfaction 
that  prior  to  the  bringing  of  the  suit  a  full  compromise 
of  the  claim  had  been  effected  with  the  widow,  and 
her  receipt  taken,  showing  a  full  acquittance,  a  copy 
of  which  was  set  out  in  the  plea.  A  replication  was 
filed  presenting  two  points:  Firstly,  that  the  compro- 
mise was  obtained  by  fraudulently  representing  to  the 
widow  that  it  would  affect  only  her  individual  right; 
secondly,  that  the  compromise  was  made  on  August 
30,  1912,  notwithstanding  the  plaintiff  had,  prior  to 
that  time,  been  duly  qualified  as  administrator  of  the 
estate,  pursuant  to  the  widow's  waiver  of  her  prior 
right  to  administer,  and  that  these  facts  were  well 
known  to  defendant  when  it  made  its  compromise  with 
the  widow. 

The  defendant  demurred  to  the  first  point  on  the 
ground  that  no  one  could  question  the  settlement  for 
fraud  except  the  widow  herself,  or,  at  all  events,  the 
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administrator  could  not  question  it  acting  alone,  or 
otherwise  than  with  the  widow's  joint  action.  This 
demurrer  was  sustained,  and  the  court  thereupon 
struck  the  wholeVeplication  from  the  file.  The  plain- 
tiff then  presented  the  second  point  alone  in  the  form 
of  an  amended  replication.  The  defendant  moved  to 
strike  this  replication  on  the  ground  that  the  widow 
had  the  prior  and  superior  right  to  compromise  the 
suit  at  any  time  before  the  administrator  had  brought 
his  suit.    The  trial  judge  sustained  this  motion. 

There  was  in  the  declaration  a  right  of  action  as- 
serted for  the  value  of  a  mule  belonging  to  the  de- 
cedent, Irish,  killed  by  the  same  negligence  which  cost 
the  latter  his  own  life.  In  addition  to  the  plea  of 
accord  and  satisfaction  in  respect  of  the  ^laim  for  the 
wrongful  death  of  Irish,  the  defendant  filed  a  plea  of 
the  general  issue  to  the  whole  declaration.  After  strik- 
ing the  replication  the  court  proceeded  to  dispose  of 
the  case,  by  consent  of  parties  without  the  interven- 
tion of  a  jury,  with  the  result  that  he  simply  rendered 
judgment  for  the  value  of  the  mule,  denying  any  relief 
for  the  death  of  Irish.  This  was  equivalent  to  a  judg- 
ment in  favor  of  the  defendant  on  the  plea  of  accord 
and  satisfaction;  the  fact  of  compromise  with  the 
widow  not  having  been  denied. 

The  only  questions  now  before  the  court  are: 
Firstly,  whether  the  widow  had  the  right  to  make  the 
compromise  after  she  had  waived  her  right  to  admin- 
ister, and  the  plaintiff  had  actually  qualified  as  ad- 
ministrator of  the  deceased ;  secondly,  whether  the  ad- 
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ministrator  could  question  the  widow 's  compromise  in 
the  manner  attempted. 

We  feel  constrained  to  hold  that  the  widow  had  the 
legal  right  to  make  the  compromise,  ffhis  seems  to  us 
a  necessary  consequence  of  our  prior  decisions  con- 
struing the  statutes.  The  substance  of  these  decisions 
is  that  the  widow 's  right  of  action  is  prior  and  superior 
to  that  of  the  administrator ;  that  the  latter  cannot  sue 
until  she  waives  her  right,  albeit  in  addition  to  an  ex- 
press waiver  she  may  effect  a  waiver  by  merely  per- 
mitting his  suit  to  stand  without  objection  on  her  part ; 
that  she  may  compromise  the  demand  at  any  time  be- 
fore the  administrator,  pursuant  to  her  waiver,  has 
brought  a  suit,  but  not  afterwards;  that  likewise  she 
may  compromise  the  claim  before  suit  brought,  or 
after  a  suit  brought  by  herself  as  widow  at  any  time, 
regardless  of  the  protest  of  her  children;  that  after 
suit  has  been  brought  by  the  administrator  the  action 
can  be  compromised  only  by  consent  of  the  widow  and 
children.  Greenlee  v.  Railroad  Co.,  5  Lea  (73  Tenn.), 
418;  Stephens  v.  Railway,  10  Lea  (78  Tenn.),  448; 
Webb  V.  Railway  Co.,  88  Tenn.,  119,  12  S.  W.,  428; 
Holder  v.  Railroad  Co.,  92  Tenn.,  142,  20  S.  W.,  537, 
36  Am.  St.  Rep.j  77 ;  Prater  v.  Marble  Co.,  105  Tenn., 
496,  58  S.  W.,  1068 ;  Railroad  v.  Acuff,  92  Tenn.,  26, 
20  S.  W.,  348. 

It  follows  that  it  is  immaterial  that  an  administrator 
had  been  appointed  before  she  effected  the  compro- 
mise. Nor  is  the  result  changed  by  the  fact  that  she 
consented  to  the  appointment  of  the  administrator. 
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waiving  her  prior  right  of  administration.  Her  su- 
perior right  to  control  the  claim  by  compromising  it, 
or  by  bringing  suit  on  it  herself,  can  be  in  no  wise  im- 
paired by  his  qualification.  Her  superiority  continues 
until  she  in  some  manner  waives  it.  Her  waiver  of 
the  right  to  administer  is  no*  tantamount  to  a  waiver 
of  her  prior  right  to  sue  or  to  settle.  Whether  an  un- 
reasonable delaj'  on  her  part  would  create  a  waiver  or 
abandonment  of  her  right  is  a  question  not  presented 
in  the  facts  before  us. 

It  mav  be  seen  from  some  of  our  cases  that  this 
power  bestowed  on  the  widow  has  been  in  a  few  in- 
stances detrimental  to  her  own  interests,  as  well  as  to 
those  of  her  children.  A  strong  illustration  may  be 
found  in  Stephens  v.  Railroad,  supra,  wherein  it  ap- 
peared that  the  widow,  acting  with  her  second  hus- 
band, compromised  the  right  of  action  for  a  small  sum, 
over  the  earnest  and  vigorous  protest  of  the  guardian 
of  her  children.  Likewise  in  Greenlee  v.  Railroad  Co., 
supra,  the  compromise  was  effected  by  the  widow  over 
the  opposition  of  her  children.  She  is  not  required  by 
law  to  give  any  bond,  and  it  is  thus  perceived  that  the 
children's  rights  may  not  only  be  imperiled  through 
her  pressing  need  of  money,  her  want  of  husiness 
judgment,  the  cajolement  of  a  second  husband,  eager 
to  obtain  possession  of  the  money,  or  the  overpersua- 
sion  of  ill-advised  or  interested  friends,  but  likewise 
by  her  insolvency,  and  consequent  inability  to  make 
good  any  losses  sustained  by  the  children  through  her 
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improvidence  or  extravagance.    The  remedy,  however, 
is  with  the  legislature,  not  the  courts. 

As  to  the  special  form  in  which  the  administrator 
sought  to  avoid  the  compromise  made  by  the  widow, 
it  suffices  to  say  that  the  point  is  fully  covered  by  the 
case  of  Prater  v.  Marble  Co.,  supra,  in  which  it  was 
held  that  an  attack  upon  the  widow's  compromise  on 
the  ground  of  fraud  practiced  on  her  in  procuring  it 
could  be  made  only  by  the  widow;  that  the  adminis- 
trator, subsequently  suing,  could  not  make  such  attack. 
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C.  At.tjcb  Salmon  v.  Southebn  Railway  Company.* 
{KnoxvUle.    September  Term,  1915). 

1.  COMMERCE.  Injury  to  servant  engaged  in  superintendence. 
A  railroad  employee  at  the  shop  of  defendant  railway,  an  inter- 
state carrier,  where  it  built  and  repaired  cars  used  by  intra- 
state and  interstate  commerce,  and  which  at  times  were  in  no 
service  at  all,  and  where  it  painted  its  cars,  the  paint  for 
which  was  brought  in  large  quantities  to  its  freight  depot  two 
miles  from  the  shop,  whence,  after  a  carload  had  accumulated, 
it  was  hauled  out  to  the  shops,  and  the  paint  placed  in  a  store- 
house to  be  drawn  for  use,  who  had  the  superintendence  of 
the  unloading  of  the  paint  from  the  car,  but  nothing  to  do  with 
its  use,  and  who,  among  his  general  duties,  looked  after  the 
issuance  of  the  iron  from  the  iron  house  to  the  various  shops  in 
the  yard  and  superintended  the  unloading  of  iron  and  issuing 
it  or  pointing  it  out  when  called  for,  and  who,  after  directing 
a  number  of  men  how  to  unload  a  car  of  paint,  turned  his 
back  and  was  talking  to  another  person  about  the  iron  when 
he  was  struck  and  fatally  injured  by  a  barrel  of  paint  which 
slipped  from  the  skid  by  reason  of  workman's  negligence,  was 
then  engaged  in  superintending  the  unloading  so  far  as  that 
was  interstate  commerce.     (Post,  pp.  228,  229.) 

2.  COMMERCE.      Empioyers'    liability    act.      Railroad    employee. 
"Interstate  commerce." 

Such  employee,  while  directing  the  unloading  of  barrels  of  paint 
from  the  car,  or  while  standing  near  talking  with  another 
person  about  a  pile  of  iron,  also  within  the  scope  of  his  duties, 
was  not  doing  any  act  or  duty  having  important  connection 
with  Interstate  commerce,  and  hence  was  not  "engaged  in 
interstate  commerce"  within  the  federal  Employers'  Liability 
Act  April  22,  1908,  ch.  149,  36  Sat,  65  (U.  S.  Comp.  St.  1913, 
sees.  8667-8665),  so  as  to  entitle  his*  widow  to  recover  for  his 


•On  the  constitutionality,  application  and  effect  of  Federal  Em- 
ployers' Liability  Act  see  notes  in  47  L.  R.  A.  (N.  S.),  38;  L.  R.  A., 
1916,  eh.  47. 


I 
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death  from  the  negligence  of  his  fellow  serrantB.     (Post,  pp. 
229-237.) 

Cases  cited  and  distinguished:  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S..  248;  Pedersen  v.  Delaware,  etc.,  R.  Co.,  229 
U.  S.,  146;  St.  Louis,  S.  F.  &  T.  R\  Co.  v.  Seale.  229  U.  S.. 
156;  North  Carolina  R.  Co.  v.  Zachary,  232  U.  S.,  248;  Illinois 
Central  R.  Co.  v.  Behrens,  233  U.  S.,  473;  New  York  Cent.  & 
Hudson  R.  Co.  v.  Carr,  238  U.  S.,  260;  Illinois  Cent.  R.  Co.  v. 
Rogers.  221  Fed.,  52. 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to 
the  Court  of  Civil  Appeals  from  the  Supreme  Court. — 
VoN  A.  HuFFAKER,  Judge. 

G«EEN,  Webb  &  TAta,  for  plaintiff. 

L.  D.  Smith  and  Roscoe  Word,  for  defendant. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

» 

This  action  Vas  brought  to  recover  damages  for 
an  injury  alleged  to  have  been  inflicted  by  the  railway 
company  upon  plaintiff's  husband,  whereby  the  latter 
died.  Originally  there  were  three  counts  in  the 
declaration,  but  only  the  first  was  relied  upon. 

This  count  alleges,  in  substance,  that  defendant  rail- 
way company  was  engaged  in  interstate  commerce, 
and  while  so  engaged,  and  while  her  husband  was  em- 
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ployed  in  such  interstate  commerce,  as  a  servant  of  the 
defendant,  he  was  injured  through  the  negligence  of 
his  coeroployees  in  the  following  manner:  A  car 
loaded  with  barrels  of  paint,  or  oil,,  was  in  course  of 
unloading,  the  method  being  that  the  barrels  were 
slid  down  a  skid  to  the  ground,  two  employees  of  the 
company  being  iiTthe  car  and  two  on  the  ground,  the 
business  of  the  latter  being  to  conduct  the  barrels 
safely  to  the  ground,  but  by  reason  of  their  negligence 

m 

the  barrel  turned  and  took  the  wrong  direction,  roll- 
ing rapidly  to  the  ground  and  striking  the  deceased, 
by  means  of  which  act  the  injury  was  produced ;  that 
plaintiff's  husband  was  directing  the  said  employees, 
and  had  given  proper  instructions,  but  these  were  not 
complied  with;  that  such  direction  was  a  part  of  de- 
ceased's duty,  and  it  was  also  a  part  of  his  duty  to 
have  charge  of  the  iron  house  and  distribute  the  iron 
to  the  various  parts  of  the  system  at  Knoxville,  to  be 
used  in  the  repair  of  cars. 

The  railw^ay  company  filed  a  plea  of  not  guilty,  and, 
at  the  close  of  plaintiff's  evidence,  moved  for  a  per- 
emptory instruction.  This  was  given  by  the  trial 
judge.  On  appeal  to  the  court  of  civil  appeals  that 
court  affirmed  the  action  of  the  trial  judge,  and  the 
case  is  now  before  us  under  a  petition  for  certiorari, 
and  has  been  argued  both  orally  and  in  writing. 

It  is  insisted,  in  support  of  the  motion  for  peremp- 
tory instructions,  that  there  is  no  evidence  that  plain- 
tiff's husband  died  because  of  the  injury  complained 
of ;  likewise,  that  there  is  no  evidence  of  negligence  on 

133  Tenn.  16 
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the  part  of  the  coemployees  of  the  deceased.  We 
deem  it  unnecessary  in  this  opinion  to  go  into  the 
particulars  of  this  matter,  inasmuch  as  our  views  were 
stated  orally  in  the  presence  of  counsel  on  hoth  sides 
when  the  cause  was  decided.  The  view  entertained 
by  the  court,  and  so  stated,  was  that  there  was  enough 
evidence  on  these  two  subjects  to  take  the  case  to  the 
jury,  in  the  event  the  court  should  be  of  the  opinion 
that  the  facts  brought  it  wdthin  the  federal  Employers ' 
Liability  Act.  We  are  of  the  opinion,  however,  that 
the  judgment  of  the  court  of  civil  appeals  must  be 
affirmed  on  the  ground  that  the  facts  did  not  make  a 
ease  under  that  act.*  They  are,  in  substance,  as  fol- 
lows : 

The  Southern  Railway  Company  is  an  interstate 
carrier,  and  maintains  shops  near  Knoxville,  Tennes- 
see, called  the  *' Coster  Shops."  At  these  shops,  among 
other  things,  it  builds  and  repairs  cars  which  it  uses 
both  in  intrastate  and  interstate  commerce,  and  which 
at  times  are  in  no  service  at  all.  It  uses  paint  at  these 
shops  in  painting  cars,  houses,  and  buildings,  but 
practically  all  of  the  paint  is  used  on  cars.  The  paint 
which  it  uses  is  bought  in  large  quantities,  and  usually 
comes  to  the  freight  depot  of  the  company  about  two 
miles  from  the  shops,  where  it  is  accumulated  until 
there  is  a  carload ;  then  the  barrels  of  paint  are  loaded 
into  a  car  and  hauled  out  to  the  shops,  where  the  car 
is  unloaded  and  the  paint  placed  in  a  storehouse,  and 
from  this  storehouse  tlie  supply  is  drawn  upon  when 
needed  in  connection  with  the  painting  of  cars,  or 
buildings,  or  whatever  use  it  may  be  put  to. 
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The  evidence  with  respect  to  this  particular  barrel 
of  paint  does  not  show  where  it  came  from,  or  where 
it  was  to  be  placed,  or  what  use  it  was  to  be  put  to.  It 
is  only  inferable  from  the  custom  of  the  company  with 
respect  to  paint  generally  that  the  particular  barrel 
of  paint  which  inflicted  the  injury  would  eventually  be 
drawn  upon  for  use  in  painting  cars,  buildings,  etc. 

Assuming  that  this  particular  barrel  of  paint,  with 
the  other  barrels  contained  in  the  car,  was  handled  in 
the  usual  and  customary  way,  we  may  conclude  that  it 
was  hauled  from  the  depot  at  Knoxville  out  to  the  Cos- 
ter Yards,  where  it  was  being  unloaded,  not  for  any 
particular  use  at  that  particular  time,  but  for  the  pur- 
pose of  being  stored  in  the  storehouse,  from  which 
subsequently  a  supply  of  paint  necessary  to  be  used  in 
the  shops  would  be  drawn.  There  is  no  evidence  from 
which  it  can  be  inferred  that  this  particular  barrel  of 
paint  was  being  devoted  to  any  use  at  the  time.  We 
can  only  assume  from  the  custom  that  the  expectation 
was  that  it,  at  some  future  time,  after  it  had  gone 
into  the  storehouse,  would  be  drawn  upon  for  supplies. 
The  connection  of  deceased  with  these  transactions 
was  to  superintend  the  unloading  of  the  paint  from  the 
car.  He  had  nothing  whatever  to  do  with  the  using 
of  the  paint. 

Among  the  general  duties  which  the  deceased  had 
to  perform  was  that  of  looking  after  the  issuance  of 
the  iron  from  the  iron  racks  in  the  iron  house  to  the 
various  shops  in  the  yards ;  superintending  the  unload- 
ing of  the  iron;  seeing  that  it  was  unloaded  at  the 
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proper  place,  and  placed  properly  in  the  racks,  and 
issuing  this  iron,  or  pointing  it  ont  to  the  men  working 
in  the  shops  when  it  was  called  for.  At  the  time  the 
barrel  of  paint  rolled  down  the  skids  and  struck  the 
deceased  he  had  his  back  to  the  employees  who  were 
engaged  in  unloading  the  paint,  was  standing  off  some 
distance,  looking  at  the  pile  of  iron,  and  talking  about 
it  to  some  man  whose  name  is  not  stated. 

When  this  barrel  of  paint  arrived  at  the  yard|,  and 
had  to  be  unloaded  in  order  to  be  placed  in  the  store- 
house, the  deceased  called  upon  Mr.  Reed,  foreman 
of  the  scrap  pile,  to  furnish  him  with  four  men  to  un- 
load the  car.  Four  negro  laborers  were  furnished. 
They  reported  to  deceased,  who  told  them  what  to 
do  and  how  to  do  it.  Having  done  this,  he  turned  his 
back  in  the  manner  stated,  and  was  talking  to  the  man 
about  the  iron,  the  latter  being  also,  as  stated,  under 
his  control  and  direction.  It  was  the  duty  of  the  two 
employees  who  received  the  barrels  from  the  hands  of 
the  other  two  in  the  car  to  conduct  them  safely  to  the 
ground  along  the  surface  of  the  skid.  In  order  to  do 
this  it  was  necessary  to  seize  the  barrels  firmly,  but 
this  particular  barrel  was,  through  the  negligence  of 
the  two  men  on  the  ground,  not  firinly  caught,  and  so 
escaped  from  their  hands  and  ran  down  upon  the  de- 
ceased, striking  him.  An  effort  was  made  by  one  of 
the  men  on  the  car  to  save  him,  by  calling  to  him,  but 
the  barrel  went  so  rapidly,  he  did  not  have  time  to 
escape. 

Two  contentions  are  made  by  the  railway  company. 
The  first  is  that  at  the  time  of  the  injury  the  deceased 
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was  not  engaged  in  superintending  the  unloading  of 
the  paint  from  the  car,  nor  in  any  act  whatever  con- 
nected with  the  distribution  of  the  iron ;  that  therefore, 
without  reference  to  whether  that  work  would  consti- 
tute an  act  in  interstate  commerce,  he  was  not  at  the 
time  engaged  in  it,  and  for  this  reason  cannot  recover ; 
secondly,  that  the  woVk  of  unloading  the  paint  in  the 
manner  in  which  this  was  being  done,  or  superintend- 
ing the  iron  pile,  were  nx)t  acts  of  interstate  commerce. 
We  do  not  think  the  first  contention  is  sound.  He 
was  close  by,  and  had  given  directions  which  he  had 
a  right  to  suppose  would  be  followed,  and  the  fact  that 
he  turned  away  for  a  short  time  to  talk  with  some 
one  about  the  iron  that  was  likewise  under  his  charge 
we  do  not  think  would  deprive  him  of  his  status  of 
being  engaged  in  an  act  of  interstate  commerce,  if  the 
work  of  unloading  the  paint  was  such  an  act.  In  our 
opinion  the  case,  with  respect  to  the  first  contention, 
falls  within  the  authoritv  of  North  Carolina  R,  Go.  v. 
Zachary,  232  U.  S.,  248,  34  Sup.  Ct,  305,  58  L.  Ed., 
591,  Ann.  Cas.,  1914C,  159.  In  that  case  it  appeared 
that  the  deceased  had  just  finished  inspecting,  oiling, 
firing,  and  preparing  his  engine  for  a  journey,  which 
was  part  of  an  interstate  trip,  and,  having  done  this 
work,  he  left  the  engine,  and  started  to  his  boarding 
house.  While  so  doing,  and  before  he  had  crossed  the 
track,  he  was  struck  by  another  engine  and  killed. 
The  court  said  that  there  was  nothing  to  indicate  that 
this  attempt  to  visit  the  boarding  house  was  at  all  out 
of  the  ordinary,  or  was  inconsistent  with  the  servant's 
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duty  to  his  employer ;  that  he  was  still  on  duty  and  em- 
ploj'^ed  in  interstate  commerce,  notwithstanding  his 
temporary  absence  from  the  locomotive  engine.  We 
are  of  the  opinion,  however,  that  the  second  contention 
of  the  defendant  is  sound,  within  the  authority  of 
Pedersen  v.  Delmvare,  etc.,  R,  Co.,  229  U.  S.,  146,  33 
Sup.  Ct.,  648,  57  L.  Ed.,  1125,  Ann.  Cas.,  1914C,  153 ; 
St.  Louis,  8.  P.  S  T.  R.  Co.  v.  Scale,  229  U.  S.,  156, 
158,  33  Sup.  Ct.,  651,  57  L.  Ed.,  1129,  1133,  Ann.  Cas., 
1914C,  156;  North  Carolina  R.  Co.  v.  Zachary,  232  U. 
S.,  248,  256,  34  Sup.  Ct.,  305,  58  L.  Ed.,  591,  594,  Ann. 
Cas.,  1914C,  159 ;  Illinois  Cent.  R.  Co.  v.  Behrens,  233 
U.  S.,  473,  34  Sup.  Ct.,  646,  58  L.  Ed.,  1051, 1055,  Ann. 
Cas.,  1914C,  163 ;  New  York  Cent,  d  Hudson  R.  Go.  v. 
Carr,  238  U.  S.,  260,  35  Sup.  Ct.,  780,  59  L.  Ed.,  1298 
(year  1914) ;  Illinois  Cent.  R.  Co.  v.  Rogers,  221  Fed., 
52, 136  C.  C.  A.,  530. 

The  substance  of  these  cases  on  the  point  under 
consideration  is  that  there  must  be  aii  immediate  con- 
nection  between  interstate  commerce  and  the  act  or 
duty  in  course  of  performance  at  the  time  the  injury 
occurred.  In  the  Pedersen  Case  the  party  injured 
and  another  employee,  acting  under  the  direction  of 
the  foreman,  were  conveying  from  a  tool  car  to  a 
bridge  on  an  interstate  railway  some  bolts,  or  rivets, 
which  were  to  be  used  by  them  that  night,  or  very 
early  the  next  morning,  in  repairing  the  bridge,  the 
repairs  to  consist  in  taking  out  an  existing  girder  and 
inserting  a  new  one.  While  on  his  way  he  was  injured 
by  a  train  on  the  same  track.    After  pointing  out  that 
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tracks  and  bridges  are  as  indispensable  to  interstate 
commerce  by  railroads  as  are  engines  and  cars,  and 
that  these  instrumentalities  must  be  kept  in  repair, 
since  the  security,  expedition,  and  efficiency  of  that 
commerce  depends,  in  large  measure,  upon  this  being 
done,  the  court  continued: 

*  *  The  point  is  made  that  the  plaintiff  was  not,  at  the 
time  of  his  injury,  engaged  in  removing  the  old  girder 
and  inserting  the  new  one,  but  was  merely  carrying  to 
the  place  where  that  work  was  to  be  done  some  of  the 
materials  to  be  used  therein.  We  think  there  is  no 
merit  in  this.  Tt  was  necessary  to  the  repair  of  the 
bridge  that  the  materials  be  at  hand,  and  the  act  of 
taking  them  there  was  a  part  of  that  work.  In  other 
words,  it  was  a  minor  task  which  was  essentially  a  part 
of  the  larger  one,  as  is  the  case  when  an  engineer 
takes  his  engine  from  the  roundhouse  to  the  track  on 
which  are  the  cars  he  is  to  haul  in  interstate  com- 


merce. * ' 


It  is  perceived  that  the  connection  between  the  act 
of  the  party  injured  and  interstate  commerce  was 
close,  since  he  was  to  use  these  bolts  and  rivets  that 
very  night,  or  early  the  next  morning,  in  repairing 
the  bridge.  Here  we  have  the  materials  devoted  to  a 
special  part  of  one  of  the  interstate  agencies  of  the 
railway  company,  and  a  very  brief  time  left  in  which 
the  actual  application  was  to  be  made. 

In  the  Scale  Case  the  facts  recited  in  the  opinion 
show  that  an  interstate  train  had  just  arrived.  The 
employee  who  was  killed  had  imposed  upon  him  the 
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duty  of  taking  the  numbers  of  the  ears  and  othewise 
performing  his  duties  in  respect  of  them.  While  so 
engaged  he  was  struck  and  fatally  injured  by  a  switch 
engine,  which  it  was  claimed  was  being  negligently 
operated  by  other  employees  in  the  yard.  The  court 
said : 

**In  our  opinion  the  evidence  does  not  admit  of  any 
other  view  than  that  the  case  made  by  it  was  within 
the  federal  statute.  The  train  from  Oklahoma  was 
not  only  an  interstate  train  but  was  engaged  in  the 
movement  of  interstate  freight,  and  the. duty  which 
the  deceased  was  performing  was  connected  with  that 
movement,  not  indirectly  or  remotely,  but  directly  and 
immediately. ' ' 

In  the  Zachary  Case  it  appeared  that  the  one 
injured  had  been  ordered  to  go  as  fireman  upon  an 
engine  which  was  to  draw  a  train  made  up  to  com- 
plete an  interstate  haul.  Preparatory  to  this  trip  he 
got  the  engine  ready.  After  doing  this  he  started  to 
his  boarding  house,  but  was  killed  by  a  backing  engine 
before  he  had  crossed  the  main  track.  In  disposing 
of  the  matter  the  court  said : 

*'It  is  argued  that  because,  so  far  as  appears,  de- 
ceased had  not  previously  participated  in  any  move- 
ment of  interstate  freight,  and  the  through  cars  had 
not,  as  yet,  been  attached  to  his  engine,  his  employ- 
ment in  interstate  commerce  was  still  in  future.  It 
seems  to  us,  however,  that  his  acts  in  inspecting,  oil- 
ing, firing,  and  preparing  his  engine  for  the  trip  to 
Selma  were  acts  performed  as  a  part  of  interstate 
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commerce,  and  the  circumstances  that  the  interstate 
freight  cars  had  not,  as  yet,  been  coupled  up  is  legally 
insignificant.  .  .  .  We  conclude  that  with  respect 
to  the  facts  necessary  to  bring  the  case  within  the 
federal  act,  there  was  evidence  that  at  least  was  suf- 
ficient to  go  to  the  jury.*' 

It  is  perceived  that  in  this  case  likewise  the  connec- 
tion was  very  close. 

In  the  Carr  Case  the  evidence  showed  that  a  train 
was  hauling  both  intrastate  and  interstate  cars;  that 
two  intrastate  cars  were  next  to  the  engine;  that  on 
arriving  at  a  point  on  the  journey  these  two  cars  were 
detached  from  the  train,  pulled  by  the  engine  down  the 
track,  and  then  backed  into  a  siding.  It  was  the  duty 
of  one  brakeman,  O'Brien,  to  uncouple  the  air  hose 
from  the  engine,  and  for  the  other  brakeman,  Carr, 
to  set  the  hand  brakes  in  order  to  prevent  the  two 
cars  from  rolling  down  upon  the  main  track.  By 
O'Brien's  negligent  management  of  the  air  hose,  the 
sudden  escape  of  air  violently  turned  the  wheel  handle 
attached  to  the  brake  which  Carr  at  the  time  was 
attempting  to  set:  The  wrench  threw  Carr  to  the 
ground,  producing  the  injuries  for  which  he  sued. 
The  court  said : 

"Plaintiff  was  a  brakeman  on  an  interstate  train. 
As  such,  it  was  a  part  of  his  duty  to  assist  in  the 
switching,  backing,  and  uncoupling  of  the  two  cars 
so  that  they  might  be  left  on  a  siding  in  order  that  the 
interstate  train  might  proceed  on  its  journey.  In  per- 
forming this  duty  it  was  necessary  to  set  the  brake  of 
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the  car  still  attached  to  the  interstate  engine,  so  that, 
when  uncoupled,  the  latter  might  return  to  the  inter- 
state train  and  proceed  with  it,  with  Carr  and  the 
other  interstate  employees,  on  its  interstate  journey. ' ' 

It  is  to  he  observed  that  in  this  case  also  the  con- 
nection between  the  act  by  which  the  injury  was  re- 
ceived and  interstate  commerce  was  very  close. 

In  Behrens'  Case,  the  facts  stated  in  the  opinion  of 
the  court,  so  far  as  applicable  to  the  present  contro- 
versy, were  these: 

'^At  the  time  of  the  collision  the  crew  was  moving 
several  cars  loaded  with  freight  which  was  wholly 
intrastate,  and  upon  completing  that  movement  was 
to  have  gathered  up  and  taken  to  other  points  several 
other  cars  as  a  step  or  link  in  their  transportation  to 
various  destinations  within  and  without  the  State.  The 
question  of  law  upon  which  the  circuit  court  of  appeals 
desires  instruction  is  whether  upon  these  facts  it  can 
be  said  that  the  intestate  at  the  time  of  his  fatal  injury 
was  employed  in  interstate  commerce  within  the  mean- 
ing of  the  Employers '  Liability  Act. ' ' 

In  answering  the  question  the  court  said: 

*'At  the  time  of  the  fatal  injury  the  intestate  was 
engaged  in  moving  several  cars,  all  loaded  with  intra- 
state freight,  from  one  part  of  the  city  to  another. 
That  was  not  a  service  in  interstate  commerce,  and 
so  the  injuiy  and  resulting  death  were  not  within  the 
statute.  That  he  was  expecting,  upon  the  comple- 
tion of  that  task,  to  engage  in  another  which  would 
have  been  a  part  of  interstate  commerce  is  immaterial 
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under  the  statute,  for-  by  its  terms  the  true  test  is  the 
nature  of  the  work  being  done  at  the  time  of  the 
injury. ' ' 

In  disposing  of  the  Carr  Case,  supra,  the  court 
distinguished  it  from  the  Behrens  Case  in  the  follow- 
ing language : 

'^The  case  is  entirely  different  from  that  of  Illinois 
Cent.  R.  Co.  v.  Behrens,  233  U.  S.,  473,  34  Sup.  Ct.,  646, 
58  L.  Ed.,  1051,  Ann.  Cas.,  1914C,  163,  for  there  the 
train  of  empty  cars  was  running  between  two  points 
in  the  same  State.  The  fact  that  they  might  soon 
thereafter  be  used  in  interstate  ]jusiness  did  not  affect 
their  intrastate  status  at  the  time  of  the  injury;  for, 
if  the  fact  that  a  car  had  been  recently  engaged  in 
interstate  commerce,  or  was  expected  soon  to  be  used 
in  such  commerce,  brought  them  within  the  class  of 
interstate  vehicles,  the  effect  would  be  to  give  every 
car  on  the  line  that  character.  Each  case  must  be  de- 
cided in  the  light  of  the  particular  facts,  with  a  view 
of  determining  whether,  at  the  time  of  the  injury,  the 
employee  is  engaged  in  interstate  business,  or  in  an 
act  which  is  so  directly  and  immediately  connected 
with  such  business  as  substantially  to  form  a  part  or 
a  necessary  incident  thereof.  Under  these  principles 
the  plaintiff  (Carr)  is  to  be  treated  as  having  been 
employed  in  interstate  commerce  at  the  time  of  his 
injury.'* 

These  two  cases  present,  in  a  strong  light,  the  neces- 
sity of  the  close  connection  required  between  the  inter- 
state commerce  and  the  act  during  the  performance 
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of  which  an  injury  complained  of  may  have  been  -re- 
ceived. 

The  Rogers  Case,  decided  by  the  circuit  court  of 
appeals  for  the  fifth  circuit,  bears  a  very  close  simi- 
larity in  its  facts  to  the  case  now  before  us.  There 
the  plaintiff  was  employed  to  maintain  in  good  order 
the  paint  houses  and  shops,  and  to  take  care  of  all  the 
paints*  oils,  varnishes,  and  other  materials  owned  and 
used  in  painting  and  repairing  the  cars  used  by  the 
railway  company  in  its  business  as  a  common  carrier 
in  interstate  commerce.  At  the  time  the  plaintiff  was 
injured  he  was  at  work  next  to  the  entrance  of  the 
paint  shop  near  the  railroad  tracks,  in  the  act  of 
cleaning  certain  stencils  used  by  the  railway  company 
to  mark  the  cars  employed  by  it  in  its  interstate  busi- 
ness. The  court  held  that  such  cleaning  of  stencils 
was  not  a  part  of  interstate  commerce ;  that  a  contrary 
holding  would  unduly  extend  the  doctrine  announced 
by  the  supreme  court  of  the  United  States  in  the 
Pedersen  Case,  supra. 

The  supreme  court  cases  we  have  referred  to  in 
the  order  of  their  publication  seem  to  show  a  progres- 
sive tendency  towards  requiring  a  closer  and  closer 
connection  with  some  act  of  interstate  commerce,  or 
with  the  early  repairing  of  some  interstate  agency. 
A  lax  construction  would  soon  flood  the  docket  of  the 
supreme  court  with  a  vast  number  of  cases  from  the 
State  supreme  courts;  besides  as  we  think,  unduly 
curtail  the  operation  of  the  laws  of  the  several  States, 
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as  regards  actions  to  recover  damages  for  injury  or 
death  caused  by  some  wrongful  act. 

We  are  referred  by  counsel  for  the  plaintiff  to 
many  decisions  from  State  courts,  and  from  the  lower 
federal  courts,  showing  a  far  more  liberal  construc- 
tion of  the  act  than  we  have  held  to  be  the  true  one 
under  the  supreme  court  decisions.  These  latter  de- 
cisions are  controlling,  and,,  as  we  think,  dispose  of 
the  question  most  wisely. 

Comparing  the  facts  of  the  present  controversy  with 
the  supreme  court  cases  we  have  cited,  it  is  apparent 
that  the  act  of  unloading  the  paint  was  not  connected 
with~  interstate  commerce  with  sufficient  immediateness 
to  bring  the  case  within  the  federal  act.  The  paint 
was  to  be  used  on  cars,  designed  both  for  interstate 
and  intrastate  service,  but  how  soon  this  use  was  to  be 
made  does  not  appear.  The  paint  was  simply  stored 
to  be  used  when  needed.  It  is  not  shown  whether  any 
need  developed  within  a  week  or  a  month,  or  at  all. 

On  the  ground  stated  we  are  of  the  opinion  that  the 
judgment  of  the  court  of  civil  appeals,  sustaining  the 
defendant's  motion  for  a  peremptory  instruction  in 
the  trial  court,  must  be  affirmed. 
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Shipp  et  ux.  V.  Belt  Railway  Company  et  ah 
(Kfwxville.    September  Term,  1915.) 

1.  RAILROADS.     Farm  crossings.     Construction.     Jurisdiction. 
The  chancery  court  has  Jurisdiction  to  compel  a  railroad  com- 
pany to  make  a  grade  crossing  to  allow  an  owner  of  land  on 
both  sides  of  the  track  to  pass  from  one  side  to  the  other. 
iP08t,  p.  242.) 

Code  cited  and  construed:     Sec.  2419  (S.). 

2.  RAILROADS.     Farm  crossings.     Statutory  provisions. 
Shannon's  Ck)de,  sec.  2419,  providing  that  when  land  on  both  sides 

of  a  track  is  owned  by  the  same  proprietor,  convenient  crossings 
shall  be  made  and  kept  up  at  the  expense  of  the  corporation, 
covers  crossings  over  railroad  lines  together  with  side  tracks, 
spur  tracks,  and  switch  yards.    (Post,  pp.  242,  243.) 

Case  cited  and  distinguished:  Chalcraft  v.  Railroad  Co.,  113 
111.,  88. 

3.  RAILROADS.     Farm  crossings.     Riglit  to  maintain. 

Where  a  propirletor  owns  land  on  both  sides  of  a  railroad  track, 
no  crossing  will  be  ordered  at  a  point  which  would  directly 
and  materially  imperil  the  safety  of  transportation,  the  rights 
of  the  public  being  paramount  to  those  of  the  individual. 
(Post,  p.  243.) 

4.  RAILROADS.     Crossings.     Expense  of  construction. 

Where  a  proprietor  owns  land  on  both  sides  of  a  railroad  track, 
a  crossing  will  not  be  ordered  constructed  at  a  point  where  the 
cost  of  construction  and  maintenance  will  be  out  of  all  propor- 
tion to  the  benefits.     {Post,  pp.  243,  244.) 

5.  RAILROADS.     Crossings.     Rights  of  owner.     Estoppel. 

An  owner  of  land  on  both  sides  of  a  railroad  track,  who  conveyed 
an  additional  strip  for  a  right  of  way  for  switch  tracks,  can- 
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not,  after  haying  had  the  land  reconyeyed  to  him,  compel  the 
railroad  company  to  construct  a  croesing  where  no  proyision 
therefor  was  made  in  the  conyeyance.     {Post,  pp,  244-246.) 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty to  the  Court  of  Civil  Appeals,  and  by  certiorari  to 
the  Court  of  Civil  Appeals  from  the  Supreme  Court. — 
T.  M.  McCoNNELL,  Chancellor. 

Cook  &  Noll,  for  complainants. 

Shepherd,  Fleming  &  Shepherd,  for  defendants. 

Mb.  Special  Justice  Frantz  delivered  the  opinion 
of  the  Court. 

The  original  bill  in  this  cause  was  filed  in  the  chan- 
cery court  of  Hamilton  county,  Tennessee,  for  the  pur- 
pose of  having  established  a  crossing  over  the  right  of 
way  of  the  defendant  from  one  portion  of  the  property 
of  the  complainants  lying  on  one  side  of  the  railway 
to  an  eighteen  acre  tract  of  land  belonging  to  the  com- 
plainants lying  upon  the  opposite  side  of  same;  con- 
venient access  to  which  has  been  cut  off  by  the  construc- 
tion of  a  switch  yard  by  the  railway  company  upon  the 
right  of  way  acquired  in  the  manner  presently  to  be 
set  out. 

On  the  14th  day  of  May,  1884,  J.  S.  Shipp  and  others, 
being  tenants  in  common  of  a  tract  of  land  lying  adja- 
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cent  to  the  city  of  Chattanooga,  conveyed  to  the  Union 
Railway  Company  and  its  successors  and  assigns  a 
strip  of  land  fifty  feet  wide  through  said  tract  for  the 
purpose  of  constructing  and  maintaining  thereon  a 
railroad  with  one  or  more  tracks  upon  the  same.  The 
railway  company  built  its  line  upon  said  right  of  way 
thus  acquired,  and  operated  its  trains  over  the  same, 
and  thereafter  the  Belt  Railway  Company,  defendant 
herein,  became  the  successor  in  title  to  said  property. 

In  1886  the  said  tract  of  land  was  partitioned,  and  a 
tract  of  land  containing  fifty-eight  acres,  which  is  now 
involved,  was  acquired  by  J.  F.  Shipp. 

On  the  26th  day  of  May,  1900,  J.  F.  Shipp  and  wife 
conveyed  this  tract  of  land  by  general  warranty  deed 
to  George  W.  Davenport. 

On  the  20th  day  of  October  1906,  George  W.  Daven- 
port and  wife  joined  with  J.  F.  Shipp  and  wife  in  the 
execution  of  a  general  warranty  deed  to  the  Georgia 
Industrial  Realty  Company,  of  a  suflScient  amount  of 
land  to  make  a  strip  two  hundred  and  six  feet  wide 
through  said  tract  of  land,  excepting  from  this  convey- 
ance the  lands  previously  conveyed  to  the  Belt  Rail- 
way, the  consideration  for  this  conveyance  being  $2,- 
500.    This  conveyance  was  without  reservation. 

Thereafter  the  land  excepting  the  above  conveyance 
was  reconveyed  by  Davenport  to  Mrs.  J.  F.  Shipp,  and 
thereafter  the  Georgia  Industrial  Realty  Company 
conveyed  the  aforesaid  strip  of  land  to  the  defendant 
Belt  Railway  Company,  which  thereupon  proceeded  to 
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construct  a  switch  yard  containing  some  ten  or  twelve 
tracks  over  and  upon  the  same. 

The  bill  in  this  case  seeks  to  establish  a  crossing  over 
and  through  this  switch  yard.  The  chancellor  granted 
the  complainants  the  relief  asked  by  ordering  the  con- 
struction of  a  grade  crossing  through  the  property  in 
question,  and  referred  the  case  to  the  master  to  ascer- 
tain the  amount  of  damages  accruing  to  complainants 
for  loss  of  rents  and  profits  by  reason  of  being  cut  off 
from  said  eighteen-acre  tract,  and  damages  accruing  to 
them  on  account  of  the  use  of  said  lands  for  a  switch 
yard. 

Upon  appeal  the  court  of  civil  appeals  aflSrmed  the 
chancellor  to  the  extent  of  allowing  and  ordering  the 
crossing  to  complainants,  but  reversed  the  chancellor 
with  respect  to  the  allowance  of  damages. 

Both  parties  have  brought  the  cause  to  this  court  by 
certiorari  for  review. 

On  the  part  of  the  complainant  it  is  insisted  that 
they  are  entitled  to  this  crossing  by  reason  of  the  pro- 
vision of  Shannon's  Code,  sec.  2419,  as  follows : 

"When  land  on  both  sides  of  a  track  is  owned  by  the 
same  proprietor,  convenient  crossing  shall  be  made 
and  kept  up  at  the  expense  of  the  corporation  for  the 
use  of  said  proprietor,  and  all  necessary  cowgaps 
made. ' ' 

It  is  further  contended  that  they  are  entitled  to  such 
crossing  as  a  way  of  necessity,  and  also  by  reason  of 
the  fact  that  they  had  been  promised  a  crossing. 

We  may  dispose  of  the  proposition  that  they  had 
been  promised  a  crossing  by  the  statement  that  the 
proof  does  not  establish  such  promise. 

133  Tenn.  16 
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It  is  objected  that  the  chancery  court  is  without  juris- 
diction to  grant  the  relief  sought.  The  point  is  not 
well  taken.  If  complainants  are  entitled  to  the  cross- 
ing, clearly  the  right  may  be  enforced  in  equity,  and 
the  court  of  equity,  having  taken  jurisdwstion  for  one 
purpose,  will  retain  it  for  the  settlement  of  the  entire 
controversy  between  the  parties. 

It  is  contended  on  behalf  of  the  defendant  railway 
company  that  the  statute  above  referred  to  has  no  ap- 
plication to  switch  yards,  but  refers  only  to  the  ordi- 
nary railway  line  extending  through  tracts  of  land. 
This  question  seems  to  be  one  of  first  impression  in 
this  state. 

It  will  be  observed  that  our  statute  is  a  broad  one 
and,  in  our  opinion,  is  not  meant  simply  to  cover  a 
farm  crossing  over  the  main  line  of  a  railroad,  but 
to  cover  crossings  over  said  line  or  lines  together  with 
side  tracks,  spur  tracks,  and  switch  yards  where  the 
same  may  be  done  within  the  principles  hereinafter 
laid  down. 

In  dealing  with  an  analogous  question  arising  under 
a  similar  statute  the  supreme  court  of  Illinois,  in  the 
case  of  Chalcraft  v.  Railroad  Company,  113  111.,  88, 
said: 

'*In  giving  construction  to  the  statute,  it  is  quite 
evident  it  could  not  have  been  intended  the  interests 
of  the  landowner  or  occupant  are  alone  to  be  consulted, 
for  the  question  also  affects  the  interests  of  the  rail- 
road company  and  the  public.  It  would  not  be  reason- 
able   to  suppose  that  it  was  contemplated  that  a  rail- 
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road  company  should  be  compelled  to  erect  and  main- 
tain a  crossing  at  a  point  where  the  expenses  of  so  do- 
ing would  be  very  greatly  in  excess  of  all  benefits  that 
could  result  therefrom  to  the  landowner  or  occupant. 
Moreover,  the  rule  is  general  that  where  a  conflict 
arises  between  a  mere  private  convenience  on  the  one 
side  and  the  public  welfare  on  the  other,  and  one  must 
give  way,  the  former  must  yield  to  the  latter.  The  pub- 
lic welfare  demands  as  high  a  degree  of  safety  in  the 
transportation  of  persons  and  property  by  railroad  as 
is  reasonably  attainable  in  view  of  the  character  and 
exigencies  of  that  mode  of  transportation,  and  any- 
thing, therefore,  which  tends  to  directly  and  materially 
imperil  the  safety  of  such  transportation,  is  so  far  in- 
consistent with  the  public  welfare,  and  ought  not  to  be 
allowed  for  the  mere  sake  of  a  private  convenience." 

We  agree  with  the  principles  laid  down  by  that  court. 
No  crossing  will  be  required  or  allowed  at  a  point 
which  would  tend  to  directly  and  materially  imperil 
the  safety  of  transportation,  for  where  the  rights  of 
the  individual  come  in  conflict  with  those  of  the  public, 
the  rights  of  the  individual  must  yield. 

Neither  will  a  crossing  be  allowed  at  a  point  where 
the  expense  of  constructing  and  maintaining  the  same 
wiU  be  out  of  all  proportion  to  the  benefits  arising  to 
the  property  owner. 

The  proof  in  this  case  tends  strongly  to  show  that  the 
construction  and  maintenance  of  a  crossing  such  as  is 
c6ntended  for  by  the  complainants  and  allowed  by  the 
lower  courts  would  be  destructive  of  the  rights  of  the 
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railroad  company,  its  use  dangerous  to  the  property 
owner,  and  probably  detrimental  to  the  public  inter- 
ests. 

A  switch  yard  is  not  only  a  necessary  and  proper 
corporate  use,  but  is  a  necessary  public  use  in  the 
operation  of  railroads,  and  where  land  has  been  ac- 
quired by  the  railroad  company  as  in  the  present  case, 
such  use  will  be  held  to  be  within  the  reasonable  contem- 
plation of  the  parties. 

What  we  have  said  with  respect  to  the  limitation  of 
rights  arising  under  the  crossing  statute  applies  more 
strongly  to  the  way  of  necessity  sought  to  be  acquired 
if,  indeed,  a  way  of  necessity  arises  in  such  a  case. 

The  complainant  is  precluded,  however,  in  this  case 
by  its  peculiar  facts.  When  the  original  strip  of  land 
was  conveyed  to  the  railroad  company  undoubtedly  the 
right  to  a  crossing  was  reserved  in  the  property  owner 
by  the  terms  of  this  statute  and  possibly  a  way  of  ne- 
cessity arose  independent  of  statute.  However,  when 
the  property  owner  has  conveyed  through  the  realty 
company  to  the  railway  company,  a  strip  of  land  on 
either  side  of  said  right  of  way,  in  fee,  of  a  sufficient 
amount  of  land  to  make  a  total  strip  of  two  hundred 
and  six  feet  wide,  such  conveyance  being  by  warranty 
deed  without  any  reservation  of  such  crossing,  we  hold 
that  he  is  thereafter  estopped  by  the  terms  of  his  deed 
to  claim  it. 

In  other  words,  when  the  original  conveyance  of 
rightof  way  was  made  to  the  Union  Railway  Company, 
the  right  to  a  crossing  thereof,  both  under  the  statute 
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and  at  common  law,  immediately  arose  and  became  ap- 
purtenant to  the  contiguous  land,  and  when  such  con- 
tiguous land  on  both  sides  of  this  railway  was  there- 
after conveyed  by  warranty  deed  without  any  reserva- 
tion of  such  right,  it  passed  to  the  grantee  under  the 
deed,  and  through  it  to  the  railway  company,  for  whom 
it  was  admittedly  acting. 

It  is  conceded  that  at  the  time  of  the  acquisition  of 
this  additional  land  the  railway  company  did  not  have 
the  power  to  condemn  lands  for  this  character  of 
switch  yards.  This  does  not  mean,  however,  tha^t  switch 
yards  are  not  regarded  as  a  legitimate  public'  use,  but 
is  upon  the  theory  that  they  are  of  such  a  nature  that 
they  are  not  necessarily  to  be  placed  at  any  particular 
location. 

Not  only  is  this  true,  but  the  Railway  Company  did 
not  have  the  power  to  condemn  even  for  its  main  line, 
sidetracks  and  spurs  a  strip  of  land  as  wide  as  that 
thus  acquired  by  purchase. 

Although  the  railway  company  was  not  authorized 
to  condemn  lands  for  the  purposes  and  to  the  extent 
thus  acquired,  it  not  only  had  the  right  to  do  so,  but 
it  was"  its  duty  to  acquire  lands  adequate  for  this  pur- 
pose at  this  or  some  other  appropriate  point,  to  the 
end  that  it  might  adequately  perform  its  public  duties. 

The  fact  that  it  did  thus  by  purchase  acquire  lands 
in  excess  of  the  width  which  the  statute  allowed  it  to 
condemn,  taken  with  the  fact  that  it  acquired  the  lands 
in  fee,  was  sufficient  notice  to  the  property  owner  that 
they  might  be  used  for  such  corporate  purposes  as 
these  lands  were  afterwards  put  to. 

If  the  property  owner  therefore  desired  to  reserve 
to  himself  the  crossing  to  which  he  was  already  enti- 
tled, and  which  had  become  appurtenant  to  the  land 


246  TENNESSEE  EEPORTS.      [133  Tenn. 

Shlpp  T.  Belt  Ry.  Co. 

thus  previously  conveyed,  he  should  have  reserved  it 
to  himself  by  appropriate  reservation  in  his  deed  of 
conveyance. 

It  results  that  the  decree  of  the  court  of  civil  appeals 
is  reversed,  and  the  case  is  dismissed. 


N 


'\ 
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Geoboe  K.  Pbeston  v.  E.  L.  Moobe.* 
{KnoxvUle.    September  Term,  1915.) 

1.  TRUSTS.  Constructive  trusts.  Misappropriation  of  property. 
Where  defendant,  a  salesman  employed  in  complainant's  mer- 
cantile establishment,  appropriated  to  his  own  use  merchandise 
and  money  belonging  to  complainant,  and  purchased  and  im- 
proved real  property  therewith,  complainant  was  entitled  to 
look  to  such  real  property  as  being  held  under  a  constructive 
trust,  the  absence  of  the  conventional  relation  of  trustee  and 
cestui  que  trust  being  no  obstacle  to  the  granting  of  equitable 
relief,  and  the  facts  showing,  if  such  showing  was  necessary, 
that  full  trust  and  confidence  and  ample  power  over  the  receipt 
and  handling  of  funds  and  merchandise  were  given  defendant 
by  complainant.    {Post,  pp.  249-256.) 

G&ses  cited  and  approved:  Union  Bank  v.  Baker,  27  Tenn., 
447;  Edwards  v.  Culberson,  111  N.  C,  342;  Pascoag  Bank  v. 
Hunt,  3  Bdw.  Ch.,  683;  Bank  of  America  v.  Pollock,  4  Edw.  Ch., 
215. 

Cases  cited  and  distinguished:  Campbell  v.  Drake,  39  N.  C, 
94;  Newton  v.  Porter,  69  N.  Y.,  133;  Riehl  v.  Evansvllle 
Foundry  Association,  104  Ind.,  70. 

2.  HOMESTEAD.      Exception    from    exemption.      Constructlv/e 
trusts.     Misappropriation  of  property. 

A  person,  who,  by  reason  of  the  misappropriation  of  another's 
property  and  investment  thereof  in  real  estate,  was  a  trustee 
ex  maleflcio  for  the  person  whose  property  was  appropriated, 
was  not  entitled  to  a  homestead^n  such  real  estate  as  against 
the  cestui  que  trust,     iPost,  pp.  265,  266.) 

Case  cited  and  approved:     Gordon  v.  English,  71  Tenn.,  634. 


FROM   KNOX. 


*0n  existence  of  trust  in  property  stolen  or  embezzled  see  note  in 
L.  R.  A.,  1914B,  442. 


248  TENNESSEE  EEPOETS.      [133  Tenn. 

Preston  v.  Moore. 

Appeal  from  the  Chancery  Court  of  Knox  County. 
— ^R.  H.  Sansom,  Special  Chancellor. 

A.  C.  Grimm,  for  appellant. 

FowLEB  &  Fowi^B,  for  appellee. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

In  this  cause  the  special  chancellor  decreed  that 
Moore,  while  in  the  employ  of  complainant  Preston  as 
a  salesman  in  the  mercantile  establishment  of  the  lat- 
ter, in  violation  of  the  trust  and  confidence  reposed  in 
him  and  in  disregard  of  his  duties  as  such  employee, 
wrongfully  and  without  knowledge  or  consent  of  com- 
plainant appropriated  to  his  own  use  merchandise  and 
money  belonging  to  complainant  to  the  value  of  ^1715.- 
56;  and  that  out  of  same  defendant  purchahed  a  cer- 
tain lot  and  improved  it  by  erecting  thereon  a  dwell- 
ing house,  bam,  etc.  In  this  finding  we  concur,  after 
an  examination  of  the  record.  We  hold  that  the  realty 
was  purchased  and  improved  by  the  use  of  funds  thus 
appropriated. 

The  complainant,  thus  having  traced  or  followed  the 
fund  wrongfully  diverted  into  the  real  estate,  con- 
tended below,  and  insists  here,  that  he  is  entitled  to 
have  the  realty  subjected  to  the  satisfaction  of  his  de- 
mand, as  representing,  under  the  doctrine  of  resulting 
trusts  or  of  constructive  tnists  in  the  nature  of  a  re- 
sulting trust,  the  funds  of  complainant  which  produced 
the  same. 
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The  lower  court  held  that  defendant  Moore  was  en- 
titled to  a  homestead  in  the  realty  so  acquired,  and 
complainant  assigns  that  ruling  as  error. 

The  first  question,  therefore,  for  solution  is  whether 
complainant  may  be  permitted  by  equity  to  follow  the 
funds  so  appropriated  into  the  realty. 

The  counsel  of  defendant  on  this  phase  of  the  case 
contend  that  a  resulting  trust  cannot  arise  out  of  a 
transaction  that  is  felonious  in  character.  The  early 
case  of  Union  Bank  v.  Baker,  8  Humph  (27  Tenn.), 
447,  is  relied  on.  In  that  case  it  appeared  that  a  large 
amount  of  the  notes  of  the  bank  had  been  stolen  from 
its  vaults,  a  considerable  portion  of  which  came  into 
the  possession  of  Baker,  who  at  the  time  knew  them  to 
have  been  stolen,  and  the  effort  of  the  bank  was  to 
trace  the  notes,  through  an  investment  in  whisky,  into 
realty  as  the  ultimate  investment,  and  the  court,  in 
passing  on  the  question,  said  that  a  trust  could  not  be 
created  out  of  such  a  felony;  that  it  would  be  a  new 
principle  to  hold  every  thief  a  trustee  by  construction 
fpr  the  owner  of  the  effects  stolen,  and  to  allow  the 
true  owner  to  pursue  them  in  chancery  through  their 
changes  in  form.  But  the  real  ruling  adverse  to  the 
bank  in  that  case  was  that  the  trust  fund  could  not  be 
traced  into  and  beyond  property  perishable  in  nature, 
such  as  whisky.  The  court  placed  its  dictum  that  a 
felonious  transaction  may  not  be  made  the  basis  of  a 
constructive  trust  on  the  authority  of  the  case  of  Gamp- 
hell  V.  Drake,  39  N.  C.  (4  Ired.  Eq.),  94,  where  it  was 
held  that  when  a  clerk  in  a  store  pilfered  money  and 
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goods  from  his  employers,  and  laid  out  the  proceeds  in 
the  purchase  of  a  tract  of  land,  the  person  thus 
wronged  could  not  hold  the  clerk  as  trustee  for  his  bene- 
fit. It  should  be  noted,  however,  that  the  supreme 
court  of  North  Carolina,  in  Edwards  v.  Cidberson,  111 
N.  C.  342,  16  S.  E.,  233,  18  L.  R.  A.,  204,  examined  the 
case  of  Campbell  v.  Drake,  and  demonstrated  clearly 
that  the  modem  rule  is  not  in  accord  with  what  was 
thus  said  in  the  earlier  case.  Seizing  on  a  passing  re- 
mark of  the  judge  who  delivered  the  opinion  in  Camp- 
bell V.  Drake  to  the  effect  that  the  complainant  might 
''have  the  land  declared  liable  as  a  security  for  the 
money  laid  out  for  it,''  Chief  Justice  Shepherd  in  the 
later  case  said : 

''It  was  not  stated  upon  what  principle  this  could 
be  done,  but  we  apprehend  that  it  was  based  upon  the 
general  proposition  that  whenever  a  person  has  ob- 
tained the  property  of  another  by  fraud,  he  is  a  trustee 
ex  malefido  for  the  person  so  defrauded  for  the  pur- 
pose of  recompense  or  indemnity.  'One  of  the  most 
common  cases, '  remarks  Judge  Story,  '  in  which  a  court 
of  equity  acts  upon  the  ground  of  implied  trusts,  in 
invitnm,  is  when  a  party  receives  money  which  he 
cannot  conscientiously  withhold  from  another  party.' 
Story,  Eq.  Jur.,  sec.  1255." 

The  North  Carolina  court  then  proceeded  to  hold 
what  on  this  record  we  are  not  called  on  by  the  facts  of 
this  case  to  rule : 

"A  confidential  relation  is  not  necessary  to  establish 
such  trust,  and  there  is  no  good  reason  why  the  owner 
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of  property  taken  and  converted  by  one  who  has  no 
right  to  its  possession  should  be  less  favorably  situ- 
ated in  a  court  of  equity,  in  respect  to  his  remedy  (at 
least  for  the  purpose  of  *  recompense  or  indemnity'), 
than  one  who  by  an  abuse  of  trust  has  been  injured  by 
the  wrongful  act  of  a  trustee  to  whom  the  possession 
of  trust  property  has  been  confided.  .  .  .  The 
trusts  of  which  we  are  speaking  are  not  what  is  known 
as  *  technical  trusts'  and  the  ground  of  relief  in  such 
eases  is,  strictly  speaking,  fraud,  and  not  trust.  Equity 
declares  the  trust  in  order  that  it  may  lay  its  hand  up- 
on the  thing  and  wrest  it  from  the  possession  of  the 
wrongdoer.  This  principle  is  distinctly  recognized  by 
our  leading  text- writers,  and  it  is  said  by  Mr.  Bispham 
(Eq.  92)  that  *  equity  makes  use  of  the  machinery  of  a 
trust  for  the  purpose  of  affording  redress  in  cases  of 
fraud. '  The  principles  above  stated  are  illustrated  by 
many  decisions  to  be  found  in  the  reports  of  other 
states,  and  as  our  case  may  easily  be  assimilated  to 
those  in  which  money  or  other  property  has  been 
stolen  and  converted,  such  cases  must  be  recognized  as 
pertinent  authority  in  the  present  investigation." 

The  attempt  to  establish  the  doctrine  thus  combated 
met  the  same  fate  in  the  courts  of  New  York.  In  Pas- 
coag  Bank  v.  Hrnvty  3  Edw.  Ch.,  583,  it  was  held  that  a 
felon  could  not  by  implication  be  made  a  trustee,  but 
the  authority  of  the  case  was  almost  immediately  un- 
dermined by  Bcmk  of  America  v.  Pollock,  4  Edw.  Ch., 
215;  and  in  Newton  v.  Porter,  69  N.  Y.,  133,  25  Am. 
Bep.,  152,  it  was  said : 
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**It  is  insisted  by  counsel  for  the  defendants  that  the 
doctrine  which  subjects  property  acquired  by  the 
fraudulent  misuse  of  trust  moneys  by  a  trustee  to  the 
influence  of  the  trust,  and  converts  it  into  trust  prop- 
erty and  the  wrongdoer  into  a  trustee  at  the  election 
of  the  beneficiary,  has  no  application  to  a  case  where 
money  or  property  acquired  by  felony  has  been  con- 
verted into  other  property.  There  is,  it  is  said,  in  sucb 
cases,  no  trust  relation  between  the  owner  of  the  stolen 
property  and  the  thief,  and  the  law  will  not  imply  one 
for  the  purpose  of  subjecting  the  avails  of  the  stolen 
property  to  the  claim  of  the  owner.  It  would  seem  to 
be  an  anomaly  in  the  law,  if  the  owner  who  has  been 
deprived  of  his  property  by  a  larceny  should  be  less 
favorably  situated  in  a  court  of  equity,  in  respect  to 
his  remedy  to  recover  it,  or  the  property  into  which  it 
had  been  converted,  than  one  who,  by  an  abuse  of  trust, 
has  been  injured  by  the  wrongful  act  of  a  trustee  to 
whom  the  possession  of  trust  property  has  been  con- 
fided. The  law  in  such  a  case  will  raise  a  trust  in  invi- 
tum  out  of  the  transaction,  for  the  very  purpose  of 
subjecting  the  substituted  property  to  the  purpose  of 
indemnity  and  recompense.    ... 

*'We  are  of  opinion  that  the  absence  of  the  conven- 
tional relation  of  trustee  and  cestui  que  trust  between 
the  plaintiff  and  the  Warners  is  no  obstacle  to  giving 
the  plaintiff  the  benefit  of  the  notes  and  mortgage,  or 
the  proceeds  in  part  of  the  stolen  bonds.  See  Bank  of 
America  v.  Pollock,  4  Edw.  Ch.,  215. '^ 
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In  a  case  involving  a  bookkeeper  or  salesman  who 
had  embezzled  funds  and  invested  same  in  real  estate, 
causing  title  to  be  taken  in  his  wife,  RieJU  v.  Evans- 
viUe,  Foundry  Association,  104  Ind.,  70,  3  N.  E.,  633, 
it  was  said : 

''A  bookkeeper  or  salesman,  who  receives  the  money 
of  his  employer  by  virtue  of  his  employment,  does  re- 
ceive it  in  a  fiduciary  capacity,  and  if  he  fraudulently 
appropriates  it  to  his  own  use,  he  is  guilty  of  a  breach 
of  trust.  The  funds  which  come  into  the  hands  of  an 
agent  for  his  principal  are  trust  funds,  and  the  latter, 
as  the  beneficiary,  becomes  in  equity  the  owner  of  the 
property  purchased  by  the  agent  with  these  funds. 
Where  one  occupies  the  position  of  a  trustee,  either  by 
express  appointment  or  by  implication  of  law,  and 
wrongfully  uses  the  money  received  by  him  as  trustee 
in  the  purchase  of  property,  the  beneficiary  may  follow 
it  into  the  property.    .    .    . 

*' Cases  are  cited  holding  that  where  an  agent  em- 
bezzles money  from  his  employer  and  invests  it  in 
property,  the  principal  cannot  follow  the  trust  into  the 
property,  because  the  remedy  against  the  agent  is  by 
a  criminal  prosecution.  Campbell  v.  DraJce,  4  Ired. 
Eq.  (39  N.  C),  94;  Pascoag  Bank  v.  Hv/nt,  3  Edw.  Ch., 
583. 

"We  have  no  doubt  that  these  cases  were  not  well 
decided.  They  are  in  conflict  with  the  very  great 
weight  of  authority,  and  are  unsound  in  principle.  The 
fact  that  the  agent  may  be  criminally  prosecuted  does 
not  aflfect  the  right  of  the  principal  to  get  back  his 
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money.  With  quite  as  much  reason  might  it  be  urged 
that  the  principal  could  not  take  from  the  embezzler  the 
money,  if  found  on  his  person,  because  he  can  be  pun- 
ished by  a  criminal  prosecution,  as  to  urge  that  the 
principal  cannot  follow  the  trust  because  the  embez- 
zler is  liable  to  be  punished  by  a  prosecution  at  the 
instance  of  the  state.  There  is  no  conceivable  reason 
why  the  wronged  employer  may  not  secure  his  money 
and  the  embezzler  be  also  punished.  The  punishment 
is  not  to  vindiate  or  reward  the  principal  but  to  pro- 
tect the  community  from  the  criminal  acts  of  embez- 
zlers.'* 

In  Perry  on  Trusts,  sec.  217,  of  the  later  New  York 
rule,  it  is  said : 

**This  would  seem  to  be  the  better  opinion,  as  the 
clerk  certainly  holds  a  confidential  relation  to  his  em- 
ployer. 

'*In  Newton  v.  Porter,  it  was  held  that  the  owners  of 
the  proceeds  of  stolen  property  might  be  charged  as 
trustees  for  the  owner,  and  there  would  seem  to  be  no 
principle  to  the  contrary.  It  may  depend,  however, 
upon  the  extent  to  which  the  clerk  is  trusted.*' 

See,  also.  Pom.  Eq.  Jur.,  1053;  1  Beach,  Mod.  Eq. 
Jur.,  sec.  281. 

If  the  limitation  suggested  in  the  last  quotation  were 
accepted  as  sound,  thegi  under  the  facts  of  this  case  we 
would  be  compelled  to  hold  that  full  trust  and  confi- 
dence and  ample  power  over  the  receipt  and  handling 
of  funds  and  merchandise  were  given  Moore  by  his  em- 
ployer, to  whose  trust  he  proved  recreant. 
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We  therefore  hold  that  the  complainant  may  look  to 
the  property  which  was  the  product  of  the  peculations 
for  indemnity,  as  being  held  under  a  constructive  trust. 
The  absence  of  the  conventional  relation  of  trustee  and 
cestui  que  between  the  parties  is  no  obstacle  to  the 
granting  of  equitable  relief. 

May  a  trustee  ex  maleficio  prevail  upon  a  claim  to 
right  of  homestead  in  the  realty  produced  by  the  avails 
of  his  fraud  on  the  cestui  que  trust,  against  the  latter, 
when  the  fund  is  followed  into  the  realty! 

An  affirmative  response  would  shock  one's  sense  of 
what  is  equitable,  and  it  is  not  the  response  the  law 
gives. 

Thompson  in  his  work  on  Homestead,  sec.  338,  says : 

"If  B.  has  purchased  a  homestead  with  the  money 
of  A.',  under  such  circumstances  as  would  make  him  a 
resulting  trustee  for  A.,  of  course  he  can  assert  no 
right  to  homestead  as  against  A.,  since  in  the  eye  of  a 
court  of  equity,  A.  is  the  owner  of  the  property,,  and 
notB.^' 

This  court  in  dor  don  v.  English,  3  Lea  (71  Tenn.), 
634,  referred  to  the  text  of  Mr.  Thompson  ^dth  ap- 
proval, and  held  that  not  only  in  cases  of  resulting 
trust  proper,  but  also  in  a  case  which  involved  *'a  trust 
which  has  all  the  qualities  and  effects  of  a  resulting 
trust  proper*'  was  the  rule  applicable.  The  wrong- 
doer, it  was  there  said,  ''cannot  acquire  a  homestead 
right  as  against  the  person  whose  money  has  been  used. 
The  ifioney  due  the  beneficiary  is  in  reality  purchase 
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money,  against  which  the  homestead  exemption  cannot 
prevail. ' ' 

The  learned  special  chancellor  erred  in  decreeing  to 
the  contrary  on  the  last  points.  Modified  and  affirmed, 
with  remand  for  further  proceedings  consistent  with 
what  is  herein  ruled. 
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Westbobnb  Coal  Co.  et  al.  v.  G.  W.  Willoughby. 
{Knoxville.    September  Term,  1915.) 

1.  MASTER   AND   SERVANT.      Injuries  to  servant.      Relation. 
License. 

A  servant  who  is  temporarily  laid  off,  and  goes  upon  his  master's 
premises  to  assist  another  servant  In  getting  his  tools  Is  not 
"employed/*  but  Is  a  mere  licensee,  so  that  his  administrator 
cannot  recover  for  his  death  except  upon  a  showing  of  willful 
or  malicious  injury.     {Post,  pp.  261-263.) 

Cases  cited  and  approved:  White  v.  Railroad,  108  Tenn.,  739; 
Railroad  v.  Meacham,  91  Tenn.,  428. 

2.  NEGLIGENCE.     New  dangers.     Duty. 

Where  a  licensee  is  injured  by  a  sudden  or  new  peril,  the  owner 
of  the  premises  Is  under  duty  to  warn  him  of  the  danger  if  he 
has  notice  of  it.     {Fast,  pp.  263-266.) 

Cases  cited  and  approved:  Ellsworth  v.  Metheney,  104  Fed.,  119; 
Felton  V.  Aubrey,  20  C.  C.  A.,  436;  Railroad  v.  Fain,  80  Tenn., 
35;  Fleming  v.  Railroad,  106  Tenn.,  374;  Trivette  v.  Railroad, 
212  Fed.,  641;   Murch  v.  Johnson,  203  Fed.,  1. 

Case  cited  and  distinguished:  Escabnna  Mfg.  Co.  v.  O'Donnell, 
212  Fed.,  648. 

3.  NEGLIGENCE.     Active  negligence.     Duties  to  licensees. 
There  is  no  duty  to  a  licensee  upon  a  landowner  over  whose 

property  he  has  been  accustomed  to  go,  to  arrange  his  property 
to  safeguard  the  licensee  his  only  duty  being  to  give  timely 
warning  of  danger,  and  to  do  no  act  willfully  to  Injure  the 
licensee.    {Post,  pp,  265-267.) 

Cases  cited  and  approved:  O'Brien  v.  Union  Freight  R.  Co., 
36  L.  R.  A.  (N.  S.),  492;  Louisville,  etc.,  R.  R.  Co.  v.  Bryan, 
107  Ind.,  51;  Williams  v.  Nashville,  106  Tenn.,  533. 

133  Tenn.  17 
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4.  NEGLIGENCE.     Licensees.     Custom. 

The  owner  of  a  business  may,  as  to  licensees,  operate  it  in  the 
customary  way,  though  that  be  negligent,  unless  he  knows  that 
they  may  be  injured  by  his  negligence,  or  are  in  danger,  or 
by  their  habits  may  become  endangered.     iPost,  pp.  267,  268.) 

Cases  cited  and  approved:  Indian  Refining  Co.  v.  Mobley,  134 
Ky.,  822;  Batchelor  ▼.  Fortescue,  L.  R.,  11  Q.  B.  Diy.,  474; 
Larmore  y.  Crown  Point  Iron  Co.,  101  N.  Y.,  391;  Weitzmann 
Y.  Barber  Asphalt  Co.,  190  N.  Y.,  452. 

5.  NEGLIGENCE.     "Active  negligence."     What  constitutes. 
Active  negligence  includes  all  inadvertent  acts  causing  injury  to 

others,  resulting  from  failure  to  exercise  ordinary  care,  and 
all  acts  the  effects  of  which  are  unforeseen  through  want  of 
proper  attention.     {Post,  p.  268.) 


FROM  CAMPBELL. 


At'^eal  from  the  Criminal  and  Law  Court  of  Camp- 
bell County. — Xen  Hicks,  Judge. 

Pickle,  Turner  &  E^ennerly  and  Jesse  L.  Booebs, 
for  appellant. 

CoRNiCK,  Frantz,  MoConnell  &  Seymour  and  L.  H. 
Carlock,  for  appellees. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  to  recover  damages  for  the 
alleged  wrongful  death  of  James  Willoughby.  There 
was  a  judgment  for  $3,000  damages  in  the  criminal  and 
law  court  of  Campbell  county,  from  which  an  appeal 
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was  prayed  to  the  court  of  civil  appeals.  That  court 
held  that  the  trial  court  should  have  sustained  the 
plaintiff  in  error's  motion  for  peremptory  instructions, 
and  accordingly  dismissed  the  suit.  The  case  was  then 
brought  here  by  the  writ  of  certiorari. 

We  think  the  court  of  civil  appeals  reached  the  cor- 
rect conclusion.  The  intestate  had  been  for  some  time 
in  the  employ  of  the  plaintiff  in  error,  but,  on  the  day 
he  was  killed,  he  was  not  at  work,  and,  while  spend- 
ing his  time  at  the  sandhouse  of  the  company,  was 
killed  by  an  explosion  of  powder  in  course  of  convey- 
ance to  the  mines  on  one  of  the  coal  cars. 

The  sandhouse,  or  shed,  was  a  small  structure  where- 
in sand  was  dumped  for  the  purpose  of  being  drjed  in 
a  stove,  through  the  agency  of  a  boy,  whose  business 
it  was  to  dry  this  sand,  and  furnish  it  to  the  electric 
motor,  which  was  used  in  hauling  the  cars,  to  enable 
it  to  ascend  grades.  It  was  also  this  boy 's  duty  to  see 
that  the  track  at  the  saadhouse  was  kept  free  of  sand. 

On  the  day  in  question,  about  seven  o'clock  in  the 
morning,  some  fifteen  or  sixteen  employees  of  plaintiff 
in  error,  in  addition  to  the  intestate  and  one  Fred  Kep- 
linger,  had  assembled  at  the  sandhouse,  ostensibly  for 
the  purpose  of  going  down  on  what  was  known  as  a 
"trip**  train  to  one  of  the  mines.  This  trip  train  was 
accustomed  to  taking  miners  if  they  applied  for  trans- 
portation by  seven  o  'clock,  either  at  the  sandhouse,  or 
some  other  suitable  place  on  the  line.  Keplinger,  like 
the  intestate,  was  not  working  that  day,  but  liis  pur- 
pose was  to  go  into  a  mine  and  remove  his  tools  that 
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were  in  danger  of  being  swamped  by  water.  He  had 
persuaded  intestate  to  go  with  him.  Why  Keplinger 
and  the  intestate  did  not  go  does  not  appear.  Most  of 
the  other  persons  who  had  assembled  went  to  the  mines. 
Keplinger,  and  the  intestate,  with  four  or  five  others, 
lingered  at  the  sandhouse.  While  they  were  there,  one 
of  the  foremen,  Hughes,  was  also  present  and  talked 
with  the  intestate.  No  objection  seems  to  have  been 
made  to  the  presence  of  Keplinger  and  the  intestate. 
We  infer  that  before  the  accident  occurred  Hughes  had 
left  the  sandhouse;  however,  about  six  persons  were 
still  there. 

Shortly  before  eight  o^clock  Mr.  Boone,  another 
mine  foreman,  instructed  Floyd  Tugles  and  Pat  Berry 
to  load  a  car  with  cans  of  powder  to  be  taken  to  the 
mine  for  use  there.  The  place  where  the  powder  was 
loaded  was  about  fifty  yards  from  the  sandhouse.  The 
car  had  running  through  it  a  metal  bar,  which  was  at- 
tached to  the  motor  when  ready  to  be  drawn  by  the  lat- 
ter. Some  of  the  powder  was  in  wooden  buckets  and 
some  in  metal  cans.  These  were  placed  indiscrimi- 
nately in  the  bottom  of  the  car,  some  of  the  metal  cans 
being  placed  on  the  metal  bar.  When  the  load  had 
been  completed,  the  motor  proceeded  along  the  track 
towards  the  mine,  but  when  it  reached  the  sandhouse 
two  of  the  cans  of  powder  exploded,  resulting  in  the 
killing  of  the  intestate  and  the  wounding  of  several 
others  of  the  six  present. 

What  caused  the  explosion  is  unknown.  An  electri- 
cal expert  was  examined,  who  testified  that  if  the  mo- 
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tor,  by  means  of  intervening  sand  on  the  track,  lost 
contact  with  the  rails,  the  electricity  which  had  been 
fed  to  the  motor  by  the  trolly  would  seek  its  return  to 
the  power  house  through  all  of  the  metal  of  the  at- 
tached car,  including  the  metal  bar  previously  men- 
tioned, and  in  that  way  would  go  through  the  metal 
wheels  of  the  car  and  thence  back  along  the  track  to  the 
power  house.  He  testified  that  if  the  isolation  of  the 
motor  by  the  sand  had  occurred,  this  would  be  an  ade- 
quate cause  for  the  explosion  by  means  of  the  elec- 
tricity running  along  the  bar,  thence  to  the  metal  cans, 
cutting  a  hole  in  them,  and  in  that  manner  setting  the 
powder  off. 

There  is  one  fact,  however,  which  seems  to  us  an 
insuperable  objection  to  the  suggested  solution  of  the 
accident;  that  is,  there  is  no  evidence  that  there  was 
on  the  track  a  sufficient  quantity  of  sand  to  isolate  the 
motor.  The  evidence  simply  is  that  there  was  sand  on 
the  track ;  how  much  does  not  appear.  It  seems  singu- 
lar also  that  only  two  of  the  cans  were  exploded.  There 
is  no  evidence  of  any  hole  in  the  bottom,  or  other  part  of 
either  can;  possibly,  however,  this  could  not  have  been 
ascertained  after  the  explosion. 

It  thus  failing  to  affirmatively  appear  that  there  was 
sufficient  sand  on  the  track  to  effect  the  result  men- 
tioned,  it  seems  this  theory  of  tlie  accident  must  fail, 
and  there  is  no  other. 

However,  let  us  assume  that  there  was  sufficient 
sand  for  the  purpose;  still,  we  think  the  result  would 
be  the  same.    The  intestate  was  at  the  sandhouse,  not 
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as  an  employee  of  the  company,  since  he  was  not  work- 
ing that  day,  but  for  his  own  purposes,  that  is,  to  aid 
his  friend  Keplinger,  who  likewise  was  not  at  work. 
They  both,  therefore,  were  mere  licensees.  The  duty 
of  the  plaintiflf  in  error  to  them  was  simply  not  to 
wantonly  or  intentionally  injure  them.  It  is  true,  as 
we  believe,  that  if  the  person  in  control  of  the  motor 
knew  that  there  was  enough  sand  on  the  track  at  the 
sandhouse  to  produce  a  short  circuit,  and  that  dis- 
patching the  motor  with  the  powder-laden  car  would 
probably  produce  the  result  Which  was  caused,  the 
death  or  injury  of  the  intestate,  then  the  act  of  sending 
the  motor  and  the  car  by  the  sandhouse  under  such 
circumstances  would  have  been  such  a  gross  act  of  neg- 
ligence as  would  amount  to  wantonness,  and  the  equiv- 
alent of  willful  injury.  But,  before  the  plaintiff  in 
error  could  be  held  liable  for  such  a  result  on  the  hy- 
pothesis previously  stated,  we  should  have  to  assume 
that  it  was  its  duty,  to  the  licensees,  through  its  serv- 
ants, to  inspect  the  track  before  proceeding,  and  there 
would  also  have  to  be  imputed  to  them  knowledge  of 
the  fact  that  the  short  circuiting  would  produce  the 
result  that  is  alleged  to  have  taken  place;  that  is,  the 
ignition  of  the  powder  by  means  of  the  transference 
of  the  current  from  the  motor  to  the  car  drawn  by  it. 
It  does  not  appear  that  such  a  phenomenon  had  ever 
before  occurred  at  the  mines^  or  that  any  of  defend- 
ant's servants  had  any  reason  to  suspect  that  such  a 
result  might  occur  from  running  the  motor  over  said 
waste  left  upon  the  track  at  the  sandhouse.     Let  it 
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be  assumed,  though  not  decided,  that  the  plaintiff  in 
error  would  be  liable  to  one  of  its  invitees  as  for  neg- 
ligence on  account  of  an  occurrence  such  as  is  alleged 
to  have  happened,  through  the  direction  of  its  fore- 
man Boone,  in  ordering  the  car  to  be  loaded,  loiowing 
that  it  would  be  transported  in  the  manner  stated,  and 
in  not  having  the  track  inspected  at  the  point  where 
it  passed  by  the  sandhouse  for  the  purpose  of  ascer- 
taining whether  it  was  incumbered  with  sand ;  still,  this 
negligence  would  not  be  such  as  would  make  the  plain- 
tiff in  error  liable  to  a  licensee,  because  it  would  be 
only  an  inadvertence,  a  want  of  care.  It  would  not  be 
an  absence  of  care  in  a  matter  so  obvious  as  to  indicate 
the  certainty  or  great  probability  of  danger.  White 
v.  Railroad,  108  Tenn.,  739,  70  S.  W.,  1030;  Railroad  v. 
Meacham,  91  Tenn.,  428,  19  S.  W.,  232. 

Counsel  for  defendant  in  error  insists  that  the  plain- 
tiff in  error  was  guilty  of  what  is  called  active  negli- 
gence,  as  distinguishable  from  passive  negligence,  and 
that  in  such  a  case  there  is  liability  to  a  licensee.  We 
are  referred  to  the  cases  of  Ellsworth  v.  Metheney 
(C.  C.  A.  Sixth  Circuit),  104  Fed.,  119,  44  C.  C.  A., 
484,  51  L.  R.  A.,  389,  and  Felton.  v.  Aubrey,  20  C.  C.  A., 
436,  74  Fed.,  350.  The  latter  case  is  the  one  that  dis- 
cusses the  theory  of  active  negligence  as  affects  the 
duty  of  one  towards  a  licensee.  The  court,  however, 
in  ihat  case,  was  considering  the  duty  of  a  receiver  op- 
erating a  railroad  to  have  his  servants  look  out  for 
people  on  the  track  at  a  place  where,  under  an  implied 
license,  they  might  be  expected  to  walk  or  congregate. 
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It  was  no  more  than  the  question  considered  by  this 
court  in  the  case  of  Railroad  v.  Fain,  12  Lea  (80 
Tenn.),  35,  and  Fleming  v.  Railroad,  22  Pick.  (106 
Tenn.),  374,  61  S.  W.,  58.  The  Felton  Case  just  re- 
ferred to  was  quoted  with  approval  in  Ellsworth  v. 
Metheney,  supra,  and  there  applied  to  the  case  of  an 
electric  wire  which,  unknown  to  the  employee  killed, 
had  been  strung  along  the  side  of  a  dark  mine  entry 
with  the  wires  exposed,  resulting  in  his  death  when  he 
unconsciously  touched  it  on  his  return  from  a  visit  at 
the  noon,  or  rest,  hour  to  the  room  of  one  of  his  fellow 
miners.  This  case  was  referred  to  with  approval  in 
Trivette  v.  Chesapeake  S  Ohio  R.  Co.  (C.  C.  A.  Sixth 
Circuit),  212  Fed.,  641,  129  C.  C.  A.,  177,  and  applied 
to  a  case  similar  in  its  facts  to  those  in  Felton  v.  Au- 
brey. It  is  also  approved  in  Escabana  Mfg.  Co.  v. 
O'Donnell,  212  Fed.,  page  648,  129  C.  C.  A.,  184,  and 
there  applied  to  the  case  of  a  child  of  nine  years  ac- 
customed to  gather  chips  near  an  ash  pile  sCnd  to  play 
there.  Shortly  before  the  child  was  injured  hot  ashes 
had  been  thrown  upon  the  pile;  and  it  was  held  in  sub- 
stance that,  knowing  the  habits  of  the  child,  and  the 
danger,  it  was  the  duty  of  the  plaintiff  in  error  to  give 
notice.  A  short  excerpt  from  the  opinion  will  make 
this  point  a  little  clearer.    Said  the  court: 

*^It  is  true  that  the  danger  from  the  hot  ashes  was 
not  a  new  peril  in  exactly  the  same  sense  as  the  dan- 
ger involved  in  Ellsworth  v.  Metheney,  or  Murch  v. 
Johnson,  203  Fed.,  1  (121  C.  C.  A.,  353) ;  but  we  see  no 
satisfactory  distinction  in  principle.    A  similar  danger 
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had  been  created  and  had  passed  away  the  day  before, 
and  so  of  each  prior  day ;  but  yet  the  danger  which  did 
the  harm  was  temporary,  it  would  not  have  existed  at 
the  moment  of  injury,  unless  it  had  been  newly  created ; 
and,  when  we  come  to  consider  such  a  situation  with 
reference  to  children  customarily  permitted  to  play  on 
the  ash  pile,  we  are  satisfied  that,  in  the  language  of 
Judge  Day,  'sound  morals  and  just  treatment  demand 
that  the  licensee  shall  have  notice  of  the  new  danger 
which  he  is  likely  to  encounter  in  using  the  premises. '  ' ' 

It  is  perceived  that  in  each  one  of  these  instances 
the  party  sought  to  be  held  liable  had  full  knowledge 
of  the  new  peril  imposed  upon  the  licensee.  The  duty 
required  by  this  fact  was  to  give  timely  notice  to  the 
party  in  danger. 

This  subject  of  active  negligence,  as  related  to  the 
duty  of  a  trespasser,  or  bare  licensee,  is  discussed  with 
an  extensive  citation  of  authorities  in  a  note  to  0  'Brien 
v.  Union  Freight  R.  Co.,  36  L.  B.  A.  (N.  S.),  492-503. 
It  is  perceived  from  the  O^Brien  Case  itself  that  the 
Massachusetts  court  seems  to  have  finally  repudiated 
the  general  doctrine,  after  having  apparently  followed 
it  through  a  series  of  cases.  In  our  judgment  there 
is  no  necessity  for  the  distinction  between  active  and 
passive  negligence  as  applied  to  the  subject  we  are 
considering.  Such  cases  can  be  resolved  on  the  general 
theory  of  the  duty  of  the  landowner,  or  other  person 
on  whose  premises  the  licensee  happens  to  be,  to  warn 
the  licensee  of  any  new  danger  caused  by  such  land- 
owner or  such  other  person  after  such  licensee  comes 
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upon  his  premises,  and  to  forbear  committing  any  act 
against  such  person  which  would  amount  to  willful  in- 
jury, or  to  abstain  from  doing  any  act  under  such  cir- 
cumstances of  crass  negligence  as  would  be  equivalent 
to  a  malicious  or  willful  injury  showing  a  recklessness 
or  disregard  of  human  life  tantamount  to  the  state  of 
mind  entertained  by  one  accomplishing  a  willful  and 
unjustifiable  injury  upon  the  person  of  another.  ^ '  To 
constitute  a  willful  injury,"  it  has  been  said,  *'the  act 
which  produced  it  must  have  been  intentional,  or  must 
have  been  done  under  such  circumstances  as  evinced 
a  reckless  disregard  for  the  safety  of  others,  and  a  will- 
ingness to  inflict  the  injury  complained  of.  It  involves 
conduct  which  is  qnasi  criminal.  .  .  ."  Louisville, 
N.  H.  (&  Chicago  R.  R.  Co.  v.  Bryan,  107  Ind.,  51,  7 
N.  E.,  837.  Quoted  with  approval  in  Railroad  v.  Roe, 
118  Tenn.,  601,  102  S.  W.,  343.  The  thought  underly- 
ing cases  of  the  kind  just  mentioned  is  the  obligation 
of  a  common  humanity  to  abstain  from  consciously  do- 
ing an  unjustifiable  injury,  and  to  be  observant  of  the 
rights  of  others  whom  we,  by  failing  to  object  to  a 
certain  course  of  conduct  on  their  part,  have  taught 
to  rely  upon  the  continuance  of  a  given  status.  There 
is  no  duty  to  licensees  incumbent  on  a  landowner  over 
whose  property  such  persons  have  been  accustomed  U 
go  along  a  path  or  otherwise  to  so  arrange  the  prop- 
erty as  to  safeguard  them,  even  though  there  should  be 
dangerous  holes  or  pitfalls  near  the  path.  Williams  v. 
NashvUle,  22  Pick.  (106  Tenn.),  533,  63  S.  W.,  231.  But 
if  a  change  should  be  made  in  the  property  by  the  dig- 
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ging  of  other  pits  near  the  path,  or  across  the  path, 
it  would  be  the  duty  of  the  landowner,  having  knowl- 
edge of  the  habits  of  the  licensees  in  passing  over  his 
land,  in  some  way  to  warn  them.  He  would  have  a 
right  to  change  his  land  in  such  way  as  he  might  deem 
proper.  The  negligence  would  not  consist  in  the  act  of 
such  change,  but  in  the  failure  to  warn  the  licensees  of 
the  change  of  status. 

The  principle  referred  to,  however,  does  not  apply  to 
an  owner  of  a  business,  or  of  machinery,  using  it  in 
the  accustomed  way,  even  though  he  use  it  negligently, 
unless  he  have  knowledge  that  such  negligence  will  en- 
danger a  licensee,  or  unless  there  be  such  a  gross  fail- 
ure to  take  notice  of  surroundings  as  would  make  the 
act  immediately  dangerous  to  such  persons.  In  other 
words,  the  owner  of  a  business  house  or  plant  has  the 
right  to  run  it  in  the  accustomed  way,  and  is  not  re- 
sponsible to  licensees  for  the  method  in  which  he  op- 
erates that  business,  unless  he  knows  they  are  in  the 
way,  or  owing  to  their  habits  are  likely  to  be  in  the 
way,  or  unless  although  not  in  the  way,  they  are  so 
near  that  they  may  be  injured  by  a  negligence  so  gross 
as  to  be  equivalent  to  postive  wrong-doing.  A  good  il- 
lustration  of  the  principle  is  found  in  Indian  Refinmg 
Co.  V.  Mobley,  134  Ky.,  822, 121  S.  W.,  657,  24  L.  B.  A. 
(N.  S.)>  497.  In  that  case  the  licensee  was  injured  by 
the  explosion  of  a  steam  pipe  in  plaintiff  in  error's 
plant  in  Georgetown,  Kentucky.  The  explosion  was 
due  to  the  negligent  manner  in  which  the  steam  pipes 
or  fittings  were  constructed,  and  directly  to  the  care- 
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lessness  and  lack  of  forethought  on  the  part  of  the  re- 
fining company's  employees  in  the  handling  of  the 
steam  pipe.  It  was  held  that  notwithstanding  such 
negligence  on  the  part  of  the  employees  the  company 
was  not  liable.  To  same  effect :  White  v.  Railroad,  su- 
pra, Railroad  v.  Meacham,  supra.  See,  also,  the  fol- 
lowing cases :  Batchelor  v.  Fortescue,  L,  R.,  11  Q.  B. 
Div.,  474,  4  L.  T.  N.  S.,  644;  Larmore  v.  Crown  Point 
Iron  Co.,  101  N.  Y.,  391,  4  N.  E.,  752,  54  Am.  Rep., 
718;  Weitzmami  v.  A.  L.  Barber  Asphalt  Co,y  190  N. 
Y.,  452,  83  N.  E.,  477, 123  Am.  St.  Rep.,  560. 

The  term  ** active  negligence"  (to  recur  for  a  mo- 
ment to  that  specific  subject),  is  one  of  extensive  mean- 
ing, obviously  embracing  many  occurrences  that  would 
fall  short  of  willful  wrongdoing,  or  of  crass  negligence ; 
for  example,  all  inadvertent  acts  causing  injury  to 
others,  resulting  from  the  failure  to  exercise  ordinary 
care;  likewise  all  acts  the  effects  of  which  are  mis- 
judged ;  or  unforeseen,  through  want  of  proper  atten- 
tion, or  reflection.  So  the  term,  as  a  general  one,  is  too 
broad.  It  covers  acts  of  willful  wrongdoing,  also  those 
which  are  not  of  that  character.  Therefore  it  is  not 
reliable  as  a  measure  of  right  or  duty  for  the  purpose 
of  determining  liability  in  cases  of  the  kind  before  us. 
Under  such  a  rule,  there  would  be  no  distinction  be- 
tween  the  duty  owing  to  licensees  and  trespassers  on 
the  one  hand,  and  invitees  or  others  to  whom  the  exer- 
cise of  ordinary  care  is  due. 

We  deem  it  unnecessary  to  pursue  the  subject  fur- 
ther. 

Let  tlie  judgment  of  the  court  of  civil  appeals  be  af- 
firmed. 
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D.  C.  Bashor  v.  Ida  Bowman. 
{KnoxvUle.    September  Term,  1915.) 

1.  EMINENT  DOMAIN.     Private  road.     Statutes.     Constitution- 
ality. 

Shannon's  Code,  sec.  163€,  provides  that:  "When  the  lands  of 
any  person  shall  be  surrounded  or  inclosed  by  the  lands  of 
any  other  person  or  persons  who  refuse  to  allow  .  .  .  such 
person  a  private  road  to  pass  to  or  from  his  .  .  .  lands, 
it  shall  be  the  duty  of  the  county  court,  on  petition  of  such 
person  ...  to  appoint  a  jury  of  view,  who  shall,  on  oath, 
view  the  premises,  and  lay  off  and  mark  a  road  through  the 
land  of  such  person  or  persons,  .  .  .  and  report  the  same 
to  the  next  court,  which  court  shall  have  power  to  grant  an 
order  to  said  petitioner  to  open  such  road,  not  exceeding  fifteen 
feet  wide,  and  keep  the  same  in  repair."  Section  1617,  pro- 
vides: "All  roads  and  ferries  that  have  been  laid  out  or 
appointed,  agreeably  to  law,  or  that  shall  be  so  laid  out  and 
appointed,  are  to  be  deemed  public  roads  and  ferries."  Held, 
that  section  1634  is  not  unconstitutional  as  taking  private 
property  for  private  use  without  just  compensation,  since  the 
use  declared  by  section  1617  is  a  public  use.    {Post,  pp.  272-274.) 

Acts  cited  and  construed:     Acts  1868-69. 

Cases  cited  and  approved:  Rice  v.  Alley,  33  Tenn.,  61;  Hender- 
son V.  Lexington,  22  L.  R.  A.  (N.  S.),  104;  Brewer  v.  Bowman, 
9  Ga.,  37;  Robinson  v.  Swope,  12  Bush  (Ky.),  21;  Roberts  v. 
Williams,  15  Ark.,  43. 

Case  cited  and  distinguished:     Clack  v.  White,  32  Tenn.,  540. 

Code  cited  and  construed:     Code  1858,  sec.  1812;  sec.  1617  (S.). 

2.  EMINENT  DOMAIN.     Roads.     Character  of  way. 

That  a  highway  declared  to  be  public  by  statute  is  used  chiefly 
by  a  private  individual  does  not  make  it  a  private  highway, 
where  the  whole  public  has  the  right  to  use  it.  {Post,  pp.  274, 
275.) 
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Acts  cited  and  construed:     Acts  1868-69,  ch.  14. 

Cases  cited  and  approved:  Railroad  v.  Transportation  Ca,  128 
Tenn.,  277;  State,  etc.,  v.  Bishop,  39  N.  J.  Law,  226;  Sherman 
▼.  Buick,  32  Gal.,  241;  Denham  v.  Bristol  County,  108  Mass., 
202;  In  re  Hickman,  4  Har.  (Del.),  680;  McWhirter  v.  Cockrell, 
39  Tenn.,  9. 

3.  EMINENT  DOMAIN.  Roads.  Character.  Cost  of  mainte- 
nance. 
That  a  highway  declared  hy  statute  to  be  public  is  opened  and 
maintained  at  private  expense  does  not  detract  from  its  public 
character,  nor  does  the  fact  that  the  statute,  authorizing  the 
creation  of  the  road  as  a  highway,  refer  to  it  as  a  public  road. 
{Post,  pp.  275,  276.) 

Cases  cited  and  approved:  Sherman  v.  Buick,  32  CaL,  241;  In  re 
Hickman,  4  Har.  (Del.),  580;  Latch  County  v.  Peterson,  3 
Idaho,  398;  Denham  v.  Bristol  County,  108  Mass.,  202;  Shaver 
V.  Starrett,  4  Ohio  St.,  494;  Ferris  v.  Bramble,  5  Ohio  St.,  109; 
Allen  V.  Stevens,  29  N.  J.  Law,  509;  Wolcott  v.  Whitcomb,  40 
Vt,  40. 


FROM  WASHINGTON. 


Appeal  from  the  Circuit  Court  of  Washington  Coun- 
ty.— Dana  Habmon,  Judge. 

Divine  &  Guinn,  for  appellant. 

Vines  &  Price,  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  proceeding  was  instituted  in  the  county  court  of 
Washington  county  to  establish  a  road  under  section 
1634  of  Shannon's  Code,  which  section  is  as  follows: 
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'*  Private  Boad;  County  Court  to  Appoint  Jury  of 
View;  Damages  to  be  Paid. — ^When  the  lands  of  any 
person  shall  be  surrounded  or  inclosed  by  the  lands  of 
any  other  person  or  persons  who  refuse  to  allow  to 
such  person  a  private  road  to  pass  to  or  from  his  said 
lands,  it  shall  be  the  duty  of  the  county  court,  on  peti- 
tion of  any  person  whose  land  is  so  surrounded,  to  ap- 
point a  jury  of  view,  who  shall,  on  oath,  view  the  prem- 
ises, and  lay  off  and  mark  a  road  through  the  land  of 
such  person  or  persons  refusing,  as  aforesaid  in  such 
manner  as  to  do  the  least  possible  injury  to  such  per- 
sons, and  report  the  same  to  the  next  court,  which 
court  shall  have  power  to  grant  an  order  to  said  peti- 
tioner to  open  such  road,  not  exceeding  fifteen  feet 
wide,  and  keep  the  same  in  repair ;  and  if  any  person 
shall  thereafter  shut  up  or  obstruct  said  road,  he  shall 
be  liable  to  all  the  penalties  to  which  any  person  is 
liable  by  law  for  obstructing  public  roads.  The  dam- 
age adjudged  by  the  jury  aforesaid  shall,  in  all  cases, 
be  paid  by  the  person  applying  for  such  order,  together 
with  the  cost  of  summoning  and  impaneling  said  jury. 
Gates  may  be  erected  on  said  roads.'' 

A  demurrer  was  filed  to  the  petition  in  the  county 
court  by  which  the  aforesaid  statute  was  challenged  as 
unconstitutional,  on  the  ground  that  it  authorized  the 
taking  of  private  property  for  private  purposes.  This 
demurrer  was  sustained  by  the  county  court,  and  on 
appeal  by  the  circuit  court,  and  the  case  is  before  us 
on  appeal  from  the  latter  court. 
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It  appears  from  the  petition  that  no  public  road 
touches  the  lands  of  petitioner,  and  that  the  only  way 
of  access  to  a  public  road  from  said  land  is  over  the 
lands  of  defendant,  Ida  Bowman.  Petitioner  said  that 
he  had  heretofore  had  an  arrangement  by  which  he 
passed  out  to  the  public  road  over  the  Bowman  lands, 
but  that  such  right  was  now  denied  him  by  the  defend- 
ant. He  seeks  to  have  a  road  established  under  the 
provisions  of  the  statute  quoted. 

An  act  similar  to  this  was  passed  by  the  legisla- 
ture in  1811,  and  was  by  this  court  held  unconstitu- 
tional in  the  case  of  Clack  v.  White,  32  Tenn.  (2  Swan), 
540,  and  iJice  v.  Alley,  33  Tenn.  (1  Sneed),  51. 

In  Claclc  V.  White,  supra,  the  court  said: 

*  *  Now,  the  statute  confers  upon  the  county  court  the 
power  to  grant  a  right  of  way,  against  the  will  of  the 
person  who  owns  the  land.  It  takes  from  him,  in  in- 
vitum,  a  part  of  his  private  estate,  and  gives  it  to  an- 
other, as  a  private  right,  for  such  indemnity  as  a  jury 
may  assess.'' 

The  reasoning  of  the  court  in  Clack  v.  White  was 
founded  on  the  idea  that  a  road  established  under  that 
act  would  become  a  ''private  right"  of  the  petitioner. 
Whatever  basis  there  may  have  been  upon  which  to 
rest  such  a  theory  at  the  time  of  this  decision  was  re- 
moved by  the  Code  of  1858,  which  in  terms  declared 
that: 

''AH  roads  and  ferries  that  have  been  laid  out  or 
appointed,  agreeably  to  law,  or  that  shall  be  so  laid  out 
and  appointed,  are  to  be  deemed  public  roads  and  fer- 
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ries.'*  Code  of  1858,  sec.  1182  ( Shannon  *s  Code,  sec. 
1617). 

After  the  two  decisions  referred  to  Clark  v.  White, 
and  Rice  v.  Alley,  supra,  and  after  the  Code  of  1858 
was  enacted,  the  legislature  in  1868-69  re-enacted  a 
statute  similar  to  the  act  of  1811,  which  had  been  held 
unconstitutional,  as  aforesaid,  and  it  is  this  statute 
which  is  carried  into  Shannon  *s  Code,  at  section  1634, 
which  we  have  quoted  above.  Under  the  act  of  1868- 
69,  the  road  i)etitioned  for  in  this  case,  if  laid  out  and 
appointed  agreeably  to  law,  will  become  a  public  road, 
and  not  a  private  right  of  way. 

The  act  of  1868-69,  Shannon's  Code,  section  1634, 
is  quite  like  statutes  of  other  States,  and  the  courts 
generally  hold  that  public  roads  may  be  compulsorily 
opened  over  private  property  to  the  farms  and  resi- 
dences of  individuals — 

'*when  necessary  to  enable  such  individuals  to  reach 
the  highways  and  perform  their  public  duties,  and  to 
afford  those  who  desire  to  visit  such  individuals,  on 
business  or  socially,  access  to  their  farms  and  houses.  *' 
Note  under  Henderson  v.  Leamington,  22  L.  R.  A.  (N. 
S.),  104. 

The  public  is  interested  in  every  citizen  having  a 
right  of  way  to  and  from  his  lands  or  residence. 
Brewer  v.  Boium(m,JS  Ga.,  37. 

Such  a  right  of  way  enables  a  citizen  to  discharge 
the  duties  he  owes  to  the  public,  among  which  are  men- 
tioned   the    duties    of    attending    courts,    elections, 

133  Tenn.  18 
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churches,  and  mills.  Robinson  v.  Swope,  12  Bush 
(Ky.),  21. 

The  constitutionality  of  a  so-called  private  road  law 
rests  upon  the  obligation  of  the  sovereignty  to  aflford 
to  each  member  of  the  community  a  reasonable  means 
of  enjoying  the  privileges  and  discharging  the  duties 
of  a  citizen.    Roberts  v.  Williams,  15  Ark.,  43. 

The  declaration  of  section  1182  of  the  Code  of  1858 
that  all  roads  laid  out  and  appointed,  agreeably  to 
law,  shall  be  dedmed  public  roads  fixes  the  character  of 
the  road  here  in  question,  secures  the  rights  of  the 
public  therein,  and  meets  the  objection  made  in  Cldck 
V.  White,  supra,  and  some  cases  in  other  States,  to  stat- 
utes providing  for  roads  of  this  character.  This  road, 
while  chiefly  for  the  accommodation  of  the  petitioner, 
will  likewise  be  open  to  the  use  of  those  who  may  have 
occasion  to  visit  petitioner  or  his  premises.  The  pub- 
lic will  have  the  use  of  the  road,  and  will  derive  some 
benefit  fron*  such  use.  Some  of  the  public  may  use  the 
road  constantly  on  business  or  in  visiting  petitioner. 
All  of  the  public  are  entitled  so  to  use  it.  We  have 
elsewhere  stated  that: 

"An  enterprise  does  not  lose  the  character  of  a  pub- 
lic use  because  of  the  fact  that  its  services  may  be  lim- 
ited by  circumstances  to  a  comparatively  small  part  of 
the  public.''  Railroad  v.  Transportation  Compa&iy, 
128  Tenn.,  277,  285,  160  S.  W.,  522,  524. 

Additional  cases  upholding  the  validity  of  road  laws 
similar  to  chapter  14,  Acts  of  1868-69,  Shannon's 
Code,  sec.  1634,  are :  State,  etc.,  v.  Bishop,  39  N.  J.  Law, 
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226;  Sherman  v.  Buick,  32  Cal.,  241,  91  Am.  Dec,  577; 
Denham  v.  Bristol  Cowniy,  108  Mass.,  202 ;  In  re  Hick- 
man, 4  Har.  (Del.),  580. 

Other  cases  in  accord,  and  some  to  the  contrary,  will 
be  found  collected  in,  the  note  heretofore  referred  to, 
22  L.  R.  A.  (N.  S.),  pp.  102-111.  We  cannot  attempt  a 
more  extended  review  of  these  authorities  here.  It  is 
suflScient  to  say  that  we  accept  the  prevailing  view  of 
such  statute  as  the  better  one  and  the  -one  more  in  har- 
mony with  modern  economic  conditions. 

There  is  nothing  in  McWhirier  v.  CockreU,  39  Tenn. 
(2  Head),  9,  which  conflicts  with  this  result.  In  Mc- 
Whirter  v.  CockreU,  it  distinctly  appeared  that  the 
person  seeking  a  road  there  had  other  ways  of  ingress 
and  egress,  and  in  that  case  the  petitioners  were  merely 
seeking  a  more  convenient  route.  That  proceeding  was 
not  had  under  the  particular  statute  we  are  here  con- 
sidering anyhow. 

It  does  not  detract  from  the  public  character  of  a 
road  that  the  expense  of  opening  and  maintaining  it  is 
sustained  by  private  persons,  nor  is  the  reference  to 
these  roads  in  the  statute  authorizing  them  as  private 
roads  conclusive  against  their  public  character.  Sher- 
ma/n  v.  Buick,  32  Cal.,  241;  In  re  Hickmcm,  4  Har. 
(Del.),  580;  Latah  Comity  v.  Peterson,  3  Idaho 
(Hash.),  398,  29  Pac,  1089,  16  L.  R.  A.,  81;  Denham 
V.  Bristol  Gownty,  108  Mass.,  202 ;  Shaver  v.  Starrett, 
4  Ohio  St.,  494;  Ferris  v.  Bramble,  5  Ohio  St.,  109;  Al- 
len V.  Stevens,  29  N.  J.  Law,  509 ;  Wolcott  v.  Whitcomb, 
40  Vt.,  40. 
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So  we  conclude  that  chapter  14,  Acts  of  1868-69, 
Shannon's  Code,  sec.  1634,  does  not  authorize  the  tak- 
ing of  private  property  for  private  purposes,  and  that 
said  act  does  not  contravene  the  provisions  of  the  Con- 
stitution and  the  Bill  of  Rights  relied  on  in  the  de- 
murrer. 

The  judgment  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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Johnson  City  v.  Weeks  et  al. 
{KnoxvUle.    September  Term,  1915.) 

TAXATION.  Exemptions.  Municipal  corporations.  Property. 
"Public  purpose.''  Used  for  public  purposes. 
Const,  art  2,  sec.  28,  provides  that  "all  property  .  .  .  shall 
be  taxed,  but  the  legislature  may  except  such  as  may  be  held 
by  .  .  .  cities  or  towns  and  used  exclusively  for  public  or 
corporation  purposes."  The  Revenue  Act  exempted  from  taxa- 
tion all  property  of  cities  or  towns  "that  Is  used  exclusively 
for  public  or  municipal  purposes."  Acts  1909,  ch.  121,  grants 
to  plalntifT  city  the  power  to  "own  and  operate  a  system  of 
waterworks  for  said  city  and  adjacent  territory."  Plaintift 
city  constructed  a  water  pipe  line  to  the  national  home  for 
,  volunteer  soldiers  lying  partly  within  and  largely  without  its 
limits.  The  county  sought  to  tax  the  pipe  line,  alleging  that 
It  was  not  used  exclusively  for  public  purposes.  Held^  that  the 
pipe  line  was  exempt  from  taxation,  since  the  private  use  for 
the  home  was  but  incidental  to  the  primary  use,  which  was 
public  in  character,  since  the  convenience  of  surrounding  ter- 
ritory might  properly  be  served  by  the  line,  and  considerations 
of  welfare  of  the  city  demanded  that  a  proper  water  supply  for 
the  prevention  of  epidemics  should  be  afforded  the  surrounding 
territory. 

Acts  cited  and  construed:     Acts  1909,  ch.  121. 

Cases  cited  and  approved:  Omaha  Water  Co.  v.  Omaha,  162 
Fed.,  225;  Overholser  v.  National  Home  for  D.  V.  S.,  68  Ohio 
St,  236;  Ohio  v.  Thomas,  172  U.  S.,  276;  Lyle  v.  National 
Home  for  D.  V.  S.,  170  Fed.,  846;  KnoxviUe  v.  Park  City,  130 
Tenn.,  626;  Smith  v.  Nashville,  88  Tenn.,  464;  Newark  v. 
Varona  Township,  59  N.  J.  Law,  94;  Henderson  v.  Young,  119 
Ky.,  224;  Simson  v.  Parker,  190  N.  Y.,  19;  In  re  Orillia,  7 
Ontario  L.  R.,  389;  Slingerland  v.  Newark,  54  N.  J.  Law,  62; 
Spauldlng  v.  Lowell,  23  Pick.   (Mass.),  71;   Re  New  York,  99 
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N.  T.»  669;  Kaukauna  Water  Power  Co.  y.  Green  Bay,  etc,  Co.» 
142  U.  a,  254. 

Cases  cited  and  .distinguished:     Com.  y.  Covington,  128  Ky.,  36; 
Perth  Amboy  y.  Barker,  74  N.  J.  Law,  127. 

Constitution  cited  and  construed:     Art.  2,  sec.  28. 


PROM  WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washington 
County. — Hati  H.  Haynes,  Chancellor. 

'Geo.  C.  Sells,  for  appellant 

J.  Stanley  Barlow,  for  appellees. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  by  the  city  of  John- 
son City,  a  municipal  corporation,  to  enjoin  the  oflS- 
cials  of  Washington  county  from  assessing  and  collect- 
ing taxes  for  county  purposes  upon  a  water  pipe  line, 
owned  by  the  city,  that  extends  from  its  corporation 
boundary  line  to  the  south  gate  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  an  institution  occupy- 
ing  a  park  of  several  hundred  acres  partly  within  and 
for  the  most  part  without  the  corporate  limits. 

In  the  bill  it  is  alleged  that  the  city  installed  this 
pipe  line  for  the  purpose  of  disposing  of  surplus  water, 
not  needed  or  used  by  the  city  or  its  inhabitants,  as  a 
supply  for  the  members  of  the  Home  adequate  to  their 
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needs ;  that  the  Home  has  about  one  thousand,  five  hun- 
dred members,  a  number  of  whom  are  citizens  of  John- 
son City ;.  that  it  is  to  the  interest  of  the  city  that  such 
a  supply  be  furnished,  as  otherwise  the  water  supply 
of  the  Home  was  inadequate  and  unwholesome,  there- 
by endangering  the  members  and  the  residents  of  the 
city;  that  the  only  recourse  of  the  Home  for  an  ade- 
quate supply  is  from  the  municipal  plant;  that  the 
rentals  collected  from  that  institution  are  used  within 
the  limits  of  Johnson  City  for  municipal  purposes,  in 
extending  and  improving  complainant  *s  water  system. 

It  is  alleged  that  the  levy  would  be  void  as  being 
on  property  of  complainant  that  is  not  subject  to  taxa- 
tion, and  the  bill  was  filed  to  have  the  rights  of  the  com- 
plaint city  and  of  the  county  determined. 

A  demurrer  was  filed  by  the  county  officials,  which 
was  sustained  by  the  chancellor,  who  conceived  that, 
while  the  pipe  line  was  properly  in  use  for  a  corporate 
proprietary  purpose,  it  was  not  used  for  a  public  pur- 
pose within  the  meaning  of  our  Constitution  and  reve- 
nue act. 

The  Constitution,  art  2,  sec.  28,  provides : 

**A11  property  .  .  .  shall  be  taxed,  but  the  legis- 
lature may  except  such  as  may  be  held  by  .  .  .  cities 
or  towns,  and  used 'exclusively  for  public  or  corpora- 
tion purposes. '* 

The  revenue  act  undertakes  to  exempt  from  taxation 
all  property  of  cities  or  towns  *  *  that  is  used  exclusively 
for  public  or  municipal  purposes. '  * 
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The  city  of  Johnson  City  was  authorized  to  lay  a  pipe 
line  to  supply  the  National  Home  for  Disabled  Volun- 
teer Soldiers,  lying  beyond  its  corporate  limits,  under 
the  grant  of  power  contained  in  Acts  1909,  ch.  121,  to 
*  *  own  and  operate  a  system  of  waterworks  for  said  city 
and  adjacent  territory.'*  Omaha  Water  Co.  v.  Omaha, 
162  Fed.,  225,  89  C.  C.  A.,  205,  15  Ann.  Cas.,  498,  and 
same  case  218  U.  S.,  180,  30  Sup.  Ct.,  615,  54  L.  Ed., 
991. 

The  last  phrase,  ** adjacent  territory,"  we  take  to 
mean  its  suburbs  not  within  the  limits  of  another  mu- 
nicipality. 

The  National  Home  for  Disabled  Volunteer  Soldiers 
is  but  a  charity  of  the  national  government  adminis- 
tered through  the  medium  of  an  incorporated  entity. 
Overholser  v.  National  Home  for  D.  V.  S.,  68  Ohio  St., 
236,  67  N..E.,  487,  62  L.  R.  A.,  936,  96  Am.  St.  Eep., 
658;  Ohio  v.  Thomas,  173  U.  S.,  276, 19  Sup.  Ct,  453,  43 
L.  Ed.,  699;  Lyle  v.  National  Home  for  D.  V.  8.  (C. 
C),  170  Fed.,  846. 

That  institution  is  in  no  sense  a  municipal  corpora- 
tion, but  stands  in  the  same  plight  as  does  an  institu- 
tion administered  as  an  agency  of  the  State  govern- 
ment, such,  for  example,  as  the  State  Normal  School 
located  near  the  same  city. 

The  question  to  be  solved,  therefore,  is:  If  a  mu- 
nicipality lay  a  water  line  from  its  corporate  liimts  to 
such  an  institution,  or  construct  a  lighting  line  for  the 
purpose  of  supplying  water  or  light  (as  the  case  may 
be)  from  its  plant  for  such  an  institution,  located  in 
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territory  adjacent  to  the  corporate  boundary,  is  such 
line  subject  to  taxation  (or  to  be  treated  as  unexempt) 
in  behalf  of  the  county  in  which  such  fragment  of  line 
liesT 

We  had  thought  that  the  argument  of  this  court  in 
the  case  of  KnoxvUle  v.  Park  City,  130  Tenn.,  626,  172 
S.  W.,  286,  L.  B.  A.,  1915D,  1103,  fairly  demonstrated 
a  negative  answer;  but  the  counsel  of  the  county  of 
Washington  relies  upon  that  case  as  one  announcing 
a  doctrine  to  the  contrary. 

In  that  case  the  following  language  was  used : 

* '  The  court  of  appeals  of  Kentucky,  in  the  later  case 
of  Com.  V.  Covington,  128  Ky.,  36,  107  S.  W.,  231,  14 
L.  B.  A.  (N.  S.),  1214,  held  that  the  fact  that  water  was 
furnished  for  compensation  to  inhabitants  of  its  su- 
burbs, without  its  or  any  corporate  limits,  does  not 
alter  the  public  purpose  or  use  of  its  water  system  so 
as  to  make  it  subject  to  taxation.  But  the  court  took 
care  to  distinguish  the  case  it  had  in  hand  from  the 
one  we  have  under  investigation,  saying : 

*^  'We  do  not  mean  that  a  city  may  enter  upon  the 
business  of  maintaining  a  waterworks  system  for  other 
cities  or  towns,  but  only  that  the  fact  that  it  incidentally 
furnishes  water  to  a  considerable  number  of  persons 
in  proximity  to  the  city,  without  injury  to  the  rights 
of  the  city,  does  not  alter  the  public  character  or  use 
of  the  property,  or  make  it  subject  to  taxation.'        ^ 

*'The  ruling  in  Com.  v.  Covington,  supra,  is  in  har- 
mony with  the  decision  of  many  courts  to  the  effect 
that  the  fact  that  water  is  furnished  to  inhabitants  of 
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unincorporated  suburbs  is  a  mere  incident  to  and  not 
destructive  of  the  public  use. '  * 

Later  on  in  the  opinion  in  Knoxville  v.  Park  City,  the 
case  of  Smith  v.  NashvUle,  88  Tenn.,  464, 12  S.  W.,  924, 
7  L.  R.  A.,  469,  was  referred  to  as  drawing  the  same 
distinction  between  a  furnishining  of  water  to  inhabit- 
ants of  unincorporated  suburbs  and  a  furnishining  by 
one  city  to  another  and  distinct  municipality  by  means 
of  a  physical  plant  owned  by  the  former  in  the  bound- 
aries of  the  latter. 

The  argument  and  the  holding  in  the  case  of  Knox- 
ville V.  Park  City  was  that  the  public  character  of  the 
property  there  involved  was  lost  because  Knoxville 
could  not  serve  even  incidentally  its  own  corporate 
public  purpose  by  means  of  a  water  system  owned  by 
it  in  Park  City;  that  all  public  municipal  powers  and 
purposes  exercisable  in  the  borders  of  the  latter  city 
were  by  legislative  act  devolved  on  the  municipality 
of  Park  City;  and  that  *Vhat  is  the  primary  public 
purpose  of  Park  City  may  not  be  an  incidental  public 
purpose  of  Knoxville." 

In  Perth  Amboy  v.  Barker,  74  N.  J.  Law,  127,  65 
Atl.,  201,  Mr.  Justice  Pitney  delivering  the  opinion,  it 
was  held  that  the  right  of  a  city  to  exemption  from  tax- 
ation as  to  property  '  *  when  used  for  public  purposes  ^ ' 
was  not  lo8tT)y  the  fact  that  sales  of  surplus  water 
were  made  to  parties  outside  the  territorial  limits  of 
the  city.    It  was  there  said: 

**The  sales  of  water  outside  of  Perth  Amboy  are 
merely  incidental  to  the  general  public  purposes  for 
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which  the  waterworks  were  established  and  are  being 
maintained  and  operated  by  that  city.  ...  In  our 
view  such  use  of  the  surplus  water  does  not  take  away 
the  right  of  Perth  Amboy  to  exemption  from  taxation 
upon  the  property  that  is  used  primarily  and  princi- 
pally for  the  public  purposes  of  that  city.  See  Newark 
V.  Varona  Tovmship,  59  N.  J.  Law  (30  Vroom),  94  (34 
Atl.  1060). '^ 

.  See,  also,  Henderson  v.  Young,  119  Ky.,  224,  83  S. 
W.,  583 ;  Simson  v.  Parker,  190  N.  Y.,  19,  82  N.  E.,  732 ; 
In  re  OriUia,  7  Ontario  L.  B.,  389 ;  4  McQuillin,  Mun. 
Corp.,  3858. 

If  we  resort,  as  we  did  in  the  ease  of  KnoxvUle  v. 
Park  City,  to  the  law  of  eminent  domain  to  aid  in  as- 
certaining by  analogy  the  import  of  the  phrase  * '  public 
purpose,'^  we  find  the  rule  there  to  be  that,  if  a  city 
disposes  or  purposes  to  dispose  of  surplus  water  for 
such  an  outside  use,  that  fact  does  not  deprive  it  of 
the  right  to  resort  to  condemnation  nor  make  the  con- 
demnation  one  for  other  than  a  public  purpose.  Slin- 
gerland  v.  Newark,  54  N.  J.  Law,  62,  23  Atl.,  129 ; 
Spaulding  v.  Lowell,  23  Pick.  (Mass.),  71;  Re  New 
York,  99  N.  Y.,  569,  2  N.  E.,  642;  Kaukauna  Water 
Power  Go.  v.  Green  Bay,  etc.,  Co.,  142  U.  S.,  254,  12 
Sup.  Ct.,  173,  35  L.  Ed.,  1004,  and  note  21  L.  B.  A.  (N. 
S.),  538,  543. 

As  will  be  noted,  the  ruling  is  rested  upon  the  prin- 
ciple that  such  use  is  but  incidental  to  the  primary 
use,  which  is  public  in  character. 
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The  rule  is  based  on  consideration  of  convenience, 
but  convenience  that  approaches  near  to  necessity. 
Fringing  the  boundaries  of  a  city  or  town,  there  is 
nearly  always  a  population  that  is  dependent  for  ad- 
vantages of  water  and  light  on  the  initiative  and  en- 
terprise of  the  city  or  town  of  which  it  comes  so  near 
to  being  an  integral  part.  Left  alone,  such  a  popula- 
tion has  not  the  cohesiveness  or  the  civic-  strength  re- 
quired  to  procure  such  a  service  for  itself.  That  it 
should  have  a  supply  of  water  in  order,  for  example, 
to  the  prevention  of  sickness  and  epidemics,  is  a  mat- 
ter of  concern  to  the  near-by  urban  population  as  well 
as  to  itself.  It  is  not  a  far  reach  that  such  a  service  by 
the' city  should  be  covered  by  a  power  thus  incidentally 
public  in  character  when  that  public  purpose  is  not 
delegated  to  another  municipality. 

We  are  unable  to  appreciate  the  force  of  any  reason- 
ing which  would  concede  the  existence  of  such  a  power 
in  a  municipality  to  serve  a  considerable  number  of  the 
homes  of  individuals  in  the  immediate  suburbs  of  a  city 
through  its  own  pipe  lines,  which  is  apparently  ad- 
mitted by  the  appellee  county,  and  yet  deny  the  exist- 
ence of  the  power,  with  a  like  consequent  immunity,  in 
respect  of  sudi  a  supply  when  furnished  by  the  munici- 
pality to  an  institution  that  is  a  public  charity  merely 
because  in  the  same  are  assembled  in  barracks  and  in 
masses  on  a  government  reservation  the  wards  of  the 
federal  government.  These  men,  because  of  advanced 
age  and  service  in  the  army  and  navy,  would  seem  to 
be  peculiarly  subject  to  the  ravages  of  disease,  and  in 
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such  need  of  a  supply  of  water  from  a  city^s  surplus 
as  to  be  a  matter  of  solicitude  to  the  inhabitants  of 
the  city  itself. 

The  decree  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


CASES 


ARGUED  AND  DETERMINED 


IN  THB 


SUPREME  COUET  OF  TENNESSEE 


FOB  THB 


WESTERN  DIVISION. 


JACKSON,  APRIL  TERM,  1915. 


W.  B.  Battle  et  cd.  v.  Louis  E.  Claibobke  et  al. 
{Jackson.    April  Term,  1915.) 

1.  REFORMATION    OF    INSTRUMENTS.      Requisite    evidence. 
A  court  of  equity  will  not  exercise  its  powers  of  reforming  a 

written  instrument  except  upon  clear,  certain,  and  satisfactory 
evidence  placing  the  propriety  of  reformation  beyond  reasonable 
controyersy.     (Posif  f>p.  291-302.) 

Case  cited  and  approved:    Johnson  v.  Johnson,  67  Tenn.,  261. 

Cases  cited  and  distinguished:  Talley  v.  Courtney,  48  Tenn., 
716;  Perry  v.  Pearson  ft  Anderson,  20  Tenn.,  431-439. 

2.  MORTGAGES.     Deeds.     Evidence.     Sufficiency. 

Where  complainants,  claiming  through  their  father,  sought  the 
cancellation  of  a  deed  from  him  to  C.  and  of  a  deed  from  C. 
to  grantor's  wife  separately,  as  a  cloud  upon  their  title  on  the 
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ground  that  the  first  deed  was  a  mortgage  which  had  been 
shown  in  the  recitals  of  two  subsequent  deeds  to  the  land 
fully  paid  after  the  execution  of  the  deed  to  the  wife  by  G.  as 
executed  and  delivered  by  C.  to  the  grantor,  evidence  held 
insufflcent  to  support  a  decree  for  cancellation.  (.Post,  pp.  291- 
802.) 

3.  ESTOPPEL.       Deeds.       Formal    suffiolenoy.      Consideration. 
Recital.     Wlien  binding. 

Where  a  deed  is  sufficient  in  form  to  pass  title  to  the  grantee, 
'  and  purports  to  have  been  made  for  a  valuable  consideration, 
the  grantor  and  his  heirs  at  law  are  estopped  thereby  to  show 
that  a  valuable  consideration  was  not  paid  by  the  grantee, 
where  there  is  no  fraud  on  grantee's  part,  and  the  rights  of 
innocent  purchasers  or  creditors  of  the  grantor  have  not  ipter- 
vened.     {Post,  pp.  302-304.) 

Case  cited  and  approved:    Woods  v.  Bonner,  89  Tenn.,  411. 

Cases  cited  and  distinguished:  Henderson  v.  Overton,  10  Tenn., 
394;  Wilson  v.  Bass.,  6  Tenn.,  110;  RulBn  v.  Johnson,  52  Tenn., 
604;  Martin  v.  Maine  Central  R.  Co.,  83  Me.,  100;  Demorest  v. 
Hopper,  22  N.  J.  Law,  599;  Condit  v.  Bigalow,  64  N.  J.  Eq.,  504; 
King  V.  Coleman,  98  Tenn.,  564. 

4.  DEEDS.     Formal  sufficiency.     Recital  of  consideration.   Want 
of  consideration.     Title. 

Even  though  such  a  deed  is  admittedly  without  consideration,  it 
passes  title  to  the  grantee.    (Poat,  pp.  302-304.) 

5.  HUSBAND   AND  WIFE.     Conveyance  to  wife.     Formal  suf- 
ficiency.    Recital  of  consideration.    Title. 

Where  one  conveyed  land  in  fee  to  C,  who  in  turn  conveyed 
it  to  grantor's  wife,  by  a  deed  containing  apt  words  for  the 
creation  of  a  separate  estate,  such  estate  was  vested  in  the 
wife  unincumbered  by  any  rights  of  the  husband,  though,  as 
a  matter  of  fact,  there  was  no  payment  of  the  valuable  con- 
sideration recited  in  each  deed.     (Post,  pp.  304-306.) 

Cases  cited  and  distinguished:  Barnum  v.  Le  Master,  110  Tenn., 
640;  Ferguson  v.  Booth,  128  Tenn.,  259. 
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6.  HUSBAND  AND  WIFE.  Deed  to  wife.  Delivery  to  husband. 
Recording  by  husband.  Knowledge  of  wife.  Delivery  and 
acceptance. 

The  execution  and  delivery  by  G.  to  the  grantor  of  the  deed 
to  the  wife  and  its  delivery  by  the  grantor  to  the  register  for 
record  with  knowledge  that  it  was  afterwards  recorded  and 
an  assent  to  and  claim  under  the  deed  by  the  wife  with  knowl- 
edge that  it  had  been  so  made  and  recorded,  was  sufficient 
evidence  to  warrant  the  conclusion  that  there  was  a  delivery 
to  and  acceptance  by  the  wife.     (Po8t,  pp.  306,  307.) 

Cases  cited  and  approved:  McEwen  v.  Bamberger,  71  Tenn., 
576;  McEwen  v.  Troost,  33  Tenn.,  186;  Nichol  v.  Davidson 
County,  3  Tenn.  Ch.,  547;  Nailer  v.  Young,  75  Tenn.,  735; 
Mason  ft  Holman  v.  Holman,  78  Tenn.,  315;  Davis  v.  Cross, 
82  Tenn.,  641;  Davis'  Adm'r  v.  Garrett,  91  Tenn.,  148;  Land 
Co.  V.  Hilton,  121  Tenn.,  308;  Scott  v.  Bank,  123  Tenn.,  275; 
Swiney  v.  Swiney,  82  Tenn.,  316. 

7.  ESTOPPEL.  Failure  to  assert  title.  Acts  In  derogation. 
Estoppel. 

In  an  action  by  heirs  of  a  grantor  who  conveyed  land  in  fee  to 
C,  who  In  turn  conveyed  it  to  grantor's  wife  separately,  seek- 
ing cancellation  of  the  deeds  as  a  cloud  on  their  title,  on  the 
ground  that  such  deed  by  the  grantor  to  C.  was  a  mortgage 
which  had  been  subsequently  paid,  as  recited  in  a  deed  from 
C.  to  the  grantor,  made  subsequent  to  the  conveyance  by  C.  to 
the  wife,  the  facts  that  the  wife  did  not  claim  the  land,  but 
spoke  of  it  as  the  husband's,  that  she  had  urged  him  to  will 
it  to  her  with  power  of  final  disposition,  and,  failing  this,  in- 
duced him  to  devise  her  a  life  estate  therein,  with  remainder 
over  to  his  kin,  did  not  estop  her  or  those  claiming  under  her 
from  asserting  title,  where  she  was  justified  under  the  whole 
transaction  and  representations  made  to  her  in  believing  that 
title  was  in  the  husband.     (Post,  pp.  307-312.) 

Cases  cited  and  approved:  Bamum  v.  Le  Master,  110  Tenn., 
640;  Ferguson  v.  Booth,  128  Tenn.,  259;  Parkey  v.  Ramsey, 
111  Tenn.,  302. 
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Case  cited  and  distlngulBhed:  Morris  ▼.  Moore  A  Hancock,  SO 
Tenn.,  433. 

Code  cited  and  construed:     Sec.  4246   (S.)? 

8.  HUSBAND  AND   WIFE.     Separate   eatate.      Conveyance   to 
husband. 

Under  Shannon's  Code,  sec.  4246,  empowering  married  women  to 
dispose  of  their  separate  estates,  a  married  woman  can  pass 
title  to  her  husband.     (Past,  pp.  307-312.) 

9.  WILLS.     Provision  for  wife.     Election.     Failure.     Estoppel. 
Where  a  widow  failed  within  a  year  to  dissent  from  her  husband's 

will  as  provided  for  by  Shannon's  Code,  sea  4146,  the  provision 
of  the  will  for  her  being  a  life  estate  in  land  owned  by  her 
through  a  conveyance  in  fee  from  the  husband  to  C.  and  a 
conveyance  by  C.  4o  her,  she  having  been  led  by  her  husband  to 
believe,  as  did  he,  that  the  title  was  subsequently  revested  in 
him  by  certain  deeds  of  the  same  property  made  by  C.  to  him, 
reciting  that  the  original  deed  to  C.  was  a  mortgage  which 
had  been  fully  paid,  the  widow's  next  of  kin  and  heirs  at  law 
were  not  concluded  by  the  failure  on  the  widow's  part  to  so 
dissent  and  her  acceptance  of  the  provision  of  the  will  in  deroga- 
tion of  her  title,  since  the  statute,  being  designed  to  secure 
to  the  wife  a  proper  provision  from  her  husband's  property  by 
an  election  made  within  a  time  limited  in  the  interests  of  the 
speedy  administration  of  estates,  does  not  apply  under  such 
facts.     (P09t,  pp.  312-321.) 

Cases  cited  and  approved:  Reid  v.  Campbell,  19  Tenn.,  378; 
McDaniel  v.  Douglas,.  26  Tenn.,  221;  McClung  v.  Sneed,  40 
Tenn.,  218;  Williams  v.  Gray,  41  Tenn.,  105;  Waddle,  Adm'r  v. 
Terry,  44  Tenn.,  61;  Waterbury  v.  Netherland,  63  Tenn.,  612; 
Demoss  V.  Demoss,  47  Tenn.,  266;  Parkey  v.  Ramsey,  111  Tenn., 
302;  Rowlett  v.  Rowlett,  116  Tenn.,  468;  Smart  ft  Wife  v.  Water- 
house,  et  al.,  18  Tenn.,  96;  Owens  v.  Andrews,  17  N.  M.,  697; 
Bible  V.  Marshall,  103  Tenn.,  324. 

Case  cited  and  distinguished:     Walker  v.  Bobbitt,  114  Tenn.,  700. 

Code  cited  and  construed:     Sec.  4146  (S.). 
133  Tenn.  19 
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10.  WILLS.      Disposition   of  wife's  property   by   husband's  will. 
Acceptance  by  wife.     Election. 

Nor  did  the*  acceptance  by  the  widow  of  the  provision  of  the 
will  in  derogation  of  her  title  constitute  an  election  by  her 
whereby  she  and  her  representatives  were  estopped  to  assert 
title  to  the  land  under  the  doctrine  that,  where  one  by  will 
undertakes  to  dispose  of  the  property  of  another  by  giving  to 
the  owner  thereof  other  benefits  in  lieu,  the  acceptance  of  the 
provision  is  an  election  by  the  beneficiary  estopping  him  to  as- 
sert title,  since  the  will  treated  the  property  as  belonging  to  the 
husband  absolutely,  and  the  wife's  acceptance  of  its  provision 
in  the  belief  that  title  was  in  the  husband  could  not  be  an 
election.    (Post,  pp.  312-321.) 

11.  ESTOPPEL.      Predecessors   in   title.     Warranty.     When    not 
binding. 

Where  a  grantor  conveyed  property  to  C.  in  fee,  and  C.  conveyed 
it  to  the  grantor's  wife,  the  wife's  representatives  were  not 
estopped  to  assert  the  title  thus  vested  in  her  because  of  any 
estoppel  which  might  have  arisen  against  p.  by  reason  of  the 
special  warranty  in  a  subsequent  deed  to  the  property  given 
by  C.  to  the  grantor  that  "the  said  C.  hereby  warrants  the 
title  to  said  land  against  the  lawful  claims  of  all  persons 
claiming  by,  through,  or  under  him,  .  .  .  "  or  by  reason 
of  a  recital  in  such  deed  that  the  original  deed  from  grantor 
to  C.  was  a  mortgage  which  has  been  fully  paid  where  the 
special  warranty  deed  was  procured  by  the  husband  in  an 
effort  to  becloud  the  title  vested  in  the  wife  by  the  original 
transaction,  which  was  also  had  through  his  procurement. 
{Post,  p.  821.) 

Cases  cited  and  approved:     Ferguson  v.  Booth,  128  Tenn.,  259; 
Bamum  v.  Le  Master,  110  Tenn.,  640. 

12.  HUSBAND  AND  WIFE.     Joint  possession  with  wife.     Effect. 
Where  a  husband  conveyed  land  in  fee  to  C,  and  C.  conveyed  to 

the  grantor's  wife,  thereby  vesting  title  in  her,  a  claim  of  title 
by  the  husband  to  the  land  under  subsequent  deeds  from  C. 
to  him   could  not   ripen   into   title  by   adverse  possession   as 
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against  the  wife,  where  the  land  was  timber  land,  and  such 
possession  as  was  had  was  Jointly  with  the  wife,  and  not 
adverse  as  to  either.     {Post,  pp.  821,  322.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
— ^Wm.  H.  Fitz-Hugh,  Special  Chancellor. 

A.  H.  MuBEY  and  Byaks  &  Capell,  for  appellants. 

Jno.  Bbown  and  Groveb  N.  McCobmick,  for  ap- 
pellees. 

B.  M.  Babton^  Guardian  Ad  Litem  for  infant  de- 
fendants. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Col.  Frederick  Battle  and  his  wife,  Martha  A.  R. 
Battle,  each  died  testate,  the  wife  surviving  the  hus- 
band. They  were  childless.  For  the  most  part  of  their 
married  life  they  resided  on  what  was  known  as  the 
'*old  Battle  homestead."  The  house  in  which  they 
lived  was  located  on  land  the  title  to  which  was  in  Mrs. 
Battle  at  the  time  of  her  death,  and  it  had  been  for 
many  years  prior  to  that  event.  The  land  so  owned 
by  her  when  she  died  was  a  tract  containing  two  hun- 
dred and  fifty-five  acres.  Her  holding  originally  had 
been  larger,  but  it  had  been  reduced  by  sales.  Lying  to 
the  north  of,  and  adjoining  the  two  hundred  and  fifty- 
five-acre  tract  which  she  owned,  was  a  tr^ict  of  land 
containing  two  hundred  and  thirty-nine  acres.  The 
ownership  of  this  two  hundred  and  thirty-nine-acre 
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tract  is  the  storm  center  of  this  litigation.  This  land, 
on  the  one  hand,  is  claimed  by  the  complainants,  who 
are,  for  the  most  part,  kindred  of  Col.  Battle.  They 
claim  the  land  as  remaindermen  nnder  his  last  will, 
after  the  falling  in  of  what  they  insist  was  a  life  estate 
in  Mrs.  Battle,  created  by  the  will  of  Col.  Battle.  On 
the  other  hand,  this  land  is  claimed  by  the  defendants 
as  the  next  of  kin  and  heirs  at  law  of  Mrs.  Battle. 
These  defendants  are  John  A.  Claiborne,  a  surviving 
brother  of  Mrs.  Battle,  and  the  descendants  of  a  de- 
ceased sister  of  Mrs.  Battle.  No  mention  of  this  tract 
of  land  was  made  by  Mrs.  Battle  in  her  last  will,  though 
she  did  by  that  instrument  devise  the  two  hundred  and 
fifty-five-acre  tract,  >j^hich  it  is  conceded  she  owned. 

The  will  of  Col.  Battle  was  dated  February  15,  1905, 
and  its  first  item  is : 

^'I  give  and  bequeath  to  my  beloved  wife,  Martha 
Battle,  during  her  life  all  of  my  land  situated  in  the 
first  district  in  Shelby  county,  consisting  of  two  hun- 
dred and  thirty-nine  acres,  being  an  undivided  portion 
of  the  north  end  of  the  tract  I  live  on,  and  is  explained 
in  the  deed  at  her  death  this  land  to  be  sold,  or  she  can 
sell  this  land  at  any  time  during  her  life,  if  she  thinks 
best,  and  at  her  death  the  money  is  given  to  the  follow- 
ing parties." 

Then  follow  ten  separate  bequests  of  money  to  as 
many  beneficiaries,  who  are  the  complainants  in  this 
suit.    Then  the  will  continues : 

*'When  this  land  is  sold,  and  it  brings  more  than 
the  above  amounts,  it  is  to  be  prorated  to  the  above 
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persons,  according  to  the  amounts  given  them.  I  give 
and  bequeath  to  my  beloved  wife,  Martha  Battle,  all 
of  my  personal  property.  I  do  nominate  and  appoint 
my  wife,  Martha  Battle,  to  be  the  executor  of  this  my 
last  will  and  testament  without  bond.  My  executor  is 
to  pay  all  of  my  just  debts  before  any  of  these  or  any 
bequests  are  given. 

''Fred  Battle.** 

There  were  two  witnesses  to  the  execution  of  the 
will,  and  to  it  there  was  added  a  codicil  of  date  De- 
cember 11,  1906,  making  a  change  in  respect  of  one  of 
the  money  bequests.  This  will  and  codicil  was  pre- 
sented for  probate  by  Mrs.  Battle  on  March  27,  1907. 
She  qualified  as  executrix  thereunder  and  made  her 
final  settlement  as  executrix. 

The  will  of  Mrs.  Battle  was  dated  November  2, 1912, 
and  was  offered  for  probate  June  6, 1912,  and  duly  pro- 
bated by  the  executor  in  it  named,  who  was  her  nephew, 
Louis  E.  Claiborne. 

After  the  death  of  Col.  Battle,  Mrs.  Battle  sold  cer- 
tain standing  timber  on  the  land  in  suit.  The  timber 
was  cut  and  removed  from  the  land,  and  Mrs.  Battle 
never  accounted  to  the  complainants  for  the  proceeds. 
She  died  leaving  an  insufficient  personal  estate  to  pay 
her  debts.  After  her  death  this  suit  was  instituted, 
its  purpose  being  to  secure  a  decree  against  her  estate 
for  the  value  of  the  timber  which  she  had  cut  and 
sold.  Its  further  purpose  was  to  have  a  decree  sub- 
jecting the  two  hundred  and  fifty-five  acre  tract  to  sale 
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in  order  to  satisfy  such  decree  as  complainants  might 
recover. 

By  an  amended  and  supplemental  bill  complainants 
sought  a  decree  declaring  two  certain  deeds  to  be  clouds 
on  their  title  to  the  tract  in  suit.  One  of  these  deeds 
was  made  by  Col.  Battle  to  John  A.  Claiborne,  and 
the  other  was  made  by  John  A.  Claiborne  to  Mrs.  Bat- 
tle. These  deeds  will  be  considered  more  at  length 
hereafter. 

In  opposition  to  the  purposes  of  the.  complainants 
as  above  declared,  the  defendants,  by  their  pleadings, 
insist:  First,  that  at  the  death  of  her  husband,  and 
thereafter  until  her  own  death,  by  virtue  of  the  two 
deeds  already  mentioned,  Mrs.  Battle  was  owner  in  fee 
of  the  land  in  controversy,  from  which  the  timber  was 
cut,  and  that  upon  her  death  the  title  to  the  two  hun- 
dred and  thirty-nine-acre  tract  was  cast  upon  the  de- 
fendants by  descent;  second,  that  ynder  the  will  of 
Fred  Battle  absolute  power  was  vested  in  Mrs.  Battle 
to  sell,  not  only  the  timber,  but  the  lands,  and  therefore, 
if  wrong  in  their  first  position,  she  acquired  a  fee  in 
the  land  under  her  husband's  will;  third,  if  wrong  in 
the  first  and  second  contentions,  then  upon  a  proper 
construction  of  the  will,  complainants  could  only  re- 
cover such  part  of  the  proceeds  of  the  timber  sold  as 
had  not  been  consumed  by  Mrs.  Battle  at  the  time  of 
her  death;  fourth,  that  under  the  prayer  of  the  cross- 
bill filed  by  defendants  they  are  entitled  to  a  decree  de- 
claring them  to  be  the  owners  of  the  two  hundred  and- 
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thirty-nine-acre  tract  in  suit,  and  to  a  decree  dismiss- 
ing complainant's  bills. 

The  chancellor  granted  a  decree  in  favor  of  com- 
plainants against  the  estate  for  $1,578,  and  costs.  The 
cross-bills  of  defendants  were  dismissed,  and  the  de- 
cree awarded  satisfaction  and  payment  of  the  above 
amount  out  of  a  fund  then  in  court  which  had  been  pro- 
duced by  an  agreed  sale  of  the  two  hundred  and  fifty- 
five-acre  tract  owned  by  Mrs.  Battle  at  the  time  of  her 
death.  The  sale  of  said  tract  had  been  consummated 
during  the  progress  of  the  cause,  by  consent  of  all  par- 
ties thereto.  The  decree  also  awarded  relief  as  to  the 
reformation  and  cancellation  sought  by  complainants. 
From  this  decree,  defendants  appealed. 

It  is  conceded  that  Col.  Battle  was  the  owner  of 
the  land  in  suit  on  January  20,  1868,  on  which  date  he 
executed  and  delivered  to  John  A.  Claiborne,  Mrs.  Bat- 
tle's brother,  a  warranty  deed  purporting  to  convey 
the  full  fee  in  the  land  for  a  recited  cash  considera- 
tion of  $1,200.  This  deed  was  acknowledged  and  filed 
for  registration  April  7,  1868.  From  this  date  for 
about  nine  years,  so  far  as  the  record  shows,  the  title 
to  this  tract  of  land  stood  vested  in  John  A.  Claiborne. 

On  December  22,  1870,  Claiborne  executed  a  deed 
purporting  to  convey  said  tract  of  land  to  his  sister, 
Martha  A.  R.  Battle,  for  a  recited  cash  consideration 
of  $1,400.  This  deed  purported  to  vest  in  her  the  full 
fee  as  a-  separate  estate  in  the  laijd  in  suit.  The  ac- 
knowledgment of  this  deed  is  of  date  Augu'st  28,  1872. 
The  deed  was  not  filed  for  registration  until  April  5, 
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1877.  For  about  thirteen  years  and  six  months  after 
the  date  of  the  registration  of  this  deed  the  record  title 
to  this  tract  was  allowed  to  stand  apparently  vested  as 

a  separate  estate  in  Martha  A.  E.  Battle,  under  the 

I' 

d6ed  f  ronoL  Claiborne  to  her.  This  period  of  time,  added 
to  the  nine  year?  during  which  the  record  title  had  been 
allowed  to  rest  in  Claiborne,  makes  a  total  period  of 
about  twenty-two  years  during  which  the  record 
showed  Jao  claim  or  color  of  title  in  Col.  Battle  to  the 
land  in  suit.  The  thirteen-year  period  above  mentioned 
came  to  and  end  on  January  10,  1891,  when  there  was 
filed  for  registration  a  quitclaim  deed  from  Claiborne 
to  Fred  Battle  purporting  to  convey  all  of  Claiborne's 
right,  title,  and  interest  in  the  land  in  suit.  This  in- 
strument is  dated  January  27,  1876.  There  was  no 
acknowledgment  until  January  6,  1891.  It  recites,  in 
its  first  part,  that  it  is  made  in  consideration  of  five 
dollars  cash  in  hand  paid,  but  later,  in  its  body,  con- 
tains this  recital: 

**I  quitclaim  all  of  said  land  for  and  in  considera- 
tion of  the  $1,700  paid  me  in  hand." 

This  deed  makes  no  reference  to  the  original  deed 
from  Battle  to  Claiborne,  nor  to  the  deed  from  Clai- 
borne to  Mrs.  Battle.    It  contains  this  warranty  clause : 

'*I  do  hereby  warrant  the  title  herein  conveyed  unto 
the  said  Fred  Battle,  against  the  lawful  claims  of  all 
persons  whomsoever  claiming  the  same  by,  through,  or 
under  me." 

On  the  same  day  the  above  quitclaim  deed  was  filed 
for  registration,  to  wit,  January  10, 1891,  another  deed 
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was  filed  for  registration,  in  which  the  grantors  were 
Claiborne  and  his  wife.    It  was  dated  January  5,  1891, 

# 

and  acknowledged  January  6,  1891.  It -purports  to 
convey  to  Fred  Battle  all  of  the  right,  title,  and  in- 
terest of  the  grantors  of  every  kind  in  and  to  the  tract 
in  suit,  and  it  contains  a  warranty  by  Claiborne  only, 
in  these  words : 

**Aiid  the  said  John  A.  Claiborne  hereby  warrants 
the  title  to  said  land  against  ihe  lawful  claims  of  all 
persons  claiming  by,  through,  or  under  him,  but  no  fur- 
ther." 

It  also  contains  a  recital,  the  substance  of  which  is 
that  the  deed  from  Fred  Battle  to  Claiborne,  dated 
January  20,  1868,  was  only  a  mortgage,  and  intended 
to  secure  an  indebtedness  ^^then  due"  by  Fred  Battle 
to  Claiborne,  and  that  the  same  had  been  paid  prior 
to  the  execution  of  the  quitclaim  deed  of  date  January 
27,  1876.  It  also  recites  that  the  failire  to  file  for  reg- 
istration the  quitclaim  deed  last  named  at  an  earlier 
date  was  due  to  the  loss  of  that  instrument. 

Beyond  dispute.  Col.  Fred  Battle  was  the  moving 
spirit  in  the  execution  of  each  of  the  two  deeds  and 
each  of  the  quitclaim  deeds  above  mentioned.  Clai- 
borne's part  in  each  and  all  of  the  above  conveyances 
was  merely  passive.  The  relations  betwene  these  two 
men  were  very  close  and  friendly.  Battle  was  the  older 
man.  Claiborne  had  been  partly  reared  in  the  Battle 
home,  and  had  much  affection  for  Battle  and  his  wife, 
who  was  Claiborne's  sister.  Speaking  of  them,  Clai- 
borne testifies : 
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''They  were  just  as  good  to  me  as  my  own  mother 
and  father,  and  whatever  Mr.  Battle  asked  me  to  do, 
sign  papers  and  such,  I  went  on  and  signed  them  with- 
out any  question  at  all.  I  had  that  much  confidence  in 
him  that  I  never  questioned  him  at  all.'* 

Claiborne  testifies  that  he  became  twenty-one  years 
of  age  on  December  17, 1865.  Col.  Battle  was  his  guar- 
dian, and,  as  such,  was  indebted  to  him  when  Claiborne 
became  of  age.  In  December,  1866,  Claiborne  married, 
and  in  the  first  part  of  the  year  1867  Battle  discharged 
his  guardianship  debt  by  conveying  to  Claiborne  a 
tract  of  land  (not  that  in  suit)  containing  about  one 
hundred  and  eighty-five  acres.  This  was  a  full  settle- 
ment between  them  as  guardian  and  ward,  and  there 
was  no  debt  due  by  Battle  to  Claiborne  on  January  20, 
1868,  when  Battle  conveyed  to  him  the  land  in  suit. 
Claiborne  paid  Battle  nothing  for  the  land  at  the  time 
of  that  deed.  He  merely  accepted  the  deed  at  the  re- 
quest of  Battle,  and  he  testified,  in  substance,  that  he 
understood  Battle's  purpose  in  conveying  the  land  to 
him  was  to  place  it  beyond  the  reach  of  Battle's  cred- 
itors. The  deed  from  himself  to  Mrs.  Battle,  Clai- 
borne executed  at  the  request  of  Col.  Fred  Battle. 
Mrs.  Battle  paid  Claiborne  nothing  as  the  considera- 
tion for  that  deed.  When  that  deed  was  executed,  it 
passed  from  the  hands  of  Claiborne  into  the  hands  of 
Col.  Battle,  and  it  was  he  who  caused  it  to  be  regis- 
tered. Each  of  the  quitclaim  deeds  above  mentioned 
was  executed  by  Claiborne  at  Col.  Fred  Battle's  re- 
quest.   The  execution  of  these  quitclaim  deeds  is  strong 
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corroboration  of  the  truth  of  Claiborne's  statement 
that  he  signed  whatever  papers  Col.  Battle  asked  him 
to  sign. 

The  manifest  purpose  of  each  of  the  quitclaim  deeds 
was  to  becloud  the  title  of  Claiborne's  sister  to  the 
land  in  suit.  Undoubtedly  for  her  he  had  great  affec- 
tion, and  it  is  quite  improbable  that  he  would  have 
executed  these  quitclaim  deeds  had  he  not  been  domi- 
nated, as  he  testifies  he  was,  by  his  confidence  in  Col- 
Battle.  Claiborne  testifies  that  he  never  discussed 
these  conveyances  with  his  sister.  He  is,  to  be  sure, 
interested  in  the  result  of  the  present  controversy,  but 
notwithstanding  his  evidence  appears  to  us  as  being 
truthful.  No  witness  disputes  what  he  says  about 
these  transactions.  It  is  not  probable  that  Col.  Battle 
would  have  communicated  his  purpose  in  the  execution 
of  the  original  warranty  deed  to  any  other  person 
except  Claiborne.  There  is  no  assault  made  on  the 
reputation  of  Claiborne  for  truth  in  this  record.  The 
deed  from  Battle  to  Claiborne,  and  from  Claiborne  to 
Mrs.  Battle,  and  the  undisputed  evidence  that  each  of 
them  was  executed  at  the  instance  of  Col.  Battle,  and 
that  under  these  deeds,  for  a  period  of  twenty-two 
years.  Col.  Battle  caused  the  public  record  to  show 
that  the  legal  title  to  the  land  was .  not  in  him,  are 
weighty  corroboration  of  the  evidence  of  Claiborne  to 
the  effect  that  the  original  warranty  deed  wa's  not  in- 
tended to  operate  as  a  mortgage,  and  clearly  refute 
the  "recitals  of  the  quitclaim  deeds  to  that  effect.:  If 
the  recitals  of  the  last  quitclaim  deed,  to  the  effect  that. 
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the  deed  by  Battle  to  Claiborne  was  only  a  mortgage 
to  secure  a  debt  then  due  by  Battle  to  Claiborne,  and 
that  this  debt  was  paid  before  the  first  quitclaim  deed 
was  executed,  be  true,  why  was  the  first  quitclaim  deed 
withheld  from  registration!  The  answer  sought  to  be 
made  to  this  question  by  the  second  quitclaim  deed  is 
that  the  first  was  not  properly  acknowledged  for  reg- 
istration ;  also  that  it  was  lost.  But  this  answer  is  not 
satisfactory.  Granting  that  it  was  not  properly  ac- 
knowledged, and  granting  that  it  was  lost,  the  ques- 
tion arises :  What  was  in  the  way  of  securing  another 
quitclaim  deed  and  placing  that  of  record  f  No  answer 
is  made  to  this  question. 

The  first  quitclaim  deed  was  executed  in  1876,  but 
not  acknowledged  and  placed  of  record  until  1891.  If 
Col.  Battle  had  desired  the  record  title  to  the  tract 
in  suit  to  appear  to  be  in  him,  undoubtedly  he  would 
have  caused  the  first  quitclaim  deed* to  be  acknowl- 
edged and  filed  for  registration  in  1876,  thus  giving  it 
priority  of  registration  over  the  deed  from  Claiborne 
to  Mrs.  Battle,  which,  though  executed  in  1870,  was  not 
filed  for  registration  until  April  5,  1877.  Again,  if 
Col.  Battle  had  desired  the  record  title  to  the  tract 
in  suit  to  appear  in  him,  why  was  the  deed  to  Mrs. 
Battle  ever  filed  for  registration!  It  is  clear  that  she 
did  not  cause  it  to  be  registered ;  Claiborne  was  not  in- 
strumental in  its  registration;  it  is  beyond  dispute 
that  its  registration  was  caused  by  Col.  Fred  Battle, 
and  the  only  conclusion  possible  is  that  it  was  his  pur- 
pose that  the  record  title  to  the  tract  in  suit  should 
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exist  in  his  wife,  not  in  him.  The  evidence  wholly  pre- 
ponderates against  complainants'  theory  that  the  deed 
from  Battle  to  Claiborne  was  intended  to  be  a  mort- 
gage. 

The  jurisdiction  of  courts  of  equity  to  reform  writ- 
ten instruments  in  certain  classes  of  cases  is  well  es- 
tablished. 3  Pom.  Eq.  Jur.,  sec.  1376.  But  this  juris- 
diction c^n  be  successfully  invoked  only  under  appro- 
priate pleadings  and  proper  proofs.  In  one  of  our  cases 
it  is  said  that  the  proof  must  be  ''clear,  certain,  and 
satisfactory. ' '  Johnson  v.  Johnson,  67  Tenn.  (8  Baxt.), 
261.  In  another  case  it  is  said,  quoting  from  Judge 
Story: 

**If  the  proofs  are  doubtful  and  unsatisfactory,  and 
the  mistake  is  not  made  entirely  plain,  equity  will  with- 
hold relief,  upon  the  ground  that  the  written  paper 
ought  to  be  treated  as  a  full  and  correct  expression 
of  the  intent,  until  the  contrary  is  established  beyond 
reasonable  controversy.'*  T alley  v.  Courtney^  48  Tenn. 
(1  Heisk.),  715. 

In  another  case  it  is  said: 

**The  evidence  must  be  clear  and  strong,  proving  it 
to  the  entire  satisfaction  of  the  court. ' '  Perry  v.  Pear- 
son &  Anderson,  20  Tenn.  (1  Humph.),  431-439. 

Even  if  the  rule  was  that  the  preponderance  of  the 
evidence  would  suffice,  the  decree  of  the  chancellor 
granting  the  relief  of  cancellation  and  reformation 
prayed  for  by  complainants  could  not  stand;  for,  as 
we  have  seen,  the  preponderance  of  the  evidence  is 
against  the  theory  and  averments  of  the  complainants' 
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pleadings.  This  conclusion  brings  us  to  a  considera- 
tion of  the  legal  effect  of  the  deed  from  Fred  Battle 
to  Claiborne,  and  the  deed  from  Claiborne  to  Mrs. 
Battle. 

Taking  up  the  first  of  these  deeds,  it  is  to  be  observed 
that  it  is  suflScient  in  form  to  pass  title  to  Claiborne. 
Next  it  purports  to  have  been  made  for  a  valuable  con- 
sideration, and  in  the  absence  of  fraud  in  the  trans- 
action by  Claiborne,  or  the  rights  of  innocent  pur- 
chasers, or  the  rights  of  creditors  of  Battle,  he  was,  and 
the  devisees  under  his  will  or  his  heirs  at  law  are, 
estopped  by  his  deed  to  aver  and  show  to  the  contrary 
of  its  recital,  that  a  valuable  consideration  was  paid 
by  Claiborne  for  the  land.  It  results  that  this  deed,  as 
between  Battle  and  those  claiming  under  him,  the  com- 
plainants in  the  present  case,  passed  title  into  Clai- 
borne. In  support  of  the  conclusion  just  stated,  see 
the  following  authorities: 

'*A  fact  admitted  by  recital,  or  directly  in  a  cove- 
nant or  deed,  concludes  all  the  parties  to  it,  and  cannot 
be  averred  against.  ^^  Henderson  v.  Overton,  10  Tenn. 
(2  Yerg.),  394-397  (24  Am.  Dec,  492),  **The  parties 
by  these  deeds  have  agreed  that  the  distance  from  the 
ash  to  the  river  is  two  hundred  poles;  and  shall  they 
not  be  concluded  by  it?  Whatever  is  agreed  by  the 
parties  in  pleading  or  conveyances  cannot  be  contra- 
dicted by  either  of  them."  Wilson  v.  Bass,  6  Tenn.  (5 
Hayw.),  110,  111.^  **It  is  a  familiar  doctrine  of  the 
law,  founded  in  sound  policy  and  sound  morals,  that 

• 

where  one  party,  by  his  deliberate  act  or  solemn  deed. 
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has  asserted  a  fact  upon  which  another  in  privity  with 
hiin  has  been  induced  to  act  upon  the  assumption  of 
good  faith  in  said  act  or  deed,  the  former  shall  not  be 
heard  to  gainsay  or  deny  said  act  or  deed.'^  Ruffin 
V.  Johnson,  52  Tenn.  (5  Heisk.),  604-608.  *'The  name 
'estoppeP  was  given,*'  says  Lord  Coke,  ** because  a 
man's  own  act  stoppeth  up  his  mouth  to  allege  or 
plead  the  truth.''  Martin  v.  Maine  Central  R.  Co.,  83 
Me.,  100,  21  Atl.,  740.  *'An  estoppel  is  where  a  man  is 
concluded  and  forbidden  by  law  to  speak  against  his 
own  act  or  deed;  yea,  even  though  it  is  to  say  the 
truth."  Demarest  v.  Hopper,  22  N.  J.  Law  (2  Zab.), 
599.  *' Estoppel  by  warranty  is  based  on  the  funda- 
mental principles  of  giving  effect  to  the  manifest  in- 
tention of  the  grantor,  appearing  on  the  deed,  as  to  the 
lands  or  estate  to  be  conveyed,  and  of  preventing  the 
grantor's  derogating  from  or  destroying  his  own  grant 
by  any  subsequent  act."  Condit  v.  Big  alow,  64  N.  J. 
Eq.,  504,  54  Atl.,  160. 

But  suppose  complainants  were  untrammeled  by  the 
^doctrine  of  estoppel  and  free  to  show  and  rely  on  the 
fact  that  no  consideration  passed  from  Claiborne  to 
Battle;  would  the  fact,  if  shown,  avoid  the  deed,  or 
defeat  the  passage  of  the  title  into  Claiborne?  Their 
pleadings  hardly  suflSce  for  such  a  result,  but,  waiv- 
ing this,  and  assuming  sufficient  pleadings  by  them, 
how  would  they  stand?  We  think  they  would  be  in 
no  better  case.  An  excerpt  from- the  opinion  in  one 
of  our  cases  is  in  point  here : 
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''If  the  assignment  made  by  Finney  in  1872  had  the 
effect  of  a  deed,  as  demurrants  insist  it  did,  it  passed 
the  title  to  the  land  from  him  to  Phillips,  whether  the 
assignment  was  made  'for  value  received,'  as  recited 
therein,  or  'without  consideration,'  as  alleged  in  the 
bill;  and  this  is  not  rendered  any  the  less  so  by  the 
further  allegations  that  Phillips  never  asserted  any 
rights  under  the  assignment,  and  that  the  possession 
of  the  land  remained  unchanged  as  between  grantor 
and  grantee.  The  title  passes  as  contemplated  by  the 
terms  of  the  deed,  whether  the  conveyance  be  with  or 
without  consideration,  and  whether  it  be  made  in  good 
faith  or  for  a  fraudulent  purpose ;  and  the  title  is  not 
revested  in  the  grantor  by  the  mere  nonclaim  of  the 
grantee  and  the  nonexchange  of  the  possession. ' '  King 
X.  Coleman,  98  Tenn.  (14  Pick.),  564,  565,  40  S.  W., 
1082,  1083. 

See  Woods  v.  Bonner,  89  Tenn.  (5  Pick,),  411,  18  S. 
W.,  67. 

The  next  question  is  whether  that  part  of  the  chan- 
cellor's decree  can  stand  whereby  the  deed  from  Clai- 
borne to  Mrs.  Battle  was  canceled,  as  a  cloud  on  com- 
plainants'  title.  One  view  of  this  matter,  which  might 
be  entertained  under  the  facts  already  stated,  is  that 
the  case  falls  within  the  principles  announced  in  Bar- 
mm  V.  Le  Master,  110  Tenn.  (2  Gates),  640,  75  S.  W., 
1045,  69  L.  B.  A.,  353,  and  Ferguson  v.  Booth,  128 
Tenn.  (1  Thomp.),  259, 160  S.  W.,  67,  Ann.  Gas.,  1915G, 
1079.  In  Barmim  v.  Le  Master  a  deed  was  made  by  the 
husband  to  the  wife  reciting  a  consideration  of  love 
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and  affection,  without  any  words  in  the  deed  indicat- 
ing a  purpose  to  create  a  separate  estate;  yet  it  was 
held  that  a  separate  estate  in  the  land  conveyed  by 
that  deed  was  created  in  the  wife.  In  Ferguson  v. 
Booth,  supra,  it  was  held  that  the  rationale  of  Bar- 
num  V.  Le  Master  was  that : 

**The  mere  fact  of  the  conveyance  from  husband  to 
wife  conclusively  ascertains  the  husband's  intention  to 
be  that  the  wife  is  to  hold  the  property  as  her  separate 
estate,'*  and  that  the  reason  applied  *^with  equal  force 
where  the  husband  purchases  real  estate  and  pays  the 
consideration  price  and  directs  that  the  conveyance  to 
be  made  to  his  wife  without  .  .  .  reservation  of  his 
.  .  .  rights  as  husband,"  and  it  was  said  ^'such  an 
act  excludes  the  thought  that  he  intended  the  purchase 
for  his  own  benefit. ' ' 

In  Ferguson  v.  Booth,  supra,  the  deed  to  the  wife 
was  not  made  by  the  husband,  but  he  paid  the  consid- 
eration price  and  caused  the  deed  to  be  made  to  her, 
without  words  in  it  indicating  that  it  was  intended  to 
create  a  separate,  or  other  special,  estate  in  her,  and 
without  reservation  of  his  rights  as  husband,  and  that 
deed  was  held  to  have  created  a  separate  estate  in  the 
wife. 

Now,  in  the  case  at  bar  the  husband.  Col.  Battle,  be- 
ing seised  of  a  fee-simple  estate  in  the  land,  conveyed 
it  to  his  wife's  brother,  Claiborne,  by  deed,  with  cove- 
nants  of  general  warranty  and  reciting  a  valuable  con- 
sideration, which,  as  we  have  seen,  was  not,  in  fact 
paid.     Then  Col.  Battle  caused  Claiborne  to  convey 
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to  the  wife  by  a  deed  competent  in  its  recitals  to  a 
conveyance  of  the  fee  and  the  creation  of  a  separate 
estate  in  the  wife.  Although  these  two  deeds  were  sep- 
arated in  date  of  execution  by  the  period  of  time  al- 
ready set  out,  it  seems  reasonable  to  regard  them  as 
one  act  by  the  husband,  indicating  clearly  his  purpose 
to  have  been  to  create  a  fee-simple  separate  estate  in 
the  wife,  and  we  might,  if  necessary,  regard  these 
deeds  as  a  surrender  by  him  to  her  of  all  the  right,  title, 
and  interest  in  the  land  which  he  had  formerly  enjoyed. 
This  view  of  the  matter  would  be  fatal  to  the  chancel- 
lor's decree  on  this  branch  of  the  case.  But  we  think 
there  is  another  more  clearly  so. 

If  it  be  true,  as  we  have  held,  that  the  deed  from  the 
husband  to  the  brother  of  the  wife  extinguished  all 
title  in  the  husband,  and  vested  it  in  the  grantee 
brother,  then  the  deed  of  the  brother  to  the  wife  recit- 
ing a  valuable  consideration  and  containing  apt  words 
for  the  creation  of  a  separate  estate  vested  that  estate 
in  her  unincumbered  by  any  rights  of  the  husband. 
This  is  perhaps  the  better  view,  and  it  clearly  consists 
with  the  decision  in  King  v.  Coleman,  supra.  But  it  is 
said  for  complainants,  in  support  of  the  decree  can- 
celing the  deeds  to  Mrs.  Battle,  that  she  never  accepted 
the  deed,  and  therefore  it  was  inoperative  to  pass  title 
to  her.  This  point  seems  to  be  an  afterthought.  It  is 
not  made  in  the  pleadings  of  complainants.  But,  pass- 
ing this,  we  are  satisfied  from  this  evidence,  which  is, 
however,  largely  circumstantial,  that  Claiborne,  the 
maker  of  this  deed,  delivered  it  to  Col.  Battle,  and  he 
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delivered,  or  caused  the  deed  to  be  delivered,  to  the 
register,  and  directed  that  it  be  recorded,  and  after- 
wards knew  of  its  recordation  and  assented  thereto. 
We  also  think  Mrs.  Battle,  the  grantee,  assented  to 
and  claimed  under  the  deed  with  knowledge  that  it 
had  been  so  made  and  recorded.  Under  our  cases  this 
is  sufficient  evidence  to  warrant  the  conclusion  that 
there  was  both  delivery  and  acceptance  of  this  deed,  es- 
pecially in  view  of  the  fact  that  there  is  no  direct  or 
circumstantial  evidence  tending  to  show  the  lack  of  de- 
livery or  acceptance.  McEwen  v.  Bamherer,  71  Tenn. 
(3  Lea),  576;  McEwen  v.  Troost,  33  Tenn.  (1  Sneed), 
186;  Nichol  V.  Davidson  County,  3  Tenn.  Ch.,  547; 
Nailer  v.  Young,  75  Tenn.  (7  Lea),  735-737;  Mason  <& 
Holman  v.  Holman,  78  Tenn.  (10  Lea),  315;  Davis  v. 
Cross,  82  Tenn.  (14  Lea),  641,  92  Am.  Rep.,  177 ;  DaA)is' 
Adm'r  v.  Garrett,  91  Tenn.  (7  Pick.),  148-150, 18  S.  W., 
113;  Land  Co.  v.  Hilton,  121  Tenn.  (13  Gates),  308- 
320,  120  S.  W.,  162;  Scott  v.  Bank,  123  Tenn.  (15 
Gates),  275, 130  S.  W.,  757;  Swiney  Y.'Swiney,  82  Tenn. 
(14  Lea),  316. 

Another  insistence  for  complainants  is  that,  if  the 
legal  title  to  the  land  in  suit  was  in  Mrs.  Battle,  by 
virtue  of  the  two  deeds,  she  estopped  herself  and  her 
heirs  at  law  from  setting  it  up  against  the  devisees 
under  his  will.  This  insistence  is  predicated:  First, 
on  the  ground  that  she  did  not  claim  the  land,  but,  on 
the  contrary,  spoke  of  it  as  his,  that  she  urged  him  to 
will  it  to  her,  and  leave  to  her  the  final  disposition  of 
it  by  her  will,  and,  failing  in  this,  that  she  induced  him 
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to  devise  her  a  life  estate  in  the  land,  with  remainder 
over  to  his  kin,  in  substance  as  his  will  was  finally 
made;  second,  that  after  his  will  had  been  made  in 
substantial  accord  with  her  wishes,  she  accepted  the 
provisions  made  for  her  thereunder,  qualified  as  execu- 
trix, and  by  so  doing  elected  to  take  under  the  will, 
rather  than  to  dissent  from  it,  and  to  stand  upon  her 
legal  rights,  and  thereby  that  she  and  her  heirs  at  law 
are  estopped  by  her  election  from  claiming  title  imder 
the  deed  to  her. 

As  already  indicated,  we  are  satisfied  from  circum- 
stances disclosed  by  the  record  that  Mrs.  Battle  had 
knowledge  of  the  existence  of  the  two  deeds,  and  be- 
lieved that  by  them  she  held  the  legal  title  to  the  land. 
We  think  she  must  have  had  this  knowledge  prior  to 
the  registration  of  the  (Juitclaim  deeds  from  Claiborne 
to  her  husband  in  the  year  1891;  and  further,  we  are 
of  the  opinion  that  she  not  only  knew  of  her  title,  but 
had  refused  to  convey  the  land  to  her  husband  on  or 
prior  to  the  date  last  named.  At  that  date  Col.  and 
Mrs.  Battle  were  well  advanced  in  life.  It  is  clearly  to 
be  gathered  from  this  record  that  dissensions  had 
sprung  up  between  them  prior  to  the  recordation  of 
these  quitclaim  deeds  over  the  question  of  devolution 
of  the  title  to  the  land  in  suit  upon  the  death  of  the 
survivor  of  them.  The  bone  of  contention  was  whether 
his  or  her  kin  should  have  the  property  when  each  of 
them  had  passed  away.  We  think  it  clear  that  such 
dissensions  not  only  existed,  but  that  it  had  reached  a 
point  where  it  threatened  to  result  in  a  separation  of 
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these  old  people.  This  is  a  pathetic,  but  clearly  estab- 
lished, fact  of  the  record.  Just  when  these  dissensions 
began  is  not  clearly  shown,  but  that  they  existed  is  be- 
yond controversy.  The  fact  that  they  existed  adds 
strength  to  a  conviction  that  they  were  well  developed, 
and  even  robust,  prior  to  the  registration  of  the  two 
quitclaim  deeds.  In  our  opinion,  those  two  deeds  would 
never  have  been  recorded  if  this  wife  had  not  refused 
to  convey  the  land  to  her  husband.  There  was  then 
vested  in  her  a  separate  estate  in  the  land.  Under 
our  statutes  she  was  competent  to  convey  the  title  to 
her  husband.  Shan.  Code,  sec.  4246;  Barnvm  v.  Le 
Master,  110  Tenn.  (2  Gates),  640,  75  S.  W.,  1045,  69  L. 
B.  A.,  353;  Ferguson  y'.  Booth,  128  Tenn.  (2  Thomp.), 
259,  160  S.  W.,  67,  Ann.  Cas.,  1915C,  1079.  There  was 
no  necessity  of  the  recordation  of  the  two  quitclaim 
deeds  if  the  wife  was  willing  to  convey  to  the  husband. 
The  second  of  the  two  quitclaim  deeds  was  drawn  by 
an  eminent  member  of  the  Memphis  bar,  acting  as  the 
attorney  of  the  husband.  We  are  unable  to  perceive 
that  intelligent  counsel  would  have  advised  the  husband 
to  record  these  two  quitclaim  deeds  if  it  had  been  pos- 
sible to  accomplish  a  revestiture  of  the  title  to  the 
land  in  suit  by  the  simple  process  of  a  deed  from  the 
wife  to  the  husband.  It  was  not  necessary  to  record 
the  quitclaim  deeds  in  order  to  get  any  title  out  of  Clai- 
borne. As  a  source  of  title  Claiborne  was  dry  when 
he  executed  and  delivered  the  warranty  deed  to  his 
sister,  Mrs.  Battle.  No  title  remained  in  Claiborne 
after  that  event  and  this  fact  must  have  been  perfectly 


310  TENNESSEE  REPORTS.      [133  Tenn. 

Battle  et  al.  v.  Claiborne. 

clear  to  Col.  Battlers  legal  adviser.  It  must  have  been 
equally  clear  to  this  legal  adviser  that  Mrs.  Battle  was 
competent  to  convey  her  separate  estate  in  the  land 
to  her  husband. 

But,  while  these  matters  were  all  clear  to  the  coun- 
sel advising  Col.  Battle  in  this  transaction,  it  does  not 
follow  by  any  means  that  they  were  clear  to  Mrs.  Bat- 
tle. She  was  unlearned  in  the  law;  and,  while  it  is 
manifest  that  the  execution  of  the  quitclaim  deeds  did 
not  destroy,  but  only  beclouded,  her  title  to  the  land, 
beyond  all  question  she  was  made  to  believe  that  the 
effect  of  these  quitclaim  deeds  was  to  take  the  title 
out  of  her.  This  fact  is  established  by  positive  evi- 
dence coming  from  a  witness  produced  by  complain- 
ants, and  we  think  all  Mrs.  Battle  ever  said  or  did  in 
derogation  of  her  own  title  was  caused  by  the  erro- 
neous impression  so  made  upon  her  mind.  This  im- 
pression was  never  corrected  during  her  life.  She  la- 
bored under  it  to  the  end  of  her  days.  When  she  failed 
to  dissent  from  the  will,  when  she  qualified  as  execu- 
trix thereof  and  acted  as  such,  and  accepted  the  pro- 
vision made  for  her  therein,  she  was  wholly  ignorant 
of  the  fact  that  the  fee-simple  title  to  the  land  in  suit 
had  been  vested  in  her  more  than  thirty  years  prior  to 
the  probation  of  her  husband's  will. 

After  Col.  Battle's  death,  and  in  respect  of  the  mat- 
ter of  the  probating  of  his  will,  Mrs.  Battle  secured 
counsel,  Mr.  Murray  of  Memphis,  but  she  was  not  ad- 
vised by  him  of  the  true  state  of  her  title.  He  is  now 
of  counsel  for  the  complainants  in  this  suit,  and  testi- 
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fied  as  a  witness  on  their  behalf.  It  is  not  shown  that 
Mrs.  Battle  ever  knew  that  she  had  a  right  to  dissent 
from  the  will  of  her  husband.  Even  if  she  had  such 
knowledge,  but  did  not  know  or  suspect  herself  to  be 
the  owner  of  the  land  in  suit,  there  would  have  been 
in  her  mind  no  good  reason  for  dissenting  from  the 
will.  On  the  other  hand,  had  she  know  that  she  pos- 
sessed the  true  title  to  the  tract  of  land  in  suit,  good 
reason  would  have  existed  for  a  dissent,  because  its 
value  largely  exceeded  the  bequest  in  her  favor  of  his 
personal  property.  The  belief  she  had  in  the  validity 
of  his  title  to  the  land  was  the  result  of  his  action  in 
asserting  title  under  the  quitclaim  deeds,  his  eipploy- 
ment  of  learned  counsel,  and,  we  have  no  doubt,  the 
employment  of  means  to  convince  her  which  are  not 
fully  disclosed  by  the  evidence  in  this  cause.  Just  what 
was  done  to  produce  in  her  mind  the  conviction  that 
the  quitclaim  deeds  had  divested  her  ol^tle  and  vested 
title  in  him  does  not  appear,  but  the  result  of  what 
must  have  been  done  very  clearly  appears.  It  is  dear 
that  she  believed  he  possessed  the  true  title  to  the  land 
in  suit  when  she  failed  to  dissent  from  the  will  and 
accepted  benefits  under  it.  Whatever  was  done  mani- 
festly was  intended  to  operate  to  her  disadvantage,  to 
induce  her  to  surrender  her  clear  title  to  the  prop- 
erty, and  to  act  in  derogation  thereof,  and  all  this 
was  done  after  failure  to  secure  from  her  a  voluntary 
relinquishment  and  conveyance  of  the  true  title  which 
she  held  to  the  land. 
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Under  these  facts  it  is  clear  that  no  estoppel  in  pais 
(leaving  out  of  view  for  the  prpesent  the  question  of 
election)  arises  against  her  representatives  in  favor 
of  these  complainants.    In  one  of  our  cases  it  is  said : 

''To  justify  .  .  .  this  principle  of  estoppel,  it  is 
material  that  the  party  should  be  fully  apprised  of 
his  rights,  and  should,  by  his  conduct  or  gross  negli- 
gence, encourage  or  influence  the  purchase;  'for,  if  he 
is  wholly  ignorant  of  his  rights,  ...  or  if  the  pur- 
chaser knew  them,  or  if  his  acts,  or  silence,  or  negli- 
gence do  not  mislead,  or  in  any  manner  affect  the  trans- 
action, there  can  be  no  just  inference  of  actual  or  con- 
structive fraud  on  his  part.'  "  Morris  v.  Moore  c0 
Hancock,  30  Tenn.  (11  Humph.),  433. 

See,  also,  Parkey  v.  Ramsey,  111  Tenn.  (3  Gates), 
302-307,  76  S.  W.,  812,  and  cases  there  cited.  . 

The  next  question  is :  Must  the  heirs  at  law  of  Mrs. 
Battle  be  held^ncluded  by  her  failure  to  dissent  from 
her  husband's  will,  by  her  qualification  as  executrix 
and  acceptance  of  benefits  thereunder?  The  solution 
of  this  question  necessitates  a  consideration  of  our 
statutes  upon  the  subject,  some  of  our  decisions,  and 
the  doctrine  of  election  as  the  same  has  been  held  to 
apply  to  our  legislation.  Section  4146,  Shan.  Code, 
provides : 

''A  widow  may  dissent  from  her  husband's  will: 
(1)  Where  a  satisfactory  provision  in  real  or  personal 
estate  is  not  made  for  lier ;  in  which  case  she  shall  sig- 
nify her  dissent  in  open  court  within  one  year  after  the 
probate  of  the  will.     (1784,  ch.  22,  sec.  8;  1851-52,  ch. 
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79,  sec.  1.)  (2)  Where  a  provisioi^  irt  personal  estate 
is  made  for  her,  but  the  whole  of  the  husband  ^s  prop- 
erty, including  the  bequest,  is  taken  for  the  payment 
of  his  debts ;  in  which  case,  without  any  formal  dissent, 
she  may  sue  for  her  dower  (1845-46,  ch.  214),  and  in 
both  cases  she  shall  be  endowed  as  if  her  husband  had 
died  intestate." 

The  following  of  our  cases  involve  applications  of 
the  widow  for  dower  in  the  lands  of  which  her  husband 
die<J  seised  where  she  had  failed  to  dissent  from  his 
will  within  the  time  allowed  by  the  statute,  in  each  of 
which  the  claim  of  the  widow  to  be  endowed  was  re- 
jected on  the  ground  that  her  failure  to  dissent  within 
the  time  allowed  by  law  operated  as  an  election  on  her 
part  to  claim  under  the  will  alone :  Reid,  v^  Campbell, 
19  Tenn.  (Meigs),  378^385;  McDaniel  v.  Douglas,  25 
Tenn.,  (6  Humph.),  221;  McClung  v.  Sneed,  40  Tenn. 
(3  Head),  218-224;  Williams  v.  Gray,  41  Tenn.  (1 
Cold.),  105;  Waddle,  Admr,  v.  Terry,  44  Tenn.  (4 
Cold.),  51,  55;  Waterbury  v.  Netherland,  53  Tenn.  (6 
Heisk.),  512.  In  some  of  these  cases,  in  addition  to 
claiming  an  allotment  of  dower  in  the  lands  of  her 
husband,  the  widow  also  sought  a  distributive  share  of 
his  personal  estate.  This  relief  was  also  denied  on 
the  ground  above  stated. 

The  policy  of  the  legislation,  construed  by  the  fore- 
going decisions,  as  it  appears  to  us,  is  twofold :  First, 
in  a  case  where  a  satisfactory  provision  in  real  or  per- 
sonal estate  is  not  made  for  the  widow  by  the  will  of 
her  husband  out  of  his  estate  to  enable  her  to  dissent 
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from  his  will  and  take  such  part  of  his  estate  as  she 
would  be  entitled  to  had  he  died  intestate.  The  second 
policy  underlying  the  statute,  as  we  see  it,  is  to  fix  a 
definite  period  of  time  after  the  probate  of  the  hus- 
band's will  within  which  the  widow  shall  be  compelled 
to  elect  either  to  accept  and  be  held  to  be  satisfied  by 
the  provision  made  for  her  in  the  will,  or  to  dissent 
from  the  will.  This  second  policy  of  the  statute  was 
designed  to  accomplish  a  speedy  closing  up  or  admin- 
istration of  the  aflfairs  of  the  estate  of  the  testator,  and 
a  definite  adjustment  of  the  rights  of  those  interested 
in  the  estate;  that  is,  the  rights  of  the  widow,  on  the 
one  hand  and  the  legatees,  on  the  other,  or  in  cases  of 
partial  intestacy  of  the  widow,  on  the  one  hand,  and  the 
legatees  and  distributees,  on  the  other.  To  effectuate 
the  above  purposes  of  the  statute,  the  duty  of  election 
which  it  imposes  on  the  widow  has  been  enforced  with- 
out variation  except  in  the  case  of  Demoss  v.  D6moss, 
47  Tenn.  (7  Cold.),  256,  but  that  case  was  overruled  by 
Walker  v.  Babbitt,  114  Tenn.  (6  Gates),  700-710,  88  S. 
W.,  327.  In  the  case  at  bar  the  heirs  at  law  of  the 
widow  are  not  seeking  to  enforce  her  rights  as  a  dis- 
tributee in  the  estate  of  her  husband,  nor  does  the  case 
involve  an  application  by  the  widow  to  have  dower  set 
apart  out  of  her  husband's  land.  On  the  contrary,  in 
this  case  the  heirs  at  law  of  the  widow  are  seeking  to 
be  let  into  her  estate  in  a  tract  of  land  which  we  have 
heretofore  held  was  her  property  at  the  time  her  hus- 
band's will  was  made.  If  it  was  her  property  at  that 
date,  her  heirs  at  law  are  entiteld  to  be  let  into  the  en- 
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joyment  of  it,  unless  her  conduct  during  life  precludes 
them  as  an  estoppel.  Did  her  conduct  amount  to  an 
estoppel  under  the  doctrine  of  election!  We  have 
three  cases  which  shed  light  upon  this  question :  Par- 
key  Y.  Ramsey,  111  Tenn.  (3  Gates),  302,  76  S.  W.,  812 ; 
Walker  v.  Babbitt,  114  Tenn.  (6  Gates),  700,  88  S.  W., 
327;  Rowlett  v.  Rowlett,  ll6  Tenn.  (8  Gates),  458,  95 
S.  W.,  821.  None  of  these  cases  may  be  said  to  de- 
termine this  controversy,  but  the  principles  announced 
in  each  of  them  enter  largely  into  the  determination 
of  the  present  case. 
It  is  laid  down  in  Mr.  Pomeroy's  work  on  Equity 

Jurisprudence  (volume  1,  sec.  472)  as  a  fundamental 

» 

rule  that : 

**In  order  to  create  the  necessity  for  an  election, 
there  must  appear  on  the  face  of  the  will  itself,  or  of 
the  other  instrument  of  donation,  a  clear,  unmistaka- 
ble intention  on  the  part  of  the  testator  or  other  donor 
to  dispose  of  property  which  is  in  fact  not  his  own. 
This  intention  to  dispose  of  property  which,  in  fact, 
belongs  to  another,  and  is  not  within  the  donor  ^s  power 
of  disposition,  must  appear  from  the  language  of  the 
instrument  as  unequivocal,  which  leaves  no  doubt  as 
to  the  donor 's  design ;  the  necessity  of  an  election  can 
never  exist  from  an  uncertain  or  dubious  interpreta- 
tion of  the  clause  of  donation.  It  is  the  settled  rule 
that  no  case  for  an  election  arises  unless  the  gift  to 
one  beneficiary  is  irreconcilable  with  an  estate,  inter- 
est, or  right  which  another  donee  is  called  upon  to  relin- 
quish; if  both  gifts  can,  upon  any  interpretation  of 
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which  the  language  is  reasonably  susceptible,  stand 
together,  then  an  election  is  unnecessary." 
And  in  section  473  on  the  same  subject  he  says : 
'^If  the  language  of  the  donation  is  ambiguous,  so 
that  its  correct  interpretation  is  at  all  doubtful,  it  is 
now  a  firmly  established  rule  that  parol  evidence  of 
matters  outside  the  instrument  cannot  be  admitted  for 
the  purpose  of  showing  an  intent  of  the  donor  to  dis- 
pose of  property  which  he  knew  did  not  belong  to  him, 
and  thus  create  the  necessity  for  an  election.  The  in- 
tent of  the  donor  to  dispose  of  that  which  is  not  his, 
ought  to  appear  upon  the  instrument.  There  were 
early  decisions  which  acted  upon  another  view,  and  re- 
ceived such  evidence  as  controlling,  but  they  have  been 
completely  overruled  by  subsequent  authorities.  Of 
course,  extrinsic  evidence  is  always  admissible  in  such 
cases,  as  well  as  in  all  others  arising  from  wills  and 
deeds  in  order  to  show  the  surrounding  circumstances, 
the  nature,  situation  bf  the  property,  the  relations  of 
the  donor  to  the  beneficiaries,  and  the  like  facts,  which 
place  the  court  in  the  shoes  of  the  donor ;  but  such  evi- 
dence can  go  no  further." 

Now,  let  us  apply  the  above  principles  to  the  lan- 
guage of  Col.  Battle's  will  herein  before  set  out.  He 
says:  **I  give  and  bequeath  to  (naming  his  wife)  all 
of  my  land,"  etc.  Manifestly,  Col.  Battle,  as  well  as 
his  wife,  was  convinced,  when  he  made  his  will,  that 
the  land  in  suit  was  his  land.  He  knew  it  had  been  his 
land  prior  to  the  date  of  his  deed  to  Claiborne.  He 
knew  Claiborne  had  paid  him  nothing  for  the  land. 
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He  knew  his  wife  had  paid  Claiborne  nothing  for  the 
land,  and  evidently  he  believed  the  fact  to  be  that  the 
two  qnitdaim  deeds  from  Claiborne  to  himself  had 
revested  in  him  the  legal  title  to  the  land.  He  was  not 
learned  in  the  law,  and  doubtless  looked  upon  the  land 
in  good  morals  as  his  property,  ^nd,  though  he  must 
have  known  that  the  recital  of  the  last  quitclaim  deed 
to  the  effect  that  his  deed  to  Claiborne  was  a  mortgage 
was  untme,  yet  we  think  it  is  clear  that  he  considered 
that  recital  snflSeient  in  law  to  revest  the  title  to  the 
land  in  him;  and  so,  in  his  will,  he  called  it  **my  land/' 
It  thus  appears  on  the  face  of  his  will  that  it  was  not 
his  purpose  or  intent  to  give  his  wife  a  life  estate  in 
her  own  land,  but  to  give  her  a  life  estate  in  his  land. 
It  fails  to  appear  on  the  face  of  his  will  that  he  in- 
tended to  give  some  of  his  property  to  her,  and  her 
land  to  another  person.  On  the  contrary,  it  appears 
from  the  face  of  his  will  that  his  purpose  was  to  give 
her  a  life  estate  in  his  land,  the  same  to  be  sold  at  her 
dealh,  and  the  proceeds  divided  among  the  devisees 
named  in  his  will.  Mr.  Pomeroy,  by  way  of  illustra- 
tion, in  section  464,  vol.  1,  gives  the  early  case,  decided 
by  Lord  Chancellor  Cowper,  to  be  one  where  the  duty 
of  election  arose : 

^^A.  was  seized  of  two  acres,  one  in  fee,  t'other  in 
tail ;  and  having  two  sons  he,  by  his  will,  devised  the 
fee  simple  acre  to  his  eldest  son,  who  was  issue  in  tail ; 
and  he  devised  the  tail  acre  to  his  youngest  son,  and 
dy  'd ;  the  eldest  son  entered  upon  the  tail  acre ;  where- 
upon the  youngest  son  brought  his  bill  in  this  court 
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against  his  brother,  that  he  might  enjoy  the  tail  acre 
devised  to  him,  or  else  have  an  equivalent  out  of  the 
fee  acre,  because  his  father  plainly  designed  him  some- 
thing/^ 

The  duty  of  election  was  held  to  arise  in  that  case 
because  the  devise  of  the  fee  acre  to  the  eldest  son  was 
of  property  owned  by  the  testator  made  with  the  tacit 
condition  that  the  eldest  son  should  suffer  the  younger 
son  to  quietly  enjoy  the  tail  acre  devised  to  him,  over 
which,  however,  the  testator  knew  he  did  not  possess 
the  power  of  disposition. 

It  clearly  does  not  appear  that  Col.  Battle  knew  he 
did  not  possess  the  power  of  disposition  over  the  land 
in  controversy.  He  was  convinced  that  he  had  the 
power  of  disposition  over  it.  He  called  it  ''my  land,^' 
disposed  of  it  as  his  own  property,  and  was  manifestly 
only  undertaking  by  the  execution  of  his  will  to  pass 
over  to  the  objects  of  his  bounty  the  title  which  had 
originally  been  vested  in  him,  which  he  considered  still 
to  exist  in  him  by  operation  of  the  second  quitclaim 
deed. 

To  hold,  on  the  face  of  this  will,  and  in  the  light  of 
aU  the  facts  of  this  record,  that  Col.  Battle  intended  the 
bequest  of  the  personalty  to  his  wife  by  his  will  to  be 
upon  condition  that  she  surrender  her  title  to  the  land 
in  suit  would  be  to  convict  him  of  a  fraudulent  purpose 
in  the  execution  of  his  will,  considering  that  act  in  con- 
nection with  what  has  heretofore  been  said  of  the  means 
by  which  he  accomplished  a  conviction  in  the  mind  of 
his  wife  that  she  had  no  title  to  the  land,  in  which  event 
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the  solution  of  this  case  would  depend  upon  the  prin-. 
dples  applied  in  Smart  and  Wife  v.  Waterhouse  et  al,, 
18  Tenn.  (10  Yerg.),  95. 

It  is  unnecessary  to  adopt  so  harsh  a  view  of  his 
purposes.  The  more  charitable  view,  and  the  one  more 
consistent  with  honesty  of  purpose  and  fair  dealing  on 
the  part  of  each  of  these  old  people,  is  that  each  of 
them,  at  the  time  of  the  registration  of  the  quitclaim 
deeds,  believed  themselves  to  be  the  owners  of  the 
land;  Col.  Battle  because  he  had  never  received  any- 
thing of  value  in  consideration  of  his  deed  to  Claiborne. 
She,  on  the  other  hand,  believed  herself  to  be  the 
owner,  basing  this  claim  on  the  deed  to  her  and  on  the 
ground  that  he  had  used  certain  of  her  money  received 
from  sales  of  other  land.  But,  conceding  an  honest 
purpose  on  his  part,  through  all  these  dealings,  down 
to  and  including  the  execution  of  his  will,  we  place  the 
determination  of  the  case  upon  other  ground  than  that 
of  fraudulent  conduct  or  intention  on  his  part.  In 
Walker  v.  Babbitt,  supra,  this  court,  speaking  of  the 
doctrine  of  election,  said: 

* '  This  doctrine  properly  arises  where  a  testator  man- 
ifests a  clear  intention  to  dispose  of  property  not  his 
own,  and  by  other  parts  of  his  will,  from  his  own  estate, 
confers  benefits  upon  the  owner  of  that  property." 

The  entire  doctrine  of  election  is  based  either  upon 
a  condition  expressed  in  the  deed  or  will  of  the  donor  or 
a  condition  which  the  law  implies  on  account  of  what 
appears  upon  the  face  of  the  instrument.  Certainly 
there  is  no  express  condition  appearing  on  the  face 
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of  Col.  Battle's  will,  and,  in  view  of  his  claim  of  own- 
ership in  his  own  right  of  the  land  in  suit,  no  tadt 
condition  can  be  held  to  arise  by  implication  of  law. 
Such  a  construction  of  his  will  is  rebutted  by  the  claim 
of  ownership  in  himself  so  clearly  shown  on  the  face 
of  the  will  and  supported  by  the  undisputed  facts  and 
circumstances  of  the  record. 

Back  of  the  express  or  implied  condition  in  the  deed 
or  will  above  referred  to  Mr.  Pomeroy  bases  the  doc- 
trine of  election  on  the  maxim  that  he  who  seeks  equity 
must  do  equity.  Volume  1,  sec.  465.  If  so,  did  equity 
demand  an  election  on  the  part  of  Mrs.  Battle,  laboring, 
as  she  did,  until  her  death,  under  a  delusion  produced 
by  the  acts  of  her  husband  t  For  general  authority  on 
this  point  see  Owens  v.  Andrews,  17  N.  M.,  597,  131 
Pac,  1004,  49  L.  R.  A.  (N.  S.),  1072,  and  note.'  But  it 
is  insisted  that  the  rule  of  election  established  by  the 
statute  applies.  This  rule  is  by  no  means  of  universal 
application.  It  was  not  enforced  against  the  rights 
of  the  wife  acquired  by  an  antenuptial  contract  with 
her  husband  in  WUliams  v.  Gray,  41  Tenn.  (1  Cold.), 
105 ;  nor  against  the  rights  of  the  wife  in  land  the  title 
to  which  the  husband  held  as  her  trustee  by  construc- 
tion of  law  in  Bible  v.  Marshall,  103  Tenn.  (19  Pick.), 
324,  52  S.  W.,  1077 ;  nor  where  the  husband  and  wife 
owned  the  land  as  tenants  by  entireties,  in  ParJcey  v. 
Ramsey,  111  Tenn.  (3  Gates),  302,  76  S.  W.,  812,  and 
Walker  v.  BobbUt,  114  Tenn.  (6  Gates),  700,  701,  88 
S.  W.,  327 ;  nor  against  the  right  of  the  widow  to  the 
exempt  property  of  her  husband's  estate,  under  sec- 
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tion  4023,  Shan.  Code,  in  Rowlett  v.  Rowlett,  116  Tenn. 
(8  Gates),  458,  95  S.  W.,  821 ;  nor  do  we  think  the  rule 
of  the  statute  applies  under  the  peculiar  facts  of  the 
present  case. 

The  next  insistence  for  complainants  is  that  John  A. 
Qaibome,  who  conveyed  the  land  in  dispute  to  Mrs. 
Battle,  is  estopped  by  the  special  warranty  contained 
in  his  deed  to  Fred  Battle,  dated  January  5, 1891.  The 
language  of  this  special  warranty  has  been  copied  su- 
pra. 

There  is  no  merit  in  this  insistence.  This  special 
warranty  deed  was  procured  from  Claiborne  by  Col. 
Battle  in  an  effort  to  becloud  the  title  of  Mrs.  Battle. 
Col.  Battle  was  estopped  to  accept  and  predicate  rights 
upon  either  the  original  quitclaim  deed  or  the  special 
warranty  deed.  Ferguson  v.  Booth,  128  Tenn.  (1 
Thomp.),  259,  160  S.  W.,  67,  Ann.  Cas.,  1915C,  1079; 
Barnum  v.  Le  Master,  110  Tenn.  (2  Cates),  640,  75  S. 
W.,  1045,  69  L.  R.  A.,  353.  Neither  can  those  in  privity 
of  title  with  Col.  Battle  claim  any  rights  either  under 
the  quitclaim  deed  or  the  special  warranty  deed.  A 
court  of  equity  will  decline  to  hear  them  set  up  any 
rights  under  those  deeds. 

Nor  do  we  think  there  is  any  merit  in  complainants ' 
insistence  that  Col.  Battle  acquired  title  to  the  land  in 
suit  by  adverse  possession.  The  land  in  suit  was  tim- 
bered land,  and  such  possession  as  was  had  of  it  was 
the  joint  possession  Qf  the  huband  and  wife,  and  not 
advere  as  against  either  of  them. 

133  Tenn.  21 
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It  results  that  the  decree  of  the  chancellor  must  be 
reversed,  and  complainants'  bill  dismissed,  and  a  de- 
cree will  go  in  this  court  in  favor  of  defendants  under 
the  cross-bill.  The  case  will  be  remancled  to  the  chan- 
c€^ry  court  for  such  further  proceedings  as  may  be  nec- 
essary and  on  the  remand  a  copy  of  this  opinion  will 
accompany  the  procedendo. 
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KNOXVILLE,  SEPTEMBER  TERM,  1915. 


Marion  P.  Burnett  v.  R.  R.  Layman.* 
{KnoxvUle.    September  Term,  1915.) 

1.  CERTIORARI.  Review.  "Final  Judgment." 
Acts  1907,  ch.  S2,  provides  that  certiorari  shall  not  be  Issued  by 
the  supreme  court  to  the  court  of  civil  appeals  after  a  lapse  of 
ninety  days  from  the  final  judgment  or  decree  of  that  court. 
During  the  1914  term  of  the  court  of  civil  appeals,  after  affirm- 
ance of  a  judgment  for  defendant  plaintiff  died,  and  a  suggestion 
of  death  being  made,  it  was  attempted  to  revive  the  suit  in  the 
name  of  plaintiff's  widow.  A  petition  for  certiorari  prosecuted 
in  the  name  of  the  widow  and  next  of  kin  was  denied  by  the 
supreme  court  and  at  the  1915  term  of  the  court  of  civil  appeals, 
an  administrator  having  qualified,  the  suit  was  revived  in  the 
name  of  the  administrator,  who  brought  certiorari.  Shannon's 
Code,  sec.  4570,  declares  that  the  intervention  of  a  term  between 
the  death  of  a  party  and  the  qualification  of  a  personal  repre- 


*0n  degree  of  care  and  skill  required  of  physician  see  note  in 
37  h,  R.  A.,  830;  on  that  required  of  a  specialist  see  note  in  20  L. 
R.  A.  (N.  S.),  1030. 
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sentative  shall  not  work  an  abatement  or  discontinuance  of  the 
suit,  nor  shall  the  suit  abate  or  discontinue  for  the  death  of 
either  party  until  the  second  term  after  the  death  has  been 
suggested  and  entry  to  that  effect  made  of  record.  Held,  that 
the  suggestion  of  death  prevented  the  Judgment  of  the  court 
of  civil  appeals  from  becoming  "final/'  though  the  attempted 
revival  was  a  nullity,  and  hence  the  final  judgment  of  the  court 
of  civil  appeals  was  the  order  of  revivor  in  the  administrator's 
name,  so  petition  for  certiorari  could  be  taken  within  ninety 
days  therefrom.  iPosi,  pp.  327,  328.) 
Acts  cited  and  construed:     Acts  1907,  ch.  82,  sec.  8. 

Case  cited  and  distinguished:  Burnett  v.  Layman,  130  Tenn., 
423. 

Code  cited  and  construed:     Sees.  4025-4029;  4570;  4579. 

2.  PHYSICIANS  AND  SURGEONS.     Care. 

While  a  physician  does  not  guarantee  the  cure  of  his  patients,  and 
is  not  liable  for  an  error  in  diagnosis,  yet  in  performing  an 
operation  he  is  employing  surgery  as  an  art,  and  is  liable  for 
negligence.     (Post,  pp.  328,  329.) 

Cases  cited  and  approved:  Alder,  Admr.  v.  Buckley,  31  Tenn., 
69;  Wood  v.  Clapp,  36  Tenn.,  66;  Staloch  v.  Holm,  100  Minn., 
276;  Gillette  v.  Tucker,  67  Ohio  St,  106;  Whitesell  v.  Hill,  37 
L.  R.  A.,  834. 

3.  PHYSICIANS   AND   SURGEONS.       Actions   for   malpractice. 
Evidence.     Sufficiency. 

In  an  action  for  injuries  received  when  defendant  sounded  the 
urethra,  evidence  .held  to  warrant  a  finding  of  negligence. 
(Post,  p.  329.) 

4.  PHYSICIANS  AND   SURGEONS.      Malpractice.      Negligence. 
A  physician  after  he  had  seriously  injured  his  patient  in  sounding 

the  urethra,  causing  keen  suffering  and  bleeding,  is  not  war- 
ranted in  leaving  his  patient  without  giving. immediate  relief, 
for  a  doctor  who  undertakes  the  treatment  of  a  case  may  not 
abandon  his  patient  until  the  facts  Justify  cessation  of  attention 
or  he  gives  the  patient  due  notice  that  he  intends  to  quit  the 
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case  and  an  opportunity  to  proqure  other  medical  attention. 
(Post,  pp.  Z29,  830.) 
Cases  cited  and  approved:  Dale  v.  Donaldson  L.  Co.,  48  Ark.,  188; 
Barbour  ▼.  Martin,  62  Me.,  636;  Ballon  v.  Prescott,  64  Me.,  305; 
Williams  v.  Oilman,  71  Me.,  21;  Dashiell  y.  Griffith,  84  Md.,  363; 
Becker  y.  Janinski,  15  N.  Y.  Supp.,  675;  Lathrope  v.  Flood 
(Cal.),  63  Pac,  1007. 


FROM  KNOX 


Appeal  from  the  Circuit  Court  of  Knox  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Von  a.  Huffakeb,  Judge. 

W.  F.  Black,  for  appellant. 

Frank  Sanders,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  to  recover  damages  for  al- 
leged malpractice  from  the  defendant,  a  physician,  at 
Knoxville. 

The  circuit  court  directed  a  verdict  in  favor  of  de- 
fendant, and  the  judgment  entered  was  affirmed  in 
the  court  of  civil  appeals  at  its  Knoxville  term,  1914. 
During  the  same  term  of  the  court  of  civil  appeals  the 
plaintiff  died,  and  an  effort  was  made  to  revive  the 
suit  in  that  court  in  the  name  of  Manda  Burnett,  *  ^  his 
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widow  and  next  of  kin, ' '  under  section  4025-4029,  Shan- 
non's  Code,  and  a  petition  for  certiorari  was  prose- 
cuted to  this  court  in  the  name  of  said  Manda  Burnett, 
his  widow  and  next  of  kin. 

We  dismissed  this  petition  (130  Tenn.,  423,  171  S. 
W.,  76),  holding  that  the  sections  of  the  Code  just  re- 
ferred to  governing  an  action  in  case  of  death  by 
wrongful  act  had  no  application  to  the  present  case, 
but  that  this  case  fell  within  the  terms  of  Shannon's 
Code,  section  4579,  which  provides  that: 

''Suit  abated  by  the  death  of  either  party,  may  be 
revived  by  or  against  the  heir,  personal  representative, 
guardian,  or  assign,  as  the  case  may  be,  who  may  be 
legally  entitled  to  the  decedent's  place  in  the  subject- 
matter  of  litigation." 

The  court  said : 

''The  personal  representative  is  in  the  present  case 
the  successor  in  interest  of  the  deceased  plaintiff,  or, 
in  other  words,  the  one  'legally  entitled  to  the  dece- 
dent's place  in  the  subject-matter  of  the  litigation,' 
and  the  suit  should  therefore  have  been  revived  in  his 
name."  Burnett  v.  Layman,  130  Tenn.,  423,  425,  171 
S.  W.,  76. 

At  the  1915  Knoxville  term  of  the  court  of  civil  ap- 
peals, an  administrator  having  meanwhile  qualified, 
the  suit  was  revived  in  the  name  of  said  administrator 
in  that  court,  and  a  petition  for  certiorari  to  this  court 
has  been  filed  by  the  said  administrator  at  our  present 
term. 
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'  The  first  question  that  arises  is  whether  this  petition 
for  certiorari  can  be  sustained  under  section  y8,  ch.  82, 
Acts  of  1907,  providing  that  certiorari  shall  not  be  is- 
sued by  this  court  to  the  court  of  civil  appeals  after  a 
lapse  of  ninety  days  from  the  final  judgment  or  decree 
of  that  court.  In  view  of  this  statutory  provision,  can 
this  court  now  review  a  judgment  of  the  court  of  civil 
appeals  entered  at  its  1914  term  at  Knoxville!  Under 
the  circumstances  of  this  case,  we  think  we  have  such 
power. 

Section  4570  of  Shannon '-s  Code  is  as  follows: 

*'The  intervention  of  a  term  between  the  death  of  a 
party  and  the  qualification  of  a  personal  representative 
shall  not  work  an  abatement  or  discontinuance  of  the 
suit;  nor  shall  the  suit  abate  or  discontinue  for  the 
death  of  either  party,  until  the  second  term  after  the 
death  has  been  suggested  and  proved  or  admitted,  and 
entry  to  that  effect  made  of  record. ' ' 

A  suggestion  of  the  death  of  plaintiff  was  made  and 
entered  of  record  in  the  court  of  civil  appeals  when 
the  attempt  was  made  to  revive  in  the  name  of  the 
widow.  The  attempted  revivor  in  this  manner  was  be- 
yond the  court's  jurisdiction  and  a  mere  nullity,  but 
the  suggestion  of  death  was  made  and  admitted  and 
entered  of  record. 

Plaintiff's  death  deprived  the  judgment  of  the  court 
of  civil  appeals  of  its  final  character.  No  execution 
could  have  issued  thereupon  until  revivor;  nor  could 
the  suit  have  been  abated  or  discontinued  for  two  terms 
under  the  express  provisions  of  Shannon's  Code,  see- 
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tion  4570,  above  quoted.  Something  else  remained  to 
be  done  in  the  court  of  civil  appeals. 

Therefore  the  final  judgment  in  the  court  of  civil  ap- 
peals herein  was  the  order  of  revivor  in  the  adminis- 
trator's name  duly  made  by  that  court  under  section 
4570,  Shannon's  Code,  at  its  1915  term,  and  this  peti- 
tion for  certiorari  comes  within  ninety  days  from  that 
order  and  was  properly  allowed. 

Burnett  was  being  treated  for  a  bladder  trouble,  and 
it  was  thought  necessary  by  the  defendant  to  sound  the 
urethra.  In  the  performance  of  this  operation  there  is 
some  evidence  tending  to  show  that  the  lining  of  the 
bladder  was  ''pocketed"  or  perforated  by  the  sound. 

A  physician  does  not  guarantee  the  cure  of  his  pa- 
tients. Presuming  a  careful  diagnosis,  a  physician  is 
not  liable  for  damages  resulting  from  an  honest  mis- 
take in  determining  upon  the  character  of  treatment  to 
be  administered  or  in  determining  upon  the  necessity 
of  an  operation.  These  things  are  mere  matters  of 
judgment  upon  which  an  action  cannot  ordinarily  be 
predicated. 

While  it  is  sometimes  diflBcult  to  distinguish  between 
negligence  and  an  error  of  judgment,  it  may  be  said, 
generally  speaking,  that  in  performing  an  operation 
the  doctor  is  employing  surgery  as  an  art,  and  he  is 
liable  for  negligence  in  operating.  The  foregoing 
statement  is  supported  by  the  following  authorities: 
Alder,  Adm'r,  v.  Buckley,  1  Swan.  69;  Wood  v.  Clapp, 
4  Sneed,  65 ;  Staloch  v.  Holm,  100  Minn.,  276,  111  N.  W., 
264,  9  L.  B.  A.  (N.  S.),  712;  GUlette  v.  Tucker,  67  Ohio 
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St.,  106,  65  N.  E.,  865,  93  Am.  St.  Rep.,  639 ;  WhiteseU 
V.  Hill,  37  L.  E.  A.,  834,  note  5. 

So  in  this  case,  while  the  defendant  cannot  be  held 
liable  for  an  error  of  judgment  in  determining  upon 
the  souiiding  operation,  he  is  liable  for  any  negligence 
in  the  actual  performance  thereof.  Some  of  the  evi- 
dence introduced  for  plaintiff  indicates  that  the  defend- 
ant below  did  not  exercise  the  care  which  an  ordinarily 
prudent  physician  should  have  employed  in  his  manner 
of  using  the  sound.  In  fact,  in  the  absence  of  any  ex- 
planation whatever  from  defendant  it  might  have  been 
inferred  by  the  jury  that  the  lining  of  the  bladder 
would  not  have  been  perforated  if  due  care  had  been 
used. 

Another  count  of  the  declaration  seeks  to  hold  the 
defendant  liable  on  account  of  his  abandoning  the  case, 
and  we  think  there  is  evidence  to  sustain  this  count. 

It  appears  that  when  this  sound  was  introduced  the 
plaintiff  heard  something  pop,  and  the  withdrawal  of 
the  sound  was  followed  by  a  flow  of  blood  and  pus. 
The  defendant  appeared  excited,  announced  that  he 
was  no  surgeon,  and  told  plaintiff  he  must  procure  a 
surgeon.  Defendant  then  hurriedly  left,  without  any 
effort  to  relieve  plaintiff  or  administer  to  him  further. 
^Plaintiff  did  not  procure  another  doctor  until  the  next 
day  or  day  thereafter. 

It  is  well  settled  that  a  physician  who  undertakes  the 
treatment  of  a  case  may  not  abandon  his  patient  until 
in  his  judgment  the  facts  justify  the  cessation  of  atten- 
tion, unless  he  give  to  the  patient  due  notice  that  he 
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intends  to  quit  the  case  and  affords  the  patient  oppor- 
tunity to  procure  other  medical  attendance.  Dale  v. 
Donaldson  L,,  Co.,  48  Ark.,  188,  2  S.  W.,  703,  3  Am.  St. 
Rep.,  224;  Barbour  v.  Martin,  62  Me.,  536;  Bailou  v. 
Prescott,  64  Me.,  305;  Williams  v.  Gilman,  71  Me.,  21; 
Dashiell  v.  Griffith,  84  Md.,  363,  35  Atl.,  1094;  Becker 
V.  Janinski,  15  N.  Y.  Supp.,  675;  Lathrope  v.  Flood 
(Cal.),  63  Pac,  1007. 

What  is  fair  notice  to  a  patient  depends  upon  the 
circumstances  of  each  case.  In  Lathrope  v.  Flood,  su- 
pra, the  doctor  left  his  patient,  a  woman  during  partu- 
rition, on  account  of  her  screams,  and  she  was  unable 
to  procure  another  doctor  for  an  hour.  The  court  held 
him  guilty  of  negligence  and  unprofessional  conduct 
and  sustained  a  judgment  in  favor  of  the  woman 
against  him. 

In  the  case  before  us  the  plaintiff  below,  appears  " 
to  have  been  suffering  greatly,  bleeding,  and  in  need 
of  immediate  attention  when  the  defendant  abandoned 
him.  Certainly  the  defendant  should  have  done  some- 
thing in  this  pressing  case  to  have  relieved  the  dis- 
tress of  his  patient.  We  think  the  defendant  is  liable 
for  his  conduct.  He  should  have  remained  with  the 
plaintiff  until  immediate  sufferings  were  relieved,  or 
until  another  doctor  had  been  secured. 

The  case  will  be  reversed  and  remanded  for  a  new 
trial. 
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VoLUKTBEB  Statb  Lifb  Ins.  Co.  V.  Wm.  F.  Dunbab, 
State  Insubancb  Commtssioneb. 

{Knoxville.    September  Term,  1915.) 

1.  INSURANCE.  Life  companies.  Right  to  erect  building. 
Shannon's  Code,  sec.  2272,  authorizes  life  companies  to  purchase 
and  hold  any  real  estate  necessary  for  the  transaction  of  the 
corporate  business.  Acts  1907,  ch.  458,  entitled  an  act  to 
regulate  the  investment  of  the  funds  of  domestic  life  companies, 
provides  in  section  3  that  such  companies  may  acquire  land 
such  as  shall  be  requisite  for  convenient  accommodation  in  the 
transaction  of  business,  but  that  all  other  lands  shall  be  dis- 
posed of.  Heldt  that  the  directors  of  such  companies  should 
be  given  considerable  latitude  in  determining  the  character  of 
the  building  which  shall  be  erected  for  a  corporate  home,  and 
they  may  erect  a  large  office  building  worth  more  than  the 
combined  capital  stock  and  surplus  of  the  company,  not  all 
of  which  is  then  necessary  for  the  needs  of  the  company  for 
that  will  tend,  where  the  land  is  very  valuable,  to  reduce  their 
rents.     (Post,  pp,  334-341.) 

Acts  cited  and  construed:  Acts  1907,  ch.  468;  Acts  1881,  ch. 
126. 

Cases  cited  and  approved:  Fourth  Nat  Bank  v.  Stahlman,  132 
Tenn.,  367;  Brown  v.  Schlier,  118  Fed.,  981;  People  v.  Pullman 
Palace  Car  Co.,  176  111.,  126;  Rector  v.  Hartford  Deposit  Co., 
190  111.,  380;  Simpson  v.  Westminster  Palace  Hotel  Co.,  8  Ho. 
Lords  Cas.,  712;  Farmers',  etc..  Bank  v.  Western,  etc.,  Co.,  216 
Pa.,  116;  Barrow  v.  Nashville,  etc..  Turnpike  Co.,  28  Tenn., 
304;  Searight  v.  Payne,  1  Tenn.  Ch.,  186;  Reynolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S.,  406. 

Code  cited  and  construed:     Sec.  2272  (S.). 
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2.    INSURANCE.      Life   companlea.      Power   of   insurance  com- 
missioner. 
While  Shannon's  Ck)de,  sec.  6165  et  seq.,  authorizes  state  offlcialt 
to  call  in  question  before  the  courts  any  excess  of  corporate 
action,  and  Acts  1907,  ch.  458,  sec  3,  subsec.  4,  declares  that 
life  companies  shall  dispose  of  land  not  necessary  for  the  ac- 
commodation of  their  business  within  two  years  and  shall  not 
,        hold  property  for  a  longer  period  without  a  certificate  from 
the  insurance  commissioner  extending  time  for  the  sale  of  such 
property,  the  consent  of  the  insurance  commissioner   to  the 
acquisition  of  land  and  the  erection  of  a  building  for  the  home 
office  is  not  necessary.    (Post,  pp.  341,  342.) 
Cases  cited   and   approved:      State  ex   rel.   v.   Turnpike   Co.,   3 
Tenn.  Ch.,  163;  State  ex  rel.  v.  Turnpike  Co.,  112  Tenn.,  617; 
Insurance  Co.  v.  Craig,  106  Tenn.,  624. 

Code  cited  and  construed:     Sec.  5166  (S.). 


PROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty.— ^W.  B.  Gabvin,  Chancellor. 

Fkank  M.  Thompson,  Attorney-General,  for  appel- 
lant. 

BuBKETT  Miller  and  W.  B.  Miller,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  Volunteer  State  Life  Insurance  Company  is  a 
body  corporate  under  the  laws  of  this  State,  with  situs 
at  Chattanooga.    Its  officials,  with  the  unanimous  con- 
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currenoe  of  the  stockholders  and  directors,  formulated 
a  plan  for  the  purcahse  of  a  lot  at  the  corner  of  two 
of  the  leading  streets  of  that  city,  and  for  the  erection 
f  hereon  of  a  home  office  building.  Out  of  abundance  of 
caution  the  company  consulted  the  appellant,  the  insur- 
ance commissioner  of  this  State,  with  a  view  to  obtain- 
ing his  consent  to  the  execution  of  the  plan.  That  offi- 
cial was  of  opinion  that  the  power  of  the  company 
to  make  the  investment  was  to  be  determined  and  con- 
trolled by  Acts  1907,  chapter  458,  and  that  under  the 
terms  of  that  act  a  domestic  life  insurance  company 
may  only  acquire  and  hold  such  real  estate  as  shall  be 
requisite  for  convenient  accommodation  of  the  com- 
pany in  the  transaction  of  its  business;  and,  further, 
that  as  the  plan  called  for  an  investment  in  the  lot  and 
the  structure  of  a  sum  much  in  excess  of  the  capital 
stock  and  surplus  of  the  company,  and  of  the  further 
fact  that  the  building  proposed,  ten  stories  high,  would ' 
exceed  the  needs  of  the  company  for  its  accommoda- 
tion, presently  and  for  several  years  to  come,  the  exe- 
cution of  the  plan  was  not  warranted  by  the  law.  His 
approval  or  assent  was  therefore  withheld,  so  far  as 
it  may  have  been  requisite. 

Both  of  the  parties  were,  however,  desirous  of  hav- 
ing the  act  above  referred  to  construed,  and  of  having 
an  opinion  of  the  court  respecting  the  right  of  the  com- 
pany to  proceed  as  having  power  under  its  charter  or 
under  said  act  to  make  the  proposed  investment,  and 
also  in  respect  of  the  powers  of  the  insurance  commis- 
sioner in  the  premises.    Accordingly,  an  *  *  agreed  case ' ' 
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was  made  up  and  submitted  to  the  chancery  court  of 
Hamilton  county  in  order  to  such  a  determination.  The 
chancellor 'fi  opinion  and  decree  were  favorable  to  the 
company.  As  a  part  of  the  agreed  case,  four  inquiries 
were  submitted  for  the  court  to  answer,  but  we  think 
they  may  be  reduced  to  two : 

(1)  Has  complainant  company  power,  under  its 
charter  and  the  statutes  of  the  State,-  to  acquire  unim- 
proved realty  and  erect  thereon  a  home  office  building 
which  would  be  in  excess  of  its  present  needs  or  its 
needs  in  the  immediate  future;  and  at  a  total  cost  in 
excess  of  its  capital  stock  and  surplus? 

(2)  If  so,  is  it  necessary,  as  by  way  of  condition, 
for  the  company  to  procure  the  approval  or  assent  of 
the  insurance  commissioner  of  the  State  to  proceed 
with  the  execution  of  such  power? 

By  its  charter  the  company  has  power  and  authority 
to  purchase  and  hold  any  real  estate  necessary  for  the 
transaction  of  the  corporate  business.  Code  (Shan- 
non), sec.  2272;  Acts  1881,  ch.  126. 

Acts  1907,  chapter  458,  is  entitled  '*An  act  to  reg- 
ulate the  investment  of  the  funds  of  domestic  life  in- 
surance companies,"  and  its  first  section  provides  that 
no  such  company  shall  subscribe  to  or  participate  in 
any  underwriting  of  the  purchase  or  sale  of  securities 
or  property  or  to  enter  into  any  such  purchase  or  sale 
on  account  of  said  company  jointly  with  another ;  and 
that  '*the  disposition  of  its  property  shall  be  at  all 
times  within  the  control  of  its  board  of  directors. ' ' 
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*'No  investment  or  loan,  except  policy  loans,  shall 
be  made  by  any  such  life  insurance  company,  unless    • 
the  same  shall  first  have  been  authorized  by  the  board 
of  trustees  or  by  a  committee  thereof  charged  with 
the  duty  of  supervising  such  investment  or  loan. ' ' 

The  act  then  provides  further: 

'*Seo.  2.  Be  it  further  enacted,  that  domestic  life 
insurance  companies  may  invest  their  funds  and  accu- 
mulations in  bonds  of  the  United  States,  or  of  this 
State,  or  of  any  other  State,  or  of  any  county  of  this 
or  any  other  State,  or  of  any  incorporated  city  or  town 
of  this  or  any  other  State,  or  in  the  mortgage  bonds 
of  any  dividend-paying  railway  or  street  railway  com- 
pany duly  incorporated  and  organized  under  the  au- 
thority of  this  State  or  any  other  State  or  in  other  good 
aidl  solvent  securities  subject  to  the  approval  of  the 
insurance  commissioner  of  this  State;  and  such  com- 
panies may  loan  their  funds  upon  improved,  unincum- 
bered real  property  in  any  State,  not  exceeding,  how- 
ever, fifty  per  centum  of  the  value  of  such  property, 
or  upon  security  or  promissory  notes  amply  secured  by 
pledge  of  any  bonds  or  other  securities  in  which  such 
companies  are  hereby  authorized  to  invest  their  funds, 
or  upon  the  security  of  their  own  policies :  Provided, 
the  loan  upon  any  policy  shall  not  exceed  the  reserve 
value  thereof. 

* '  Sec.  3.  Be  it  further  enacted,  that  domestic  life  in- 
surance companies  may  acquire,  hold,  and  convey  real 
property  only  for  the  following  purposes  and  in  the 
following  manner: 
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' '  1.  Such  as  shall  be  requisite  for  convenient  accom- 
modation in  the  transaction  of  business. 

'  ^  2.  Such  as  shall  have  been  mortgaged  to  it  in  good 
faith  by  way  of  security  for  loans  previously  contracted 
or  for  moneys  due. 

'  ^  3.  Such  as  shall  have  been  conveyed  to  it  in  satis- 
faction of  debts  previously  contracted  in  the  course  of 
its  dealings. 

'^4.  Such  as  shall  have  been  purchased  at  sales  on 
judgments,  decrees,  or  mortgages  obtained  or  made 
for  such  debts. 

'*  All  such  real  property  specified  in  subsections  2, 
3,  and  4  of  this  section,  which  shall  not  be  necessary 
for  its  accommodation  in  the  convenient  transaction  of 
its  business  shall  be  sold  and  disposed  of  within  two 
years  after  the  company  shall  have  acquired  title  to  IM 
same,  or  within  two  years  after  the  same  shall  have 
ceased  to  be  necessary  for  the  accommodation  of  its 
business;  and  it  shall  not  hold  such  property  for  a 
longer  period  unless  it  shall  procure  a  certificate  from 
the  Insurance  Commissioner  authorizing  an  extension 
of  time  for  the  sale  of  such  property.  The  insurance 
commissioner  is  hereby  authorized  to  issue  such  a  cer- 
tificate extending  the  time  for  the  sale  of  such  prop- 
erty if  in  his  judgment  it  appears  that  the  interest  of 
the  company  will  suffer  materially  by  a  forced  sale  of 
such  property. 

'*Sec.  4.  Be  it  further  enacted,  that  no  domestic 
life  insurance  company  shall  invest  or  loan  its  funds 
in  any  manner  except  as  provided  in  this  act. ' ' 
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In  response  to  the  first  query :  This  court  had  oc- 
casion^  in  the  recent  case  of  Fourth  National  Bank  v. 
Stahlman,  132  Tenn.,  367, 178  S.  W.,  942,  to  discuss  the 
power  of  a  national  bank  to  acquire  a  stockholding  in- 
terest in  a  corporation  projected  to  erect  and  own  a 
skyscraper  building,  the  first  floor  only  of  which  was 
to  be  occupied  by  it  as  banking  quarters.  It  was  held 
that  such  acquisition  was  not  tUtra  vires. 

The  case  of  Broiun  v.  Schlier,  118  Fed.,  981,  55  C.  C. 
A.,  475,  was  there  cited  and  followed.  In  that  case  a 
national  bank  erected,  at  a  cost  in  excess  of  the  capital 
stock,  a  four-story  building,  intending  to  utilize  the 
upper  stories  as  ofiSces  to  be  rented  to  others  by  the 
bank. 

The  federal  statute  governing  national  banks  is 
stricter  than  is  the  act  of  1907,  above  quoted,  since  it 
provides  that  a  national  bank  shall  have  power  to  pur- 
chase and  hold  such  real  estate  as  is  necessary  for  its 
''immediate''  accommodation  in  the  transaction  of  its 
business. 

The  circuit  court  of  appeals,  however,  said : 

**Nor  do  we  perceive  any  reason  why  a  national 
bank,  when  it  purchases  or  leases  property  for  the 
erection  of  a  banking  house,  should  be  compelled  to 
use  it  exclusively  for  banking  purposes.  If  the  land 
which  it  purchases  or  leases  for  the  accommodation  of 
its  business  is  very  valuable,  it  should  be  accorded  the 
same  rights  that  belong  to  other  landowners  of  im- 
proving it  in  a  way  that  will  yield  the  largest  income, 
lessen  its  own  rent,  and  render  that  part  of  its  funds 

133  Tenn.  22 
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which  are  invested  in  realty  most  productive.  There 
is  nothing,  we  think  in  the  National  Bank  Act,  when 
rightly  construed,  which  precludes  national  banks,  so 
long  as  they  act  in  good  faith,  from  pursuing  the  policy 
above  outlined.'' 

In  People  v.  Pullman  Palace  Gar  Co.,  175  HI.,  125, 
51  N.  E.,  664,  64  L.  R.  A.,  366,  the  State  of  IlUnois, 
through  her  attorney-general,  called  in  question  the 
power  of  the  Pullman  Company  to  erect  a  ten-story 
business  block  at  a  cost  of  $2,000,000,  three-fourths  of 
the  floor  space  of  which  was  to  be  held  for  rent  to  oth- 
ers. The  company  was  authorized  by  its  charter  to 
purchase  and  hold  ^'such  real  estate  as  may  be  neces- 
sary for  the  successful  prosecution  of  its  business." 
The  court,  sustaining  the  company's  plea  setting  out 
its  claims  to  justification,  said: 

*'The  right  of  the  appellee  to  construct  an  office 
building  is  indisputable,  as  so,  also,  is  the  right  to 
select  the  most  eligible  and  desirable  site.  It  would 
be  but  a  narrow  and  wholly  unjustifiable  view  of  this 
power  to  insist  that  in  planning  and  constructing  the 
building  the  corporation  should  leave  out  of  considera- 
tion its  probable  prospective  requirements,  and  should 
erect  a  building  containing  only  as  many  rooms  and 
offices  as  its  present  business  might  demand.  The  cor- 
poration had  the  right,  as  we  think,  to  look  to  and 
prepare  for  the  future.  It  was  but  true  economy  to  do 
so,  and  if  it  proceeded  in  good  faith,  as  we  are  to  as- 
sume from  the  conceded  averments  of  the  plea  it  did, 
no  reason  is  perceived  why  it  should  be  deemed  bound 
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by  law  to  permit  such  parts  of  the  building  as  are  not 
for  the  present  required  for  the  accommodation  of  its 
business,  to  remain  vacant,  but,  on  the  contrary,  that 
it  might  lawfully  obtain  such  income  from  the  rents  of 
such  rooms  as  might  be  possible  until  the  growth  or 
increase  of  its  business  demanded  the  additional  rooms 
or  offices.  A  corporation  could  not  be  permitted,  under 
mere  color  and  pretense  of  furnishing  accommodations 
for  the  transaction  of  its  own  affairs,  to  construct 
houses  or  rooms  for  the  purpose  of  renting  the  same, 
and  engage  in  renting  such  houses  or  rooms  as  a  busi- 
ness, if  such  pursuit  was,  as  it  here  clearly  is,  beyond 
and  distinct  from  that  it  was  created  to  pursue  and 
accomplish.  But  the  averments  of  the  plea  do  not  jus- 
tify the  imputation  that  the  acts  of  the  company  under 
consideration  are  but  colorable,  and  in  this  investiga- 
tion the  averments  stand  confessed  by  the  State. ' ' 

The  above  case  was  followed  in  the  later  case  of 
Rector  v.  Hartford  Deposit  Co.,  190  HI.,  380,  60  N.  E., 
528,  which  involved  a  like  charter  power  and  an  effort 
thereunder  on  the  part  of  a  deposit  company  to  erect 
a  fourteen-story  building,  only  a  small  part  of  which 
was  for  the  accommodation  of  the  company's  own  busi- 
ness. 

A  broad  discretion  must  be  accorded  the  directors  of 
such  a  corporation  in  respect  of  the  character  of  the 
building  it  shall  erect  for  its  corporate  home.  They 
should  as  of  right  take  under  consideration  future  nec- 
essities and  contingencies,  provided  this  be  done  in 
good  faith  and  not  as  a  cloak  to  a  speculative  invest- 
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ment.  People  v.  Pullman  Palace  Car  Co.,  supra ;  Simp- 
son V.  Westminster  Palace  Hotel  Co.,  8  Ho.  Lords  Cas., 
712;  3  Thomp.  Corp.  (2d  Ed.),  sec.  2387. 

Lord  Chancellor  Campbell  in  the  Westminster  Pal- 
ace Hotel  Company  Case,  where  part  (one  hundred 
and  sixty-nine  rooms)  of  a  large  hotel  building  was 
leased  to  a  branch  of  the  government  for  oflSces,  and 
the  action  was  brought  in  question  by  a  shareholder, 
said: 

* '  Under  this  agreement  the  directors  do  not  abandon 
the  undertaking  for  which  the  company  was  estab- 
lished, and  they  cannot  be  said  to  engage  in  any  new 
undertaking.  ...  As  there  is  neither  abandonment 
nor  extension  of  the  original  undertaking,  and  the  ar- 
rangement may  assist,  instead  of  obstructing  the  pros- 
ecution of  the  original  undertaking.  I  must  advise 
your  lordships  to  affirm  the  decree  appealed  against." 

Furthermore,  only  the  State  (and  in  particular  cases 
the  stockholder)  may  be  heard  to  question  the  powers 
of  a  corporation  in  such  case. 

The  proposed  action  is  not  wholly  beyond  or  outside 
the  scope  of  the  Life  Insurance  Company's  corporate 
powers,  express  or  implied,  and  entirely  foreign  to  the 
purposes  of  its  creation.  The  ownership  of  a  home  of- 
fice building  clearly  falls  within  the  statutory  grant  of 
power  (subsection  1)  to  hold  real  estate  *' requisite  for 
convenient  accommodation  in  the  transaction  of  busi- 
ness." 

Not  being  an  effort  to  engage  in  a  business  which, 
under  any  and  all  circumstances,  is  beyond  its  power. 
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no  one  but  the  sovereign  may  impeach  the  corporate 
action  as  being  ultra  vires.  Rector  v.  Hartford  De- 
posit Co.,  supra;  Farmers',  etc..  Bank  v.  Western,  etc., 
Co.,  215  Pa.,  115,  64  Atl.,  374,  114  Am.  St.  Rep.,  949 
(involving  the  power  of  a  bank  to  construct  a  twenty- 
two  story  building);  3  Thomp.  Corp.  (2d  Ed.),  sees. 
2390,  2391 ;  Barrow  v.  Nashville,  etc.,  Turnpike  Co.,  9 
Humph.  (28  Tenn.),  304;  Searight  v.  Payne,  1  Tenn.' 
Ch.,  186;  Reynolds  v.  CrawfordsvUle  First  Nat.  Bank, 
112  U.  S.,  405,  5  Sup.  Ct.  213,  28  L.  Ed.,  733. 

Passing  to  a  consideration  of  the  second  query :  We 
fail  to  find  in  the  quoted  statute  any  power  vested  in 
the  insurance  commissioner  to  put  a  veto  on  any  such 
corporate  plans.  Investments  in  bonds  and  other  se- 
curities are  expressly  made  subject  to  his  approval; 
but  even  loans  on  real  estate  as  security,  it  might  be 
contended  with  much  reason,  are  not. 

We  think  this  statute  should  be  read  in  the  light  of 
the  development  of  legislation  in  this  country  having 
to  do  with  the  investment  of  funds  by  life  insurance 
companies.  In  those  States  where  the  largest  of  these 
companies  have  sitUrS,  not  infrequently  the  legislatures 
have  undertaken  to  specify  by  name  the  bonds  and 
stocks  such  concerns  may  invest  in.  In  this  State,  in- 
stead of  scheduling  such  securities,  investment  in  the 
same  is  stipulated  to  be  on  or  with  the  approval  of 
the  commissioner. 

By  our  statute,  and  generally  elsewhere  so  far  as  we 
are  advised,  the  acquisition  and  improvement  of  real 
estate  for  such  a  company's  headquarters  is  not  made 
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to  fall  under  the  control  of  the  insurance  commission- 
ers or  insurance  department  of  the  State. 

Indeed,  by  the  last  paragraph  of  section  3  of  the 
above  act,  a  limited  control  is  given  the  insurance  com- 
missioner in  respect  of  real  estate  otherwise  acquired 
(subsections  2,  3,  and  4),  but  it  is  manifest  that  the 
legislature  did  not  intend  that  such  control,  or  the 
-power  of  veto,  should  aflfect  property  such  as  that  here 
in  question,  the  power  to  own  which  is  governed  by 
subsection  1  of  section  3,  and  the  company  ^s  charter. 

The  Code  (Shannon,  sec.  5165  et  seq.)  lodges  with 
other  officials  of  the  State  the  power  to  call  in  question 
before  the  courts  any  excess  of  corporate  action.  State 
ex  rel.  v.  Turnpike  Co.,  3  Tenn.  Ch.,  163 ;  State  ex  rel. 
V.  Turnpike  Co.,  112  Tenn.,  617,  79  S.  W.,  798,  and  cases 
cited. 

We  do  nof  conceive  that  in  the  passage  of  the  legis- 
lative act,  now  under  construction,  it  was  any  part  of 
the  intent  of  the  legislature  to  shift  or  divide  the  re- 
sponsibility thus  devolved  by  the  Code  on  the  law  of- 
ficers of  the  State.  Certainly  it  was  not  the  purpose 
to  put  it  in  the  power  of  an  insurance  commissioner  to 
decide  absolutely  whether  such  an  investment  consti- 
tutes an  abuse  of  corporate  power.  That  is  a  matter 
for  the  courts  to  pass  upon,  when  the  question  is  raised 
as  above  indicated.  Insurance  Co.  v.  Craig,  106  Tenn., 
624,  642,  62  S.  W.,  155. 

We  therefore  are  of  opinion  that  the  answer  to  the 
second  question  should  be,  as  it  was  below,  in  the  neg- 
ative. 

The  result  is  an  affirmance  of  the  decree  passed  by 
the  chancellor. 
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Joe  J;  Smith  et  al,  v.  Betty  Humes  Haire  et  al* 
{Knoxville.    September  Term,  1915.) 

1.  WILLS.     Probate.     Costs. 

An  executor  who  in  good  faith  propounds  a  will  for  probate  is 
entitled  to  his  costs  and  attorney's  fees  whether  the  will  is 
set  aside  or  not     (Poatt  pp,  346,  347.) 

Cases  cited  and  approved:     Lassiter  v.  Travis,  98  Tenn.,  330; 

Douglass  V.  Baber,  83  Tenn.,  665;  Smith  v.  Harrison,  49  Tenn., 

230;  Bowden  v.  Higgs,  77  Tenn.,  346;  Cornwell  v.  Cornwell,  30 

Tenn.,  487;   Delegise  v.  Morrisey,  142  Wis.,  234;   In  re  Jones, 
166  Cal.,  147. 

2.  WILLS.     Probate.     Costs.^ 

Where  a  will  was  procured  by  fraud  and  undue  influence,  and 
the  executrix  who  propounded  it  for  probate  was  the  chief 
beneficiary,  and  was  responsible  for  the  fraud,  she  is  not  entitled 
to  costs  on  the  theory  that  she  propounded  the  will  in  good 
faith.     (Post,  pp.  346,  347.) 

3.  BANKS  AND  BANKING^     Certificates  of  deposit.     Construc- 
tion.    "Or." 

Notwithstanding  Acts  1899,  ch.  94,  sec.  8,  subd.  5,  declaring  that 
a  promissory  note  may  be  made  payable  to  one  or  some  of 
several  payees,  a  certificate  of  deposit  payable  to  a  husband 
or  wife,  naming  them,  must,  in  view  of  the  fact  that  the 
husband  used  the  word  "or"  as  synonymous  with  "and,"  be  con- 
strued as  payable  to  the  husband  and  wife.     (Post,  pp.  347-351.) 

Acts  Q^ted  and  construed:     Acts  1899,  ch.  94^,  subsec.  5,  sec.  8. 

Cases  cited  and  approved:  Ransom  v.  Rutherford  County,  123 
Tenn.,  1;  Bird  v.  State,  131  Tenn.,  518;  Blanchenhogan  v. 
Blundell,  2  B.  &  Aid.,  417;  Carpenter  v.  Farnsworth,  106  Mass., 
561;  Walrad  v.  Petrle,-4  Wend.  (N.  Y.),  575;  Musselman  v. 
Oakes,  19  111.,  81;  Willoughby  v.  Willoughby,  5  N.  H.,  244; 
Spaulding  v.  Evans,  Fed.  Cas.  No.  13,  216;   Walrad  v.  Petrie, 


*On  allowance  of  attorney's  fees  in  suit  for  administration  of 
decedent's  estate  see  note  in  54  L.  R.  A.,  820. 
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4  Wend.  (N.  Y.),  575;  Qulnby  v.  Merritt,  30  Tenn.,  439;  Estate 
of  William  Parry,  188  Pa.,  33;  Farrelly  v.  Emigrant  Sayings 
Bank,  92  App.  Div.,  529. 

4.  HUSBAND   AND   WIFE.     Obligations.      Survivorship. 
Where  an  obligation  is  in  favor  of  a  husband  and  wife  such  joint 

security  or  chose  in  action  survives  to  the  wife  as  against  the 
personal  representative  of  the  husband,  though  the  considera- 
tion therefor  passed  from  the  husband.  (Post,  pp.  351,  352.) 
Cases  cited  and  approved:  Johnson  et  al.  v.  Lusk,  Exr.,  et  al., 
46  Tenn.,  113;  McMillan  v.  Mason  &  Sherrill,  45  Tenn.,  263; 
Pile  V.  Pile,  74  Tenn.,  508. 

5.  HUSBAND  AND  WIFE.     Wife's  choses  in  action.     Reduction 
to  possession. 

That  a  husband  who  had  a  certificate  of  deposit  made  payable  to 
himself  and  wife  retained  it  in  his  possession  does  not  show 
a  reduction  to  possession  destroying  the  wife's  rights  of  sur- 
vivorship.    (Post,  pp,  351,  352.) 

6.  HUSBAND  AND  WIFE.     Wife's  choses  in  action.     Reduction 
of  possession. 

Where  a  husband  who  had  a  certificate  of  deposit  made  payable 
to  himself  and  wife  made  a  will  carrying  with  it  disposition 
of  such  certificate,,  the  execution  of  the  will,  which  instrument 
was  ambulatory  and  did  not  speak  until  the  husband's  death, 
did  not  amount  to  a  reduction  of  the  chose  in  action  to  posses- 
sion, destroying  the  wife's  right  of  survivorship.  iPostf  pp, 
352-367.) 

Cases  cited  and  approved:  McElhatton  v.  Howell,  5  Tenn.,  19; 
Cox  V.  Scott,  68  Tenn.,  305;  Rice  v.  McReynolds,  76  Tenn.,  37; 
Smith  V.  Smith,  98  Tenn.,  102;  Prewitt  v.  Bunch,  101  Tenn., 
723;  Swlney  v.  Swiney,  82  Tenn.,  316;  S wails  v.  Bushart,  39 
Tenn.,  561;  Johnson  v.  Johnson,  103  Tenn.,  32;  Nash  v.  Nash, 
2  Maddock,  133;   Blount  v.  Bestland,  5  Ves.,  515. 

Cases  cited  and  distinguished:  Dummer  v.  Pitcher,  2  My.  ft  K., 
262;    Pile  v.   Pile,  74  Tenn.,  512. 
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FROM  MONROE. 


Appeal  from  the  Chancery  Court  of  Monroe  County. 
— Foss  H.  Mercer,  Chancellor. 

E.  H.  Sansom  and  John  W.  Green,  for  appellants. 

Jerome  Templeton  and  David  C.  Young,  for  appel- 
lees. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  litigation  arises  out  of  the  settlement  of  the 
estate  of  the  late  J.  T.  M.  Haire,  of  Monroe  county. 

Mr.  Haire  died,  leaving  a  will  by  which  he  devised 
and  bequeathed  all  his  estate  to  his  wife,  Betty  Humes 
Haire,  absolutely.  This  will  was  contested  on  the 
ground  of  mental  incapacity  of  testator  and  fraud  and 
undue  influence.-  The  will  was  set  aside  and  this  judg- 
ment affirmed  by  the  court  of  civil  appeals,  and  later 
by  this  court. 

Another  will  of  Mr.  Haire 's,  made  before  the  one 
contested,  was  then  set  up.  In  the  former  will,  which 
was  the  one  finally  established,  Mr.  Haire  gave  his  es- 
tate to  his  wife  for  life,  with  the  remainder  to  certain 
relatives  of  his  own. 

In  the  controversy  now  before  us  two  questions  arise : 
First,  the  liability  of  Mr.  Haire 's  estate  for  attorney 's 
fees  incurred  by  Mrs.  Haire  as  executrix  in  the  contest 


346  TENNESSEE  REPORTS.      [133  Tenn. 

Smith  v.  Haire. 


over  the  will  that  was  set  aside ;  and,  second,  whether 
certain  certificates  of  deposit  issued  by  two  of  the 
Knoxville  banks  payable  to  J.  T.  M.  Haire  or  Betty 
Humes  Haire  passed  under  the  will  admitted  to  pro- 
bate, or  whether  Mrs.  Haire  took  these  certificates  in 
her  own  right  as  survivor  of  her  husband. 

In  regard  to  attorney's  fees,  it  is  well  settled  in 
Tennessee  that  an  executor  who  in  good  faith  pro- 
pounds a  will  for  probate  is  entitled  to  his  costs  and 
attorney's  fees,  whether  the  will  be  set  aside  or  not. 
Lassiter  v.  Travis ,  98  Tenn.,  330,  39  S.  W.,  226;  Doug- 
lass V.  Baher,  15  Lea,  665;  Smith  v.  Harrison,  2  Heisk., 
230;  Bowden  v.  Higgs,  9  Lea,  346;  Cornwell  v.  Corn- 
well,  11  Humph.,  487. 

In  Lassiter  v.  Travis,  supra,  it  appeared  that  the  ex- 
ecutrix of  the  will  there  contested  was  the  principal 
beneficiary  thereof,  and,  although  the  will  was  set 
aside,  this  court  held  she  was  entitled  to  her  costs  and 
attorney 's  fees  out  of  the  estate.    The  court  said  that : 

^*Good  faith,  rather  than  pecuniary  interest,  on  the 
part  of  the  acting  executor,  is  the  controlling  question 
in  such  a  case. ' ' 

It  does  not  appear  from  the  report  of  Lassiter  v. 
Travis,  supra,  upon  what  ground  the  will  was  set 
aside. 

The  will  of  J.  T.  M.  Haire,  of  which  his  wife  was  sole 
beneficiary  and  executrix,  was  set  aside  on  the  ground, 
partly  at  least,  of  fraud  and  undue  influence.  There 
was  evidence  before  the  jury  which  this  court  at  a 
former  term  thought  sustained  the  jury's  conclusions 
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respecting  the  will.  Such  evidence  indicated  that,  if 
Mrs.  Haire  herself  did  not  resort  to  such  means,  undue 
and  fraudulent  influence  was  exerted  over  the  testator 
by  certain  of  her  relatives  in  her  behalf,  for  whose  acts 
she  must  be  charged  with  responsibility. 

It  cannot  be  said  that  the  beneficiary  of  a  will  pro- 
cured  by  fraud  and  imdue  influence,  for  which  she  is 
responsible,  is  acting  in  good  faith  when  she  attempts 
to  have  such  a  will  set  up.  In  such  a  case  costs  and 
counsel  fees  must  be  disallowed  to  the  executrix  when 
the  will  is  set  aside.  40  Cyc,  1362 ;  Deleglise  v.  Mor- 
risetf,  142  Wis.,  234,  125  N.  W.,  452 ;  In  re  Jones,  166 
Cal.,  147,  778,  135  Pac.,  293. 

We  do  not  mean  to  say  that  we  will  disallow  such 
costs  and  attorney's  fees  in  every  case  wherein  a  will 
may  be  set  aside  on  the  ground  of  fraud  and  undue  in- 
fluence, even  though  the  executor  or  executrix  may  be 
the  sole  beneficiary.  A  case  may  arise  in  which  the 
jury  would  find  fraud  and  undue  influence  with  enough 
evidence  to  require  an  approval  of  such  a  verdict  by 
the  court,  and  yet  there  might  be  in  such  a  case  circum- 
stances that  would  justify  the  attempted  probate  of  the 
will  in  good  faith.  In  the  case  before  us,  however,  we 
are  satisfied  with  the  judgment  of  the  court  of  civil  ap- 
peals disallowing  the  counsel  fees.  That  court  has 
discussed  the  evidence  at  length,  and  we  considered 
the  evidence  on  the  hearing  of  the  will  contest,  and  it  is 
not  necessary  to  go  over  it  again. 

The  certificates  of  deposit  in  litigation  were  two  in 
number.    One  was  issued  by  the  East  Tennessee  Na- 
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tional  Bank,  of  Knoxville,  for  $4,500.  The  other  was 
issued  by  the  Mechanics'  Bank  &  Trust  Company,  of 
Knoxville,  for  $6,500.  Both  certificates  recited  a  de- 
posit by  J.  T.  M.  Haire,  and  were  payable  to  the  order 
of  the  said  J.  T.  M.  Haire  or  Betty  Humes  Haire. 

The  money  represented  by  these  certificates  of  de- 
posit came  from  the  estate  of  Mr.  Haire.  The  certifi- 
cate of  deposit  in  the  Mechanics'  Bank  &  Trust  Com- 
pany consisted  of  several  smaller  deposits  previously 
made  by*Mr.  Haire  in  his  own  name.  They  were  com- 
bined, and  at  the  request  of  Mr.  Haire  a  certificate  was 
issued  for  the  aggregate  sum  payable  to  himself  or  his 
wife,  as  before  stated.  The  deposit  in  the  East  Ten- 
nessee National  Bank  was  made  by  Mr.  Haire  at  one 
time,  and  a  certificate  issued  payable  to  himself  or 
wife; 

The  evidence  in  the  record  throws  little  light  upon 
Mr.  Haire 's  intentions  in  having  these  certificates  of 
deposit  issued  to  the  order  of  himself  or  his  wife.  Mrs. 
Haire  said  that  he  told  her  he  had  the  certificates  is- 
sued in  this  way  so  that  she  might  be  able  to  get  ready 
money  easily.  Just  what  this  means  we  are  not  able 
to  say,  nor  is  there  any  other  distinct  proof  in  the 
record  from  which  we  might  gather  the  purpose  of  the 
deceased  in  taking  the  certificates  out  in  such  form. 

So  we  must  consider  the  legal  effect  of  these  certifi- 
cates so  written  without  any  particular  aid  from  ex- 
trinsic proof,  except  certain  letters  written  by  Mr. 
Haire  to  the  banks. 


X 
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The  first  question  that  arises  is  upon  the  meaning 
to  be  given  to  the  conjunction  **or"  in  the  certificates. 
Is  it  to  be  considered  as  having  been  used  in  the  sense 
of  '*and"t    We  think  the  word  was  so  used. 

The  words  are  often  convertible,  and  are  frequently 
so  treated  in  the  construction  of  statutes  and  written 
instruments,  when  good  sense  requires.  Ransom  v. 
Rutherford  County,  123  Tenn.,  1, 130  S.  W.,  1057,  Ann. 
Cas.,  1912B,  1356;  Bird  v.  State,  131  Tenn.,  518,  175 
S.  W.,  554. 

It  was  formerly  held  in  several  jurisdictions  that  a 
note  payable  to  A.  or  B.  was  not  good  as  a  promissory 
note,  because  of  the  uncertainty  of  the  payee.  Blanch- 
enhoga/n  v.  Blundell,  2  B.  &  Aid.,  417;  Carpenter  v. 
Farnsworth,  106  Mass.,  561,  8  Am.  Rep.,  360;  Walrad 
V.  Petrie,  4  Wend.  (N,  Y.),  575;  MusselmoAfi  v.  Oakes, 
19  HI.,  81,  68  Am.  Dec,  583. 

Other  cases  treated  such  a  note  as  though  written 
payable  to  A.  a/nd  B.  So  read,  the  note  would  be  evi- 
dence of  an  obligation  to  the  payees  jointly,  and  suit 
could  be  maintained  thereon  by  both  payees,  but  not 
by  one.  Willoughby  v.  WUloughby,  5  N.  H.,  244; 
Spaulding  v.  Evans,  Fed.  Cas.,  No.  13216.  This  view 
was  really  approved  in  Walrad  v.  Petrie,  4  Wend.  (N. 
Y.),  575,  but  the  court  felt  bound  by  the  cases  referred 
to  above. 

This  court  very  distinctly  adopted  the  New  Hamp- 
shire construction  in  the  early  case  of  Quinby  v.  Mer- 
ritt,  11  Humph.,  439.  In  that  case  a  certain  written 
obligation  was  indorsed  to  the  order  of  C.  W.  or  W.  L. 
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Nance.  C.  W.  Nance  alone  undertook  to  transfer  it. 
This  court  said  that,  while  such  a  paper  was  not  valid 
as  a  promissory  note,  *'yet  it  is  evidence  of  a  contract 
for  the  payment  of  money,  and  according  to  the  cases 
referred  to,  and  especially  that  in  5  N.  H.,  is  evidence 
of  a  contract  with  both  the  payees  jointly;  and  they 
have,  therefore,  a  joint  interest  in  the  fund  secured  by 
such  note."  The  court  accordingly  held  that  a  suit 
could  not  be  maintained  by  the  indorsee  C.  W.  Nance ; 
that  it  was  necessary  for  C.  W.  and  W.  L.  Nance  both 
to  indorse  the  paper  to  effect  a  valid  transfer. 

See,  also.  Estate  of  William  Parry,  188  Pa.,  33,  41 
Atl.,  448,  49  L.  R.  A.,  444,  68  Am.  St.  Rep.,  847 ;  Far- 
relly  v.  Emigrant  Savings  Bo/iik,  92  App.  Div.,  529, 
87  N.  Y.  Supp.,  54. 

While  subsection  5,  section  8,  chapter  94,  Acts  1899 
(Negotiable  Instruments  Act),  provides  that  a  prom- 
issory note  may  now  be  made  payable  to  ''one  or  some 
of  several  payees,"  the  statute  does  not  undertake  to 
define  the  interests  of  such  payees  in  the  obligation, 
and  we  do  not  think  it  invariably  precludes  us  from 
construing  such  an  obligation  to  be  one  in  which  the 
payees  have  a  joint  interest. 

In  the  particular  case  before  us  such  a  construction 
is  clearly  correct. 

Looking  to  the  correspondence  of  Mr.  Haire  with 
the  banks,  when  these  certificates  were  issued,  it  ap- 
pears beyond  doubt  that  Mr.  Haire  himself  used  the 
conjunctions  ''or"  and  "and"  as  convertible  words  in 
arranging  about  these  deposits.     It  is  conceded  that 
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he  had  the  same  intention  with  reference  to  both  de- 
posits. In  his  correspondence  with  the  Mechanics' 
Bank  &  Trust  Company  we  find  him  requesting  that 
certificates  be  issued  payable  to  the  order  of  himself 
or  wife,  and  in  two  of  his  letters  to  the  East  Tennes- 
see National  Bank  about  the  deposit  there  he  requests 
that  the  certificate  be  issued  to  the  order  of  himself 
and  wife.  Both  banks  made  the  certificates  payable 
to  Haire  or  his  wife.  We  think  these  letters  of  his 
show  conclusively  that  he  attached  no  such  significance 
to  the  word  **or''  in  the  certificates  of  deposit,  as  coun- 
sel for  complainants  ascribe  to  the  use  thereof,  but,  on 
the  contrary,  his  letters  very  clearly  show  that  he  took 
no  distinction  between  the  words  ''or''  and  "and'' 
in  this  connection,  and  neither  did  the  East  Tennessee 
National  Bank. 

It  thus  appearing  to  us  that  the  certificates  of  de- 
posit must  be  dealt  with  as  if  payable  to  Mr.  Haire 
and  his  wife,  there  would  be  little  more  difficulty  in 
the  case  were  it  not  for  Mr.  Haire 's  will,  which  has 
been  admitted  to  probate. 

Where  an  obligation  is  taken  to  husband  and  wife, 
such  joint  security  or  chose  in  action  survives  to  the 
wife  as  against  the  personal  representative  of  the  hus- 
band. It  makes  no  difference  whether  the  considera- 
tion of  the  chose  in  action  passes  from  the  husband  or 
not.  The  form  of  the  security  implies  a  design  on  the 
husband's  part  to  benefit  the  wife,  and  the  law  will 
effectuate  this  design.  While  during  her  lifetime  the 
husband  might  reduce  this  joint  chose  in  action  to 
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possession  just  as  he  could  the  wife's  individual  chose 
in  action,  if  he  fails  to  make  such  reduction  to  posses- 
sion during  coverture,  such  security  will  survive  to 
his  wife.  These  propositions  are  too  firmly  established 
to  necessitate  elaboration.  Jolmson  et  al,  v.  Lusk, 
Ex'r,  et  al.,  6  Cold.,  113,  98  Am.  Dec,  445;  McMillan  v. 
Mason  <&  SherrUl,  5  Cold.,  263,  98  Am.  Dec,  401;  PUe 
v.  PUe,  6  Lea,  508,  40  Am.  Rep.,  50 ;  21  Cyc,  1197. 

Mr.  Haire  did  nothing  in  his  lifetime  which,  would 
amount  to  a  reduction  to  possession  of  these  certificates 
of  deposit;  in  fact,  they  were  renewed,  each  of  them, 
repeatedly,  and  each  time  renewed  payable  to  himself 
or  his  wife.  In  this  way  he  continued  to  recognize 
her  joint  interest  therein  until  the  time  of  his  death. 

It  is  true  that  h6  kept  such  certificates  of  deposit  in 
his  possession,  but  mere  possession  by  the  husband  does 
not  aomunt  to  a  reduction  into  possession.  21  Cyc, 
1182;  Bishop  on  Married  Women,  sees.  119,  120. 

But  it  is  insisted  that  Mr.  Haire  undertook  a  dispo- 
sition of  these  certificates  of  deposit  by  the  will  which 
has  been  set  up  as  valid.  While  the  will  does  not  men- 
tion said  certificates  of  deposit  eo  nomine,  still  it  may 
be  fairly  conceded  upon  the  facts  appearing  in  this 
case  that  it  was  the  testator 's  intention,  to  dispose  of 
thes^  securities  by  this  instrument. 

Can  a  husband  who  fails  to  reduce  his  wife's  chose 
in  action  to  possession  during  coverture  dispose  of 
such  property  by  will  and  defeat  her  right  of  survivor- 
ship?   We  think  not,  and  this  we  are  forced  to  say, 
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although  such  conclusion  conflicts  with  a  previous  ex- 
pression by  this  court. 

The  general  rule  announced  in  numerous  cases  is 
that  marriage  amounts  to  a  qualified  gift  only  of  the 
choses  in  action  which  the  wife  possesses  at  the  time 
of  the  marriage  or  thereafter  acquires,  and  to  perfect 
his  title  and  make  certain  his  rights  thereto,  so  as  to 
defeat  the  wife's  right  of  survivorship,  there  must  be 
a  reduction  to  possession  by  the  husband  during  co- 
verture. McElhatton  v.  Howell,  5  Tenn.  (4  Hayw.), 
19;  Cox  V.  Scott,  68  Tenn.  (9  Baxt.),  305;  Bice  v.  Mc- 
Reynolds,  76  Tenn.  (8  L6a),  37;  Smith  v.  Smith,  98 
Tenn.,  102,  38  S.  W.,  439,  60  Am.  St.  Rep.,  838 ;  Prewitt 
v.  Bv/nch,  101  Tenn.,  723,  50  S.  W.,  748. 

In  Pile  V.  Pile,  74  Tenn.  (6  Lea),'  508,  40  Am.  Rep., 
50,  the  husband  executed  a  will  in  which  he  disposed 
of  a  chose  in  action  payable  to  his  wife  and  himself 
jointly.  The  court  recognized  the  wife's  right  of  sur- 
vivorship in  such  a  joint  security,  and  quoted  from  1 
Daniel's  Neg.  Inst.,  sec.  257,  to  the  effect: 

' '  That  any  act  of  the  husband  during  marriage  mani- 
festing a  distinct  purpose  to  make  his  wife's  chose  in 
action  his  own  operates  as  a  reduction  into  possession 
and  bars  her  right  of  survivorship ;  but  mere  intention, 
unaccompanied  by  act,  will  not  suffice." 

The  court  then  said : 

'*It  is  true  as  a  will  to  convey  to  his  devisees  and 
legatees  his  property  it  only  took  effect  to  vest  them 
with  rights  at  his  death;  but  as  an  act  declaratory  of 
ins  purpose  and  intention  that  certain  named  persons 
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should  have  this  note  or  its  proceeds  it  was  done  and 
completed  before  his  death.  It  certainly  was  an  *act 
of  the  husband  during  marriage  manifesting  a  distinct 
purpose  to  make  his  wife's  choses  in  action,'  or  rather 
his  own  choses  in  action,  subject  to  his  exclusive  con- 
trol and  disposition,  and  thus  to  defeat  her  right  of 
survivorship. 

^*If  to  bring  suit  in  his  own  name,  or  transfer  the 
note  t(x  another,  or  place  it  among  his  valuable  papers, 
claiming  it  as  his  own,  would  be  sufficient  to  defeat  his 
wife's  right  of  survivorship,  we  are  of  opinion  the 
declaration  of  such  intention  by  the  act  of  signing  and 
duly  executing  his  will  is  sufficient  to  effect  the  same 
object."    Pile  v.  Pile,  6  Lea,  512,  40  Am.  Rep.,  50. 

We  are  unable  to  follow  this  reasoning  of  the  learned 
judge. 

As  is  conceded,  a  will  is  of  no  effect  until  after  the 
death  of  the  testator.  Swiney  v.  Swiney,  14  Lea,  316; 
Swails  V.  Bushart,  2  Head,  561 ;  Johnson  v.  Johnson, 
103  Tenn.,  32,  52  S.  W.,  814. 

We  have  just  seen  that  there  must  be  some  act 
amounting  to  a  reduction  to  possesion  during  coverture 
in  order  to  bar  the  wife's  right  of  survivorship,  and, 
as  the  court  said  in  Pile  v.  Pile,  supra,  a  mere  inten- 
tion, unaccompanied  by  an  act,  will  not  suffice. 

The  drafting  of  a  will  is  not  a  definite  or  positive 
act  in  the  sense  of  the  law.  Drawing  a  will  can  have 
no  effect  on  the  title  to  property.  No  status  is  changed 
thereby.    The  effect  of  a  will  is  postponed  until  ^ft^r 
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the  death  of  the  testator,  when  the  marriage  relation 
between  the  testator  and  his  wife  is  at  an  end. 

Reduction  to  possession  must  be  by  an  act  certain, 
definite,  and  positive.  A  will  is  ambulatory.  The  in- 
corporation in  a  will  or  a  provision  disposing  of  his 
wife's  unreduced  choses  in  action  is  the  mere  expres- 
sion of  an  intention  on  the  part  of  the  husband  to 
transfer  them  or  assign  them  after  his  death — after 
coverture  has  ended,  when  his  power  over  them  is  gone. 

The  authorities  say  that  the  husband's  intention  to 
reduce  the  wife's  choses  ''must  be  followed  by  some 
postive  act  changing  the  property  and  divesting  it  out 
of  the  wife."  Bell,  Husband  and  Wife,  55,  56;  Bishop 
on  Married  Women,  111;  Schouler's  Domestic  Rela- 
tions, sec.  84. 

The  mere  making  of  a  will  cannot  divest  the  wife's 
interests  nor  change  the  status  of  her  property ;  for  the 
will  does  not  speak  nor  operate  until  the  husband  has 
passed  into  that  realm  where  there  is  neither  ''marry- 
ing or  giving  in  marriage,"  and  he  is  beyond  the  exer- 
cise of  any  marital  right  or  earthly  act. 

The  case  of  PUe  v.  Pile,  supra,  is  without  any  au- 
thority to  support  it. 

In  Nash  v.  Nash,  2  MaJdock,  133,  56  Eng.  Rep.,  284, 
and  in  the  case  of  Blount  v.  Bestland,  5  Ves.,  515,  31 
Eng.  Rep.,  719,  attenipts  were  made  to  dispose  of  the 
wives'  unreduced  choses  by  the  husbands'  wills.  It 
was  not  contended  in  either  case  that  the  making  of 
these  wills  amounted  to  a  reduction,  and  the  effort  of 
counsel  was  to  show  that  the  choses  had  been  reduced 
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by  certain  acts  during  coverture.  Such  acts  were  held 
insufficient,  the  wives '  rights  of  survivorship  were  sus- 
tained, and  the  provisions  in  the  wills  respecting  the 
securities  in  question  were  given  no  effect  whatever. 

In  Dummer  v.  Pitcher,  the  testator  had  taken  certain 
stocks  in  the  joint  names  of  his  wife  and  himself.  It 
was  insisted  that  this  stock  passed  under  his  will.  It 
was  held  by  the  Vice  Chancellor,  Sir  L.  Chadwell,  that 
the  wife,  ''by  surviving  her  husband,  became  abso- 
lutely entitled  to  the  sums  of  stock."  Dummer  v. 
Pitcher,  5  Sim.,.35,  58  Eng.  Rep.,  251. 

This  ease  was  appealed  and  affirmed.  In  his  disposi- 
tion of  the  appeal  Lord  Chancellor  Brougham  said : 

' '  It  was  further  contended  that  the  circumstances  of 
the  testator's  power  over  the  chose  in  action  continu- 
ing after  the  transfer  and  up  to  his  death  differs  in  this 
from  the  case  of  advancement  to  a  child.  But  there  is 
a  great  fallacy  here,  as  it  seems  to  me.  The  testator's 
power  may  have  continued,  but  in  what  capacity!  As 
husband  and  in  the  exercise  of  his  marital  right.  Then 
suppose  it  to  be  admitted  that  he  might  have  reduced 
the  stock  (a  chose  in  action)  into  possession  by  having 
had  it  retransferred  into  his  own  name  during  his  life- 
time, still  the  argument  is  not  at  all  advanced,  for  it  is 
not  pretended  that  anything  was  done  after  the  first 
transfer,  the  stock  standing  in  the  joint  names  at  the 
date  of  the  will,  and  at  the  death  of  the  testator.  The 
liusband  makes  the  will  which  is  said,  indeed,  not  to 
relate  to  the  stock.  But,  suppose  with  a  view  to  this 
part  of  the  argument,  we  were  to  admit  that  it  did ;  the 
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wife  ^8  right  would  survive  nevertheless.  I  have  no 
doubt  whatever  that  the  stock  survived  to  the  wife. ' ' 
Bummer  v.  Pitcher,  2  My.  &  K.,  262,  39  Eng.  Rep.,  944. 

It  thus  seems  that,  upon  reason  and  authority,  PUe 
V.  PUe  on  this  point  must  be  overruled.  The  will  of 
the  husband  was  not  effective  to  cut  off  Mrs.  Haire 's 
right  of  survivorship  in  these  certificates  of  deposit, 
which  we  have  held  to  be  joint  choses. 

It  results  that  the  decree  of  the  court  of  civil  appeals 
in  this  respect  was  erroneous,  and  must  be  reversed. 
The  costs  of  these  proceedings  will  be  divided  between 
the  parties. 
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Geobge  W.  McCravy  and  Pbabl  Lasteb  v.  The  State 

OF  Tennessee^ 

{KnoxvUle.    September  Term,  1915.) 

1.  HOMICIDE.     Offenses.      Evidence.     Sufficiency. 

In  a  prosecution  for  assault  with  intent  to  commit  murder  in 
the  first  degree,  evidence  held  insufficient  to  warrant  convic- 
tion.    iPoit,  pp.  366,  367.) 

2.  CRIMINAL   LAW.      Evidence.      Expert   testimony. 

In  a  prosecution  for  assault  with  intent  to  commit  murder  in 
the  first  degree,  a  medical  expert,  while  qualified  to  testify  as 
to  the  range  of  the  bullet,  is  not  qualified  to  testify  that  the 
prosecuting  witness,  who  was  found  with  the  revolver  in.  her 
hand,  could  not  have  inflicted  the  shot  herself,  for  that  was  the 
ultimate  question  for  the  Jury,  and  any  person  reasonably  fa- 
miliar with  firearms  could  draw  as  accurate  a  conclusion  as 
the  medical  expert     (Post,  pp.  367-369.) 

Case  cited  and  approved:  Telephone  A  Telegraph  Co.  v.  Mill  Ca, 
129  Tenn.,  374. 


FROM  GREENE. 


Error  to  the  Circuit  Court  of  Greene  County. — Dana 
Habmon,  Judge. 

SusoNG  &  Biddle,  Swingle  &  Susong  and  J.  Authub 
Atchley,  for  plaintiffs  in  error. 

Wm.  H.  Swiggabt,  Jb.,  Assistant  Attorney-General, 
for  the  State. 
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Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

The  defendants  were  indicted  jointly  for  assault  with 
intent  to  commit  murder  in  the  first  degree  upon  Mrs. 
George  W.  McCravy.  The  two  defendants  were  con- 
victed of  the  charge. 

On  Thanksgiving  Day,  November  26,  1914,  Mrs.  Mc- 
Cravy, wife  of  defendant  George  McCravy,  was  shot 
in  the  arm  and  head.     The  doctor  who  attended  her 

i  stated  that  the  ball  entered  the  left  side  of  the  head 

above  the  left  ear  and  to  the  front  near  the  temple, 
ranging  about  half  an  inch  downward,  coming  out  on 
the  other  side  of  the  head.  The  next  day  he  discovered 
a  bullet  wound  also- in  her  left  arm  above  the  elbow, 

I  and  he  stated  that  this  wound  indicated  that  the  ball 

I  had  entered  from  the  outside  of  the  arm,  coming  out 

on  the  inside  next  to  the  body.  The  theory  of  the  State 
was  that  both  these  wounds  were  from  one  pistol  shot, 
and  that  her  left  arm  was  evidently  thrown  up  to  guard 

'  against  the  assault  when  both  wounds  were  received. 

The  proof  is  entirely  circumstantial.  George  Mc- 
Cravy and  Pearl  Laster  had  been  on  intimate  terms 
for  some  months  prior  to  the  shooting,  and  he  admits 
illicit  relations  with  her.  The  sister  of  Mrs.  McCravy 
had  been  staying  to  assist  in  the  household  work,  Mrs. 
McCravy  being  an  invalid;  but  there  was  some  little 
friction  between  the  two  sisters,  and  she  left.  There- 
upon Pearl  Laster  was  employed  and  had  remained  in 
the  household  for  some  two  months  previous  to  the 
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shooting.  At  one  time  she  had  been  forced  to  leave 
by  relatives  of  Mrs.  McCravy.  One  of  these  relatives 
who  compelled  her  to  leave  was  also  shown  to  have 
been  nndnly  intimate  with  Pearl  Laster.  McCravy 
visited  her  while  she  was  away,  probably  twice.  It 
seems  that  the  wife  of  McCravy  made  no  objection  to 
the  Laster  woman  staying  with  her,  and  they  got  along 
amicably.  Whatever  illicit  relations  there  were  between 
Pearl  Laster  and  George  McCravy  seem  to  have  been 
with  the  consent  of  Mrs.  McCravy,  although  defendant 
said  that  no  such  relations  were  maintained  while  the 
Laster  woman  was  in  the  household.  The  proof  shows, 
and  Mrs.  McCravy  admitted  on  the  witness  stand,  that 
she  was  not  averse  to  her  husband  maintaining  illicit 
relations  with  other  women  because  of  the  fact  that  she 
was  an  invalid. 

The  night  before  the  shooting  McCravy  came  home 
with  some  whisky,  which  he  stated  was  for  his  wife. 
The  proof  shows  that  she  drank  whisky  and  so  did  he. 
She  testified  that  her  husband  was  always  kind  to  her, 
and  also  that  the  Laster  woman  was  kind  to  her  and 
the  children.  The  next  morning  Mrs.  McCravy,  Mrs. 
Laster,  and  the  children  arose  and  had  breakfast. 
Shortly  after  breakfast,  Mrs.  McCravy  went  out  to  the 
closet,  a  short  distance  from  the  house,  where  the  shoot- 
ing took  place.  The  State  introduced  a  number  of  wit- 
nesses showing  illicit  relations  between  McCravy  and 
the  Laster  woman,  consisting  of  admissions  made  by 
him,  and  two  letters  alleged  to  have  been  written  by 
him  to  her  in  very  endearing  terms.    Mrs.  Laster  and 
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Mr.  McCravy  and  the  nine  year  old  son  of  the  McCra- 
vys,  named  Cubert,  made  statements  immediately 
after  the  shooting  as  to  how  it  occurred.  Mrs.  Laster 
did  not  go  upon  the  witness  stand.  The  State  intro- 
duced Mrs.  McCravy,  but  she  remembers  nothing  about 
the  occurrence  and  has  no  recollection  of  what  trans- 
pired the  night  before,  or  that  morning.  Soon  after  the 
shooting,  the  defendants  were  arrested,  and  the  defend- 
ant George  McCravy  was  placed  in  jail.  After  that 
time  he  did  not  see  his  wife  and  son  and  had  no  oom- 
munciation  with  them.  They  had  been  taken  by  his 
wife's  people,  with  whom  they  stayed  until  the  trial. 
The  attorney  for  McCravy  did  not  see  the  little  boy 
until  the  day  before  he  was  introduced  as  a  witness  by 
the  defendant,  and  was  then  only  permitted  to  talk 
with  him  in  the  presence  of  the  physician,  Dr.  Myers, 
who  was  a  disinterested  party.  The  boy  made  his 
statement  without  suggestion  from  the  attorney,  and 
in  effect  it  was  the  same  that  he  had  made  immediately 
after  the  shooting  and  to  other  parties,  and  was  the 
same  as  statements  made  by  George  McCravy  and  the 
Laster  woman  on  the  same  day  of  the  shooting.  He 
said  that  he  had  been  told  to  go  to  the  spring  by  his 
mother  and  Mrs.  Laster.  This  spring  was  shown  to 
have  been  about  two  hundred  yards  southwest  of  the 
house.  He  said  that  his  mother  was  in  the  house  when 
he  left,  and  that  when  he  returned  and  had  reached  the 
gate  he  heard  a  pistol  shot  up  about  the  closet,  which 
was  north  of  the  house.  He  went  in  and  asked  the 
Laster  woman  who  shot,  and  she  replied  that  she  did 
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not  know  and  did  not  care.  He  was  then  told  to  cut 
Borne  jfirewood,  and  went  out  to  a  place  between  the 
house  and  the  closet  where  he  was  engaged  in  chopping 
off  a  stick.  When  he  had  about  half  finished  cutting 
the  stick  in  two,  he  saw  his  mother  coming  out  of  the 
closet  door,  letting  a  pistol  drop  from  her  hand  as  she 
started ;  that  she  came  outside  and  fell  beside  the  door. 
He  then  began  to  scream  for  his  father  to  come.  He 
said  that  his  father  was  in  bed  at  the  time;  that  he 
had  noticed  him  just  before  he  went  out  of  the  house 
in  the  same  position  he  had  been  lying  from  the  time 
he  (the  boy)  got  up  before  breakfast,  apparently 
asleep.  The  father  hurriedly  put  on  his  pants  and 
socks  and  ran  out  and  took  hold  of  his  wife  and  said 
to  her,  **What  do  you  mean?''  and  she  laughed  and 
said,  **0h,  nothing,"  and  that  the  ''younguns"  aggra- 
vated the  life  out  of  her  and  she  tried  to  get  herself  out 
of  the  way.  Defendant  carried  her  in  the  house  and 
placed  her  on  the  bed  and  immediately  telephoned  for 
the  doctor.  When  the  doctor  and  others  arrived,  de- 
fendant gave  his  statement,  which  was  practically  the 
same  as  that  told  by  the  little  boy.  Mrs.  McCravy  said 
that  she  did  not  shoot  herself,  but  upon  further  ex- 
amination she  indicated  that  she  only  meant  by  this 
that  she  did  not  know  anything  about  shooting  her- 
self, and  that  she  had  no  recollection  whatever  in  re- 
gard to  it.  She  said  that  she  started  to  see  her  hus- 
band before  the  trial,  but  that  her  brother  would  not 
let  her  go,  and  that  she  had  not  talked  to  her  husband 
since  she  was  hurt.     She  said  that  she  knew  how  to 
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fire  the  pistol,  which  was  a  Colt 's  automatic ;  that  *  *  all 
you  had  to  do  was  just  to  pull  the  trigger/*  She  had 
previously  fired  the  pistol. 

Dr.  Myers  testified  that  the  Laster  woman  told  him 
that  Cubert  was  at  the  wood  pile  chopping  wood,  as 
stated  by  Cubert,  and  he  (Dr.  Myers)  went  out  and  saw 
the  stick  which  had  been  half  cut  in  two  by  the  boy. 

McCravy's  character  before  this  affair  came  up  was 
shown  by  all  the  witnesses  to  have  been  good.  • 

The  main  facts  relied  upon  for  the  conviction  are 
that  Dr.  Myers  stated  that  Mrs.  McCravy  could  not 
have  inflicted  the  wound  in  her  left  arm  and  through 
the  head  herself,  thus  indicating  that  it  must  have  been 
done  by  some  one  else,  and  the  further  theory  of  the 
prosecution  is  that,  as  McCravy  was  keeping  the  Laster 
woman,  it  was  his  desire  to  get  rid  of  his  wife  in  order 
to  maintain  relations  with  or  marry  Mrs.  Laster. 

When  Pearl  Laster  was  arrested  by  the  officers,  she 
was  induced  to  make  a  statement,  to  the  effect  that  Mc- 
Cravy did  the  shooting  so  that  she  and  McCravy  could 
get  married;  that  he  tried  to  get  her  to  do  the  shoot- 
ing, but  she  would  not ;  and  that  he  jumped  out  of  bed 
and  ran  out  of  the  house  in  his  nightclothes  while  Mrs. 
McCravy  was  in  the  closet,  shot  her,  and  ran  back  and 
jumped  in  the  bed.  On  the  trial,  however,  the  Laster 
woman  was  not  placed  on  the  stand.  After  this  state- 
ment was  made  by  her,  witnesses  testified  that  Mc- 
Cravy made  statements  rather  indicating  that  Mrs. 
Laster  might  have  done  the  shooting,  but  he  nowhere 
admitted  that  he  was  awake  or  knew  anything  about  it 
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until  called  by  the  boy.  After  the  shooting  McCravy 
exhibited  considerable  emotion,  and  in  speaMng  of  his 
wife  to  the  doctor  his  eyes  were  filled  with  tears.  On 
the  witness  stand  when  he  was  detailing  how  he  found 
his  wife  shot  and  all  about  the  incident,  the  stenog- 
raphic notes  show  that  he  wept.  The  proof  is  positive 
and  uncontradicted  that  he  got  along  well  with  his  wife. 
The  Laster  woman  was  married,  and  it  could  hardly  be 
supposed  that  McCravy  had  any  intention  of  marrying 
her.  Whatever  illicit  relations  that  existed  were  en- 
tirely agreeable  to  Mrs.  McCravy,  so  that  we  can  see 
no  overpowering  motive  upon  the  part  of  McCravy 
to  murder  his  wife,  for  whom  he  seemingly  had  affec- 
tion, and  who  was  the  mother  of  his  four  children. 
From  Mrs.  McCravy 's  testimony  it  is  evident  that  she 
does  not  believe  her  husband  shot  her.  The  boy,  Cu- 
bert,  gave  a  very  clear  and  rather  convincing  state- 
ment, without  any  contradiction  whatever.  So  far  as 
the  particular  facts  proven  are  concerned,  they  indi- 
cate most  strongly  that  Mrs.  McCravy  fired  the  shot 
with  suicidal  intent.  The  fact  that  she  does  not  re- 
member anything  about  it  may  be  due  to  the  injury  to 
her  head,  or  it  may  indicate  that  she  was  insane  at  the 
time.  The  Laster  woman  is  a  vacillating,  weak  char- 
acter, of  lewd  habits,  and  h^r  statements  made  to  the 
officers  evidently  while  under  pressure,  and  to  which 
McCravy  had  no  power  to  cross-examine,  are  not  very 
conclusive  to  indicate  a  conspiracy  between  the  two  de- 
fendants to  commit  the  crime.  So  far  as  her  statement 
could  indicate  otherwise  than  to  show  a  conspiracy,  it 
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can  only  be  treated  as  a  confession  upon  her  own  part, 
and  not  as  evidence  to  show  the  guilt  of  McCravy.  It 
was  probably  nothing  more  than  a  weak  and  forced 
effort  to  throw  the  responsibility  upon  McCravy  and 
becomes  a  witness  for  the  State  in  order  to  be  released 
from  custody  herself. 

The  most  difficult  fact  to  get  over  by  the  defendant 
is  the  testimony  of  the  doctor  as  to  the  range  of  the 
bullet,  the  position  of  the  wounds,  and  his  statement 
that  these  wounds  could  not  have  been  inflicted  by  Mrs. 
McCravy.  However,  we  are  not  convinced  that  it  was 
impossible  for  Mrs.  McCravy  to  have  fired  the  shot  or 
shots.  There  could  have  been  more  than  one  shot  fired. 
There  is  a  possibility  that  the  doctor  was  mistaken  as 
to  the  range  of  the  ball,  although  he  was  probably  cor- 
rect in  his  conclusion.  He  gave,  no  reason,  however, 
showing  why  he  knew  the  ball  ranged  from  the  left 
to  the  right  side.  He  is  evidently  an  honest,  ^straight- 
forward, and  competent  man ;  but  we  are  not  convinced 
from  his  testimony  that  he  was  correct  in  his  conclusion 
that  this  ball  could  not  have  been  fired  by  Mrs.  Mc- 
Cravy, passing  through  the  left  arm  and  through  the 
head  as  he  indicated.  He  is  not  shown  to  be  an  expert 
on  the  use  of  firearms. 

Mrs.  McCravy  was  probably  a  slender  woman. 
While  a  stocky  built,  fleshy  person  could  not  without 
difficulty  reach  around  and  fire  a  shot  into  the  left  side 
of  the  head,  it  is  very  apparent  to  us  that  a  slender 
person  could  do  so,  and  we  see  no  reason  why  such 
person  could  not  also  fire  through  the  left  arm  at  the 
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same  time.  Mrs.  McCravy  may  have  used  her  left 
arm  to  shield  her  face  from  the  fire  of  the  pistol.  She 
could  have  pulled  the  trigger  with  her  thumb,  holding 
the  stock  of  the  pistol  in  the  same  hand,  with  the 
weapon  pointed  toward  her  head  and  against  the  out- 
side of  her  arm  thrown  up  against  the  side  of  her  head. 
The  closet  where  she  was  shot  was  very  small,  and 
marks  upoij  the  side  of  it,  proven  by  some  of  the  wit- 
nesses, indicated  that  the  bullet  struck  about  sixteen 
inches  above  the  seat  where  she  was  probably  sitting, 
and  struck  the  side  of  the  wall  to  the  right  as  one  faces 
the  door.  A  bullet  would  not  have  so  ranged  if  shot 
from  the  door.  The  bullet  was  afterward  found  on  the 
floor.    A  spot  of  blood  was  also  on  the  floor. 

In  view  of  the  positive  and  uncontradicted  testimony 
as  to  the  material  facts  in  the  record,  we  do  not  believe 
the  proof  sustains  the  verdict,  but  rather  that  there  is 
a  preponderance  of  proof  against  the  verdict,  especially 
when  considered  in  view  of  the  requirement  that  in 
order  to  convict  upon  circumstantial  evidence  alone  the 
proof  must  be  so  strong  and  convincing  as  to  exclude 
every  other  reasonable  hypothesis  than  that  of  the 
defendant's  guilt. 

There  are  some  assignments  of  error  in  the  record 
as  to  the  admission  of  evidence,  consisting  of  the  al- 
leged letters  written  by  George  McCravy  to  Pearl  Las- 
ter,  also  proof  of  certain  telephone  conversation  be- 
tween McCravy  and  Pearl  Laster ;  also,  as  to  allowing 
the  State  to  introduce  proof  of  statement  by  the  de- 
fendant Mrs.  Laster  tending  to  incriminate,  not  her- 
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self,  but  defendant  McCravy  after,  she  had  refused  to 
testify. 

We  do  not  regard  these  assignments  as  of  sufficient 
importance  to  merit  a  reversal.  The  Laster  woman  re- 
fused to  go  upon  the  stand  at  the  close  of  the  testimony 
for  the  State,  and  testify  in  her  own  behalf.  After- 
ward, the  State  introduced  proof  as  to  these  conversa- 
tions, in  which  Mrs.  Laster  undertook  to  incriminate 
McCravy,  and  thereafter  her  attorney  asked  permis- 
sion to  permit  her  to  go  upon  the  stand,  saying  that 
the  reason  she  had  not  originally  taken  the  stand  was 
that  they  did  not  regard  the  proof  against  her  sufficient 
to  make  it  advisable  for  her  to  testify  in  her  own  de- 
fense. As  to  whether  she  ought  to  have  been  permitted 
to  testify  after  the  introduction  of  these  conversations, 
the* court  will  indicate  no  opinion,  as  this  will  probably 
not  occur  again  in  case  there  is  a  new  trial.  The  court 
will  say,  however,  that  it  appears  she  desired  to  take 
the  stand  after  these  statements  were  proven,  and  was 
not  permitted  to  do  so  by  the  court 

There  is  one  assignment  of  error  in  regard  to  ad- 
mission of  testimony  which  we  do  deem  of  sufficient  im- 
portance to  rule  upon,  and  that  is  as  to  the  alleged 
error  of  the  court  in  allowing  Dr.  Myers  to  testify, 
over  the  objection  of  defendants,  in  substance,  that  it 
would  not  have  been  possible  for  the  injured  woman, 
Mrs.  McCravy,  to  have  shot  herself  in  the  manner  in 
which  she  was  shot.  We  think  that  his  testimony  was 
competent  giving  his  opinion  as  to  the  range  of  the 
bullet.    He  did  not  say  that  he  was  a  man  of  experience 
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in  the  treatment  of  gunshot  wounds,  but  no  exception 
was  taken  to  his  testimony  on  the  ground  that  he  had 
not  qualified  as  an  expert,  and  we  think  an  expert  may 
properly  testify  as  to  the  range  of  a  bullet  through 
any  part  of  the  human  body.  That  involves  a  ques- 
tion of  anatomy  and  id  sufficiently  scientific  in  its  na- 
ture as  to  admit  of  expert  testimony.  We  are  of  opin- 
ion, however,  that  it  was  error  to  permit  him  to  give 
his  opinion  as  an  expert,  or  to  state  as  he  did,  in  sub- 
stance, positively  that  the  bullet  could  not  have  been 
shot  by  Mrs.  McCravy  in  the  manner  in  which  she  was 
shot.  Testimony  is  permissible  allowing  an  expert  to 
state  a  conclusion  or  give  an  opinion  on  a  subject 
which  is  peculiarly  a  matter  of  superior  knowledge  on 
his  part,  for  the  reason  that  the  lay  mind  is  not  so  com- 
petent to  form  an  opinion  or  reach  a  conclusion.  Such 
expert  opinion  or  conclusion,  however,  may  be  per- 
mitted only  in  matters  peculiarly  within  the  knowledge 
of  an  expert.  The  question  whether  a  delicate  woman 
can  reach  around  with  the  right  hand  and  shoot  her- 
self in  the  left  side  of  the  head,  or  whether  she  can  do  so 
at  the  same  time  shooting  herself  through  the  left  arm, 
is  not  peculiarly  a  matter  of  expert  learning  upon  the 
part  of  a  physician.  This  is  a  conclusion  which  the  or- 
dinary practical  mind  may  reach,  as  well  as  the  trained 
physician,  and  can  be  more  readily  reached  by  one 
trained  in  the  use  of  firearms.  Whether  Mrs.  McCravy 
shot  herself  was  the  ultimate  fact  to  be  reached  by  the 
jury,  because  if  she  shot  herself  it  necessarily  follows 
that  both  defendants  were  innocent.     To  permit  the 
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doctor  to  say  whether  it  was  possible  for  her  to  do 
this,  when  the  jury  could  as  well  reach  the  same  conclu- 
sion, was  an  invasion  of  their  province.  Telephone  (& 
Telegraph  Co.  v.  MUl  Co.,  129  Tenn.,  374,  381,  382, 164 
S.  W.,  1145. 

It  is  not  a  question  of  anatomy,  but  a  question  of 
the  physical  use  of  the  hand  and  arm  with  a  Colt's  25 
automatic  revolver,  as  to  whether  this  wound  could 
have  been  self-inflicted.  The  doctor  introduced  by  the 
State  may  have  known  very  little  about  the  Use  of  such 
firearms.  A  slender,  wiry  person,  such  as  this  woman 
doubtless  was,  who  knew  how  to  use  a  weapon  like  this 
as  she  did,  may  have  been  able  to  inflict  the  wound  as 
described  by  the  doctor.  The  sleeve  of  the  knit  under 
garment  through  which  this  bullet  passed  going 
through  Mrs.  McCravy 's  arm  was  introduced  as  an  ex- 
hibit to  the  testimony  and  has  been  inspected  by  us, 
and  it  is  our  opinion,  from  an  inspection  of  the  buljet 
holes  and  the  blood  stains  upon  the  garment  just  above 
the  curve  of  the  elbow  of  same,  that  there  is  a  proba- 
'bility  that  this  woman  could  have  fired  the  bullet 
through  her  arm  and  through  the  head  if  her  arm  was 
placed  against  the  side  of  the  head,  by  reaching  her 
right  hand  around  and  firing  against  the  arm.  It  was 
only  a  small  wound  in  the  arm,  going  slightly  through 
the  lower  or  back  part  of  the  arm. 

For  the  reasons  indicated,  the  case  is  reversed  and 
remanded. 

133  Tenn.  24 
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Phillip  D.  Gilbert  v.  W.  S.  Ashby  et  al. 

m 

{KnoxvUle.    September  Term,  1915.) 

1.  FRAUDULENT   CONVEYANCES.     Sale    in    bulk.         Partner- 

ship property.  Notice  to  individual  creditors. 
While  notice  of  sale  in  bulk  of  a  firm's  stock  in  trade  to  one 
of  the  partners  should  have  been  given  the  individual  creditors 
of  the  selling  partner,  they  cannot  attack  it  as  fraudulent;  pay- 
ment of  the  partnership  creditors,  assumed  by  the  buyer,  con- 
suming the  whole  stock.     (Poatt  pp.  371,  372.) 

Cases  sited  and  approved:  Daly  v.  Drug  Co.,  127  Tenn.,  412;  Ma- 
honey-Jones  Co.  V.  Sams  Bros.,  128  Tenn.,  207;  Fecheimer- 
Keifer  Co.  v.  Burton,  198  Tenn.,  682;  Buck  Stove  Co.  v.  Johnson, 
76  Tenn.,  282;  Fowlkes  v.  Heirs  &  Creditors  of  Bowers,  79  Tenn., 
144;  Jackson  Insurance  Co.  v.  Partee,  56  Tenn.,  296;  Carver  Gin 
&  Machine  Co.  v.  Bannon  &  Co.,  85  Tenn.,  712. 

2.  FRAUDULENT    CONVEYANCES.      Consideration.      Husband 

and  wife. 

The  undertaking  by  a  wife  to  personally  care  for  her  husband's 
mother  is  consideration  for  his  conveyance  to  her,  attacked  as 
fraudulent,  of  property  which  had  been  conveyed  to  him  in 
consideration  that  he  would  care  for  his  mother.  {Postt  pp.  372- 
374. 

Case  cited  and  approved:     Carpenter  v.  Franklin,  89  Tenn.,  142. 


FROM  HAMILTON. 


Appeal    from    the    Chancery  Court    of    Hamilton 
County. — W.  B.  Jabvin,  Chancellor. 

Moore  &  Darwin,  for  appellant. 

LusK  &  Thompson  and  Will  J.  Watson,  for  ap- 
pellees. 
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Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  in  the  present  case  was  filed  by  the  trustee  in 
bankruptcy  of  J.  H.  Hope  to  set  aside  as  fraudulent 
certain  sales  and  conveyances  made  by  him.  We  deem 
it  necessary  in  this  opinion  to  consider  only  two  of  the 
transactions. 

1.  J.  H.  Hope  and  his  daughter,  Amanda  T.  Hope, 
were  partners  in  a  small  grocery  store,  carrying  a 
stock  of  goods  worth  between  $900  and  $1,000.  On  June 
1, 1913,  they  dissolved  partnership,  the  daughter  taking 
the  stock  and  agreeing  to  pay  the  partnership  debts,  ex- 
cept that  she  permitted  her  father  to  take  out  of  the 
stock  $10  or  $15  worth  of  goods  as  the  part  that  would 
belong  to  him  after  the  settlement  of  the  debts.  The 
partnership  debts  amounted  to  between  $900  and  $1,000, 
or  about  the  value  of  the  stock.  These  debts  were  paid 
by  the  purchasing  partner,  Amanda  T.  Hope.  The  com- 
plainant represents  individual  creditors  of  J.  H.  Hope. 
The  contention  is  that  Amanda  T.  Hope  is  liable  for  the 
value  of  the  stock  of  gQods  because  she  did  not  give 
notice  to  all  the  creditors  of  her  father,  as  required  by 
the  bulk  sales  law  of  this  State.  Daly  v.  Drug  Co.,  127 
Tenn.  (19  Gates),  412, 155  S.  W.,  167,  Ann.  Cas.,  1914B, 
1101;  Mahoney-Jones  Co.  v.  Sams  Bros,  128  Tenn. 
(1  Thomp.),  207,  159  S.  W.,  1094;  Fecheimer-Keifer 
Co.  V.  Burton,  128  Tenn.,  682, 164  S.  W.,  1179. 

While  it  is  true,  as  held  in  Daly  v.  Drug  Co.,  that  the 
bulk  sales  law  applies  to  the  sale  and  purchase  of  an  in- 
terest in  a  stock  of  goods  by  one  partner  from  another. 
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yet  this  principle  can  be  of  no  service  to  the  complain- 
ant, because  the  partnership  creditors  were  first  entitled 
to  payment  over  the  individual  creditors  of  either  mem- 
ber of  the  firm  {Buck  Stove  Co.  v.  Johnson,  75  Tenn. 
[7  Lea],  282;  Fowlkes  v.  Heirs  S  Creditors  of  Bow- 
ers, 79  Tenn.  [11  Lea],  144, 146 ;  Jackson  Insurcmce  Co. 
V.  Partee,  56  Tenn.  [9  Heisk.],  296;  Carver  Gin  £  Ma- 
chine C.  V.  Bannon  &  Co.,  85  Tenn.  [1  Pick.],  712,  4  S. 
W.,  831,  4  Am.  St.  Rep.,  803,  and  cases  cited),  and,  as 
the  payment  of  this  class  of  creditors  by  the  purchasing 
partner  consumed  the  whole,  or  practically  the  whole, 
of  the  stock,  there  was  nothing  left  for  the  several  cred- 
itors of  J.  H.  Hope,  the  selling  partner,  and  no  injury 
was  inflicted  upon  the  complainant  representing  cred- 
itors of  the  latter  class.  This  point  was  referred  to 
and  reserved  in  Mahoney-Jones  Co.  v.  Sams  Bros., 
supra,  128  Tenn.,  210, 159  S.  W.,  1094,  and  in  the  last  of 
our  published  cases  upon  the  subject,  Fecheimer-Keifer 
Co.  V.  Burton,  supra,  it  was  held  that  a  creditor  who 
was  not  satisfied  could  recover  from  the  purchaser 
only  his  pro  rata.  Where  the  whole  fund  is  consumed 
by  creditors  having  priorities,  there  can  be  no  pro  rata 
left  for  inferior  creditors. 

2.  The  mother  of  J.  H.  Hope  conveyed  to  him  two 
lots  in  Chattanooga,  under  the  consideration  that  he 
would  support  her  the  rest  of  her  life,  would  bury  her, 
would  place  a  monument  at  her  grave  and  at  the  grave 
of  her  deceased  husband.  Hope  received  his  mother  in 
his  home,  but  was  away  most  of  the  time,  and  thus  left 
the  care  of  the  mother  wholly  to  his  wife.    His  wife  ob- 
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jectedy  and  refused  to  further  give  attention  to  the 
mother  unless  the  lots  should  be  conveyed  to  her.  The 
mother  was  old  and  blind  and  helpless.  Hope  had  no 
other  means  of  having  his  mother  taken  care  of.  Un- 
der these  circumstances  he  conveyed  the  property  to  his 
wife  to  secure  the  performance  of  the  services  which  he 
had  agreed  to  perform  for  his  mother.  It  is  insisted 
that  this  was  but  a  voluntary  gift,  inasmuch  as  the  hus- 
band had  the  right  to  command  his  wife's  services. 
This  right  is  no  better  than  a  fiction  as  against  an  un- 
willing  wife,  since  the  law  gives  no  means  of  compul- 
sion; and  if  such  means  were  given,  few  husbands 
would  be  found  willing  to  use  them. 

Under  the  facts  stated,  we  think  the  services  which 
the  wife  undertook  to  perform  furnished  a  valuable  con- 
sideration for  the  deed,  and  that  it  could  not  be  consid- 
ered voluntary.  Taking  a  more  technical  view  of  the 
matter,  it  may  be  said  that  the  husband  had  the  right  in 
good  faith  to  bestow  upon  his  wife  his  right  to  her  own 
services  as  separate  estate,  and  then  to  contract  with 
her  for  the  performance  to  him  of  those  services  as  a 
consideration  for  property  conveyed  to  her.  No  cred- 
itor could  object  to  such  an  arrangement  made  in  good 
faith  because  he  could  not  be  harmed,  since  in  no  event 
could  he  command  the  services  of  the  wife,  through  the 
husband  or  in  any  other  way.  This  is  within  the  prin- 
dple  of  Carpenter  v.  Franklin,  89  Tenn.  (5  Pick.),  142, 
14  S.  W.,  484. 

Beyond  question  it  would  not  be  in  accord  with  set- 
tled law,  or  with  sound  policy,  to  concede,   or  leave 
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grounds  for  inference,  that  a  wife  by  failure  to  dis- 
charge her  marital  duties  can  extort  a  conveyance  of 
her  husband's  property,  and  lawfully  claim  it  as 
against  her  husband's  creditors.  However,  under  the 
special  facts  of  the  present  case,  we  believe  the  wife's 
demand  was  made  in  good  faith,  and  was  reasonable. 
In  addition  to  what  has  already  been  said  on  this  sub- 
ject, it  must  be  noted  that  the  husband's  mother  was, 
so  to  speak,  a  stranger  in  the  family,  one  to  whom  the 
wife  owed  no  duty  in  her  capacity  as  such,  and  one 
whose  presence  added  new  and  onerous  duties  to  those 
incumbent  on  her  as  a  wife.  And,  while  it  is  true  that 
many  women  perform  without  compensation,  and  with- 
out complaint,  and  with  a  compassion  worthy  of  rever- 
ence, the  duty  thus  imposed  by  their  husbands, 
it  is  no  more  than  right  that,  where  the  husband 
is  himself  receiving  special  compensation  from  his  rel- 
ative, and  he  devolves  the  whole  care  of  her  upon  his 
wife,  the  latter  should  be  permitted  to  enjoy  such  spec- 
ial compensation  as  her  separate  estate. 

There  were  other  points  made  in  the  briefs,  all  of 
which  have  been  considered,  but  we  think  those  which 
we  have  stated  are  sufficient  to  support  the  conclusions 
we  have  reached. 

The  result  is  that  the  decree  of  the  court  of  civil  ap- 
peals is  affirmed. 
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Stat*;  ex  rd.  Estes,  Dist.  Atty.-Gen.  v.  Goodman,  et  ah* 

(Jackson.    April  Term,  1915.) 

1.  WILLS.  ''  Probate.     Probate  In  common  form. 

A  chancery  court  has  Jurisdiction  to  set  aside  the  probate  of  a 
will  In  common  form,  where  procured  through  fraud.  (Post, 
pp.  379-381.) 

Case  cited  and  dlBtinguished:     State  v.  Lancaster,  119  Tenn.,  638. 

Codes  cited  and  construed:  Code  1857-68,  ch.  6,  sees.  2138-2144; 
sees.  3825-3837,  ch.  6   (S.). 

2.  WILLS.      Will   contest.      Evidence. 

In  a  proceeding  where  the  yalldlty  of  a  will  was  in  issue,  evidence 
held  to  show  that  the  will  was  not  procured  through  fraud. 
(Post,  pp.  381-402.) 

3.  WILLS.     Validity.     Personal  property. 

To  he  a  valid  disposition  of  personal  property,  a  will  need  not  be 
attested  as  required  by  Shannon's  Code,  sec.  3895,  declaring 
that  no  will  shall  be  sufficient  to  convey  an  interest  in  lands 

unless  signed  by  the  testator  and  subscribed  by  two  disinter- 
ested witnesses.     {Post,  pp.  402-404.) 


*As  to  what  constitutes  capacity  or  incapacity  see  notes  in 
27  U  R.  A.  (N.  S.),  2,  L,  R.  A.,  1915 A,  443. 
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4.  WILLS.     Validity.      Personal    property. 

While  the  execution  of  a  will  must  be  proven  by  two  witnesses, 
or  it  is  not  sufficient  to  pass  title  to  personal  property,  it  is 
not  necessary  that  such  witnesses  be  subscribing  or  attesting 
witnesses.     {Post,  pp.  402-404.) 

Gases  cited  and  approved:  Suggett  v.  Kitchell,  14  Tenn.,  425; 
Moore  v.  Steele,  29  Tenn.,  563;  Jones  v.  Arterburn,  30  Tenn., 
97;  Davis  v.  Baugh,  33  Tenn.,  478;  Johnson  v.  Fry,  41  Tenn., 
101;  Morris  et  al.  v.  Swaney  et  al.,  54  Tenn.,  591;  BYanklin  v. 

Franklin,  90  Tenn.,  44;  Reagan  v.  Stanley,  79  Tenn.,  316-325. 

Code  cited  and  construed:     Sec.  3895  (S.). 

5.  WILLS.     Validity.     Personal    property. 

A  legatee  of  personal  property  is  not  incompetent  by  reason  of  his 
interest,  to  prove  the  execution  of  the  will;  his  interest  going 

only  to  his  credibility.    (Post,  pp.  404,  405.) 

Gases  cited  And  approved:  Moore  v.  Steele,  29  Tenn.,  563;  Johnson 
V.  Fry,  41  Tenn.,  101;  Franklin  v.  Franklin,  90  Tenn.,  44;  Bead- 
les V.  Alexander,  68  Tenn.,  644;  Orgain  v.  Irvine,  100  Tenn.,  194. 

6.  WILLS.      Review.      Presumptions. 

Where  the  probate  court  admitted  to  probate  in  common  form  a 
will  of  personality,  there  is  a  presumption,  in  the  absence  of 

evidence  to  the  contrary,  that  there  was  sufficient  evidence  to 
warrant  its  probate,  and  that  presumption  is  not  overthrown 
by  a  showing  that  some  of  the  witnesses  in  favor  of  the  will 
did  not  see  its  execution.     iPost,  p.  406.) 

7.  WILLS.     Validity.      Evidence. 

In  a  proceeding  where  the  validity  of  a  will  was  involved,  evi- 
dence held  to  warrant  a  finding  that  the  testator  had  sufficient 
mental  capacity.     (Post,  pp.  406-411.) 

8.  WILLS.     Validity.     Condition  of  testator. 

The  bodily  infirmities  of  a  testator  will  not  render  his  will  in- 
valid.    (Post,  pp.  406-411.) 

Gases  cited  and  distinguished:  Smith  v.  Harrison,  49  Tenn.,  230- 
247;   Nailing  v.  Nailing,  34  Tenn.,  630. 
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9.  WILLS.     Validity.     Testamentary  capacity. 

That  a  testator  who  dictated  his  will  while  in  his  last  illness  made 
grammatical  errors,  and  may  have  used  expressions  which  were 
not  applicable  to  his  estate,  does  not  show  his  want  of  mental 
capacity.    (Post,  p.  411.) 

10.  WILLS.     Conetruetlqn.      Bequest. 

The  intent  of  the  testator  will  he  given  effect,  and,  where  he  re- 
ferred to  aae  of  the  beneficiaries  by  name  different  from  her 
real  name,  she  is  entitled  to  the  bequest;  it  appearing  the  tes- 
tator always  addressed  her  in  that  name.     (Poatf  p.  412.) 

Cases  cited  and  approved:  Thompson  v.  McKisick,  22  Tenn.,  631; 
Lynch  v.  Burts,  48  Tenn.,  600;  Williams  v.  Williams,  18  Tenn., 
20;  Seay  v.  Toung,  39  Tenn.,  418;  Massie  v.  Jordan,  69  Tenn., 
646  i  Jobe  v.  DiUard,  104  Tenn.,  658. 

11.  WILLS.     Awarding  of  costs.     Right  to. 

Where  the  State  claimed  property  by  way  of  escheat  asserting 
that  deceased  died  intestate  without  heirs,  and  persons  claim- 
ing to  be  heirs  set  up  their  rights  adverse  to  claimants  under 
the  will,  neither  the  State  nor  the  rival  claimants,  the  will 
being  sustained  were  entitled  to  cost.     (P08t,  pp.  412,  413.) 


FROM  SHELBT. 


Appeal  from  the  Chancery  Court  of  Shelby  County 
to  the  Court  of  Civil  Apepals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — F.  H. 
Heiskell,  Chancellor. 

Cabboll,  Scott  &  Fisheb  and  Z.  N.  Estes,  for  plain- 
tiffs in  error. 

Wm.  H.  Fitzhugh,  MoGeheb,  Livingston  &  Farra- 
BAUGH,  J.  W.  Canada,  Henby  Cbaft,  Jackson  &  Mc- 
Eee,  Jebe  Hobne,  p.  H.  Phelan,  Jr.,  and  W.  A.  Col- 
UEB,  for  defendants  in  error. 
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Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  by  the  State  of  Tennessee  on  the  rela- 
tion of  Z.  N.  Estes,  District  Attorney-General,  in  and  for 
the  county  of  Shelby,  under  the  authority  conferred  on 
that  officer  by  chapter  6,  Code  of  1857-58.  See  sections 
2138-2144,  inclusive,  of  that  Code.  See,  also,  Shannon 's 
Code,  chapter  6,  sections  3825-3837,  inclusive.  The 
legislation  above  referred  to  applicable  to  the  present 
suit  are  those  sections  dealing  with  the  State 's  right  by 
such  a  proceeding  to  obtain  a  decree,  declaring  an 
escheat  to  the  State  for  the  benefit  of  the  common 
school  fund  of '  *  the  estate  real  and  personal  of  any  per- 
son dying  intestate  within  this  State  without  issue,  and 
leaving  no  relatives  entitled  by  the  law  of  descent  to  his 
estate. ' '  Such  was  the  purpose  of  the  original  bill  in 
the  present  proceeding.  The  estate  sought  to  be 
escheated  was  that  of  E.  J.  Halley,  who  departed  this 
life  in  Shelby  county,  Tennessee,  on  the  19th  day  of  Oc- 
tober of  the  year  1910.  That  this  estate  consisted 
wholly  of  personal  property  seems  to  be  a  fact  not  in 
dispute.  It  was  for  the  most  part  money  deposited  in 
bank  to  the  credit  of  the  testator.  The  balance  of  the 
estate  was  represented  by  purchase-money  notes  for 
two  adjoining  lots  of  land  located  on  the  east  side  of 
Main  street,  in  Memphis.  These  lots  Halley  conveyed 
to  May  H.  Smith,  D.  M.  Armstrong,  Abe  Goodman,  all 
of  Shelby  county,  by  deed  dated  March  5,  1910.  The 
consideration  expressed  in  this  deed  was  the  sum  of 
$60,000,  of  which  $10,000  was  cash  in  hand  paid,  atid 
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the  balance  Was  to  be  paid  at  the  rate  of  $5,000  annually 
for  ten  years,  with  interest  at  four  per  cent,  per  annum 
on  the  deferred  payments.  These  payments  were  se- 
cured by  trust  deed  on  the  two  lots  of  land,  which  were 
fully  described  in  the  deed.  At  the  time  this  deed  was 
executed;  Halley  and  the  purchasers  entered  into  a  con- 
tract whereby  he  agreed  that  he  would  repurchase  the 
property  from  them  at  the  same  price  provided  the  pur- 
chasers exercised  the  option  to  resell  to  him  within 
twelve  months  from  March  18, 1910.  At  the  time  of  his 
death  such  option  had  not  been  exercised  by  the  pur- 
chasers, but  the  timeNvithin  which  the  right  was  in  them 
to  exercise  it  had  not  expired.  The  parties  made  de- 
fendant to  the  original  bill  were  the  purchasers  of  said 
real  estate  (with  the  exception  of  May  H.  Smith) ;  also 
the  legatees  named  in  a  paper  writing  signed  by  Halley 
and  purporting  to  be  his  last  will  and  testament,  which 
writing  had  been  probated  in  common  form  between  the 
date  of  Halley 's  death  and  the  filing  of  the  original  bill. 
Abe  Goodman  was  also  made  a  party  defendant  as  ad- 
ministrator with  the  will  annexed,  and  the  unknown 
heirs  of  E.  J.  Halley  were  named  as  parties  defendant 
to  the  bill. 

After  this  bill  was  filed  it  was  amended  and  additional 
defendants  were  brought  in.  These  were  E.  K.  Keefe 
et  al.,  who  were  claiming  to  be  heirs  at  law  of  Halley. 
The  parties  defendant  to  the  two  bills  filed  by  the  State 
may  be  grouped  into  two  classes :  First,  those  claiming 
under  the  probated  will ;  second,  those  claiming  as  heirs 
at  law.    The  State  insists  that  Halley  died  intestate. 
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without  issue,  and  leaving  no  relatives  entitled  by  the 
law  of  descent  to  his  estate.  The  legatees  under  the 
probate  will  rely  upon  it  to  defeat  the  claim  of  the 
State,  and  also  to  defeat  any  claim  set  up  by  the  heirs 
at  law.  E.  K.  Keef e  et  al.  contend  that  Halley  died  in- 
testate, that  they  are  the  true  heirs  at  law  and  entitled 
to  his  estate  by  the  law  of  descent.  If  the  legatees  are 
right,  both  the  State  and  Keefe  et  al.  are  wrong.  So,  it 
is  apparent  that  the  case  turns  on  the  single  question : 
Is  the  will  valid  f  The  assault  made  upon  the  validity  of 
the  will  both  by  the  State  and  Keefe  et  al.  is  grounded 
upon  fraud  in  the  procurement  of  the  will  at  a  time 
when,  as  they  allege,  Halley  lacked  mental  capacity  to 
make  a  will.  The  probate  of  the  will  relied  on  by  the 
legatees  was  only  in  common  form.  The  jurisdiction  of 
the  chancery  court  to  set  aside  the  probate  of  the  will 
where  that  jurisdiction  is  invoked  on  the  ground  of 
fraud  in  its  procurement  is  well  settled.  See  State  v. 
Lancaster,119  Tenn.  (11  Gates),  638, 105  S.  W.,  858,  also 
reported  in  14  L.  R.  A.  (N.  S.),  991, 14  Ann.  Gas.,  953. 
In  that  case  the  present  Ghief  Justice,  speaking  for  the 
court,  said : 

*  *  The  rule  thus  announced  is  an  exception  to  the  gen- 
eral rule  that  the  integrity  of  a  will  cannot  be  ques- 
tioned unless  a  contest  be  first  instituted  in  the  county 
court,  and  thence  carried  in  the  regular  way  through 
the  circuit  court.  It  appears  from  the  authority  just 
cited  that  where  there  is  a  litigation  over  specific  prop- 
erty, in  a  case  brought  for  the  purpose,  and  either  party 
claims  under  a  will  probated  only  in  common  form. 
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and  the  other  interposes  as  an  objection  to  the  will  that 
it  was  procured  by  fraud,  this  question  may  be  made 
in  the  case  itself,'*  etc. 

Upon  the  issues  made  by  the  pleadings  a  large 
amount  of  proof  was  taken,  the  record  compromising 
more  than  2,200  pages.  The  legatees  under  the  will 
were  successful  both  in  the  chancery  court  and  the  court 
of  civil  appeals,  except  that  the  court  of  civil  appeals 
taxed  all  costs  against  the  estate,  and  the  <5ase  is  before 
us  on  petitions  for  certiorari  respectively  filed  by  the 
State  and  E.  K.  Keefe  et  al.,  and  on  a  petition  filed  by 
the  legatees  on  the  question  of  costs.  It  is  unnecessary 
to  discuss  in  detail  the  assignments  of  error.  We  will 
consider  only  the  controlling  questions  which  they  raise. 

First,  was  there  fraud  in  the  procurement  of  the  will  t 
Second,  was  Halley  of  sound  and  disposing  mind  when 
the  will  was  made  I  Third,  was  there  fraud  in  the  pro- 
bate of  the  will,  and  if  so  what  was  its  effect  on  the 
rights  of  the  parties  to  this  suit  I 

The  foregoing  are  the  only  questions  made  by  the  as- 
signments of  error  which  need  be  discussed.  We  shall 
not  undertake  to  answer  these  questions  seriatim,  but 
we  will  dispose  of  each  of  them  in  the  course  of  the 
opinion.  We  will  riot  undertake  to  state  the  evidence 
pro  or  contra  upon  any  disputed  question  of  fact,  but 
will  state  the  facts  which  we  have  concluded  are  estab- 
lished by  a  preponderance  of  the  evidence. 

The  exact  value  of  the  estate  owned  by  E.  J.  Halley  at 
the  time  the  will  was  made  does  not  appear,  but  it  con- 
sisted, as  heretofore  indicated,  of  money  in  bank  and 
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purchase-money  notes  for  real  estate  which  he  had  sold, 
and  the  approximate  value  of  this  property  was  $230, 
000,  or  more.  This  large  estate  had  been  accumulated 
mainly  by  his  mother  and  himself  in  the  conduct  of  a 
grocery  and  liquor  business  in  the  city  of  Memphis.  The 
mother  of  Halley  was  a  woman  of  unusual  character. 
She  is  thought  to  have  been  a  native  of  Ireland.  She 
was  married  first  to  John  Halley,  and  of  this  marriage 
E.  J.  Halley  was  bom  in  the  year  1858.  His  father  is 
said  to  have  died  during  the  Civil  War.  Her  second 
marriage  was  to  John  W.  Madden,  who  died  in  1878. 
Of  that  marriage  there  was  no  issue.  She  remained 
Madden 's  widow  until  her  death,  which  occurred  on 
February  15, 1910.  From  1878  until  her  death  her  sole 
interest  in  life  seems  to  have  been  the  conduct  of  her 
business  and  the  accumulation  of  money.  She  kept  no 
bank  account,  lived  in  rooms  over  the  storehouse  in 
which  the  business  was  conducted,  did  her  own  house- 
work, would  keep  no  servant,  aided  in  the  selling  of 
goods  in  the  store  and  in  the  management  of  the  busi- 
ness. She  kept  no  clerk  in  the  store  except  Halley.  She 
kept  one  negro  porter  and  sometimes  employed  assist- 
ance for  him.  She  paid  no  house  rent,  would  not  have 
a  telephone,  dressed  very  plainly,  never  visited,  never 
went  to  church,  received  no  social  attentions,  ruled  her 
business  and  all  the  affairs  of  the  house  with  a  rod  of 
iron,  and  continued  during  all  the  years  to  hoard  up 
money.  Her  money,  as  it  accumulated,  was  kept  in  a 
room  to  which  no  one  except  herself  was  admitted.  Un- 
til her  son  E.  J.  Hallev  was  about  seventeen  vears  of 
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age  he  was  sent  to  school.  After  he  was  that  old  he  was 
taken  from  school,  placed  in  the  store,  and  from  that 
time  until  his  mother's  death  he  seems  to  have  emu- 
lated  her  devoted  slavishness  to  business.  He  was  in- 
dustrious in  his  habits,  and  a  very  capable  buiness  man.' 
He  appears,  however,  to  have  been  given  more  to 
friendships  than  his  mother.  There  was  a  softer  side 
to  him.  His  friendships  were  not  numerous,  but  they 
appear  to  have  been  constant  and  strong.  His  affec- 
tion for  his  mother  was  very  deep,  and  her  death  was 
a  blow  from  which  he  appears  never  to  have  recovered. 
Until  that  event,  though  he  was  not  a  total  abstainer, 
he  was  habitually  a  sober  man,  but  after  that  he  began 
to  drink  to  excess  and  appears  to  have  continued  in 
that  course  until  his  own  death,  which  was  due,  be- 
yond doubt,  to  the  excessive  use  of  alcoholic  stimu- 

m 

lants.  After  the  death  of  Halley  's  mother,  when  an  in- 
vestigation of  her  treasure  room  was  made,  it  was 
found  to  contain  the  sum  of  $185,000  in  currency  and 
coin.  Of  this  total,  $12,000  was  in  gold.  The  mother 
died  intestate,  and  Halley,  as  her  sole  heir  at  law,  took 
charge  of  the  money  and  deposited  it  to  his  credit  in 
the  Conamercial  Trust  &  Savings  Bank.  Of  this  in- 
stitution Mr.  Goodman,  the  administrator,  with  the  will 
annexed,  was  president,  and  D.  M.  Armstrong  was 
cashier.  Soon  after  this  deposit  was  made  Halley  sold 
out  his  merchandise  business,  and  sold  his  real 
estate,  as  we  have  already  mentioned.  After  this 
he  concluded  to  travel.     He  secured    as  a    traveling 
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companion  a  Mr.  Harper.  They  first  visited  different 
portions  of  the  United  States,  then  made  a  trip  to  Ber- 
muda, and  then  to  Europe..  They  left  Memphis  in 
April,  1910,  and  returned  in  August,  1910.  Halley  paid 
all  the  expenses,  amounting  to  some  $6,000.  Soon  after 
his  return  to  Memphis  he  engaged  rooms  at  the  Mon- 
arch apartment  house  kept  by  Mrs.  Frank  Trimble. 
There  illness  overtook  him,  caused  by  excessive  drink. 
After  he  had  been  there  for  two  or  three  weeks,  his 
doctor  concluded  that  it  was  best  to  take  him  to  the 
Gartley  &  Ramsey  Hospital.  This  was  done,  and  at  the 
hospital  Halley  made  his  will  and  died.  He  arrived 
there  on  Monday  morning,  October  17,  1910.  On  that 
Monday  night,  October  17,  1910,  between  six  and  nine 
o'clock,  he  made  his  will,  and  he  died  on  Wednes- 
day morning,  October  19th,  at  about  a  quarter  to  one 
0  'clock. 

The  will  made  by  Halley  was  as  follows : 

''Memphis,  Tenn.,  Otjt.  17—10. 

**I,  E.  J.  Halley,  of  a  sound  mind  will  make  this  my 
last  will  and  testament.  I  bequeath  to  the  following 
people  mound  set  of  the  names,  E.  0.  KoUey  $500,  Mr. 
B.  G.  Ramsey,  $500,  Miss  Elizabeth  Berry,  $500.  I  give 
A.  Goodman  and  Armstrong  $10,000  a  piece,  Ed.  Hurl- 
burt  $5,000,  Jack  Brennan  $5,000,  George  Becktall 
$20,000,  Mrs.  Moseley  $20,000,  Mrs.  Moseley's  house- 
keeper $20,000,  W.  M.  Palmer  $20,000. 

E.  J.  Hall. 
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**Mrs.  Mergle,  Sr.  $20,000,  Ed  Mergle  $20,000, 
Thrador  Mergle  $10,000,  the  balance  of  my  real  estate 
I  give  to  the  St.  Peter  *s  Orphan  Asylum. 

''E.  J.  Hallby. 
* '  Witness :  .  E.  0.  Kolley. 

**R.  Q.  Ramsey. 
''E.  Beeby. 
**M.  A.  Parrott. 
'*N.  Gartley.^' 

The  facts  surrounding  and  shedding  light  upon  the 
execution  of  this  will  are  ably  summed  up  in  the  opinion 
of  the  court  of  civil  appeals  delivered  by  Mr.  Justice 
Hall,  from  which  we  copy  as  follows : 

"This  last  will  was  written  by  KoUey  at  Halley's 
dictation  on  the  stationery  of  the  sanitarium.  The 
stationary  consisted  of  a  tablet,  the  sheets  of  paper  be- 
ing stuck  or  glued  together  at  the  top  or  head  of  the 
tablet.  The  will  was  written  on  two  sheets,  and  tear- 
ing these  sheets  loose  from  the  remainder  of  the  tablet 
they  became  separated.  The  evidence  shows  that  Hal- 
ley  signed  the  last  sheet  first,  after  which  he  requested 
KoUey  to  hand  him  the  first  sheet,  and  he  signed  that 
also,  but  in  signing  it  the  original  will  itself  shows  that 
he  ran  off  the  paper,  which  rested  on  a  chart  rack. 
This  is  also  shown  by  otlier  evidence  in  the  record.  Be- 
fore dictating  the  will  to  Kolley,  Halley  had  requested 
his  nurse  to  send  for  Mr.  W.  H.  Fitzhugh,  his  lawj^er, 
telling  him  that  he  believed  his  time  was  short  and  he 
wanted  to  make  his  will.    Mr.  Fitzhugh  was  called  for 
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over  the  telephone,  but  it  was  ascertained  that  he  was 
out  of  the  city  and  could  not  be  gotten.  Halley  was  in- 
formed of  this  fact.  Thereupon  it  is  shown  by  the  tes- 
timony of  KoUey  and  others  that  Halley  requested  Kol- 
ley  to  get  some  paper  and  a  pen  and  ink  and  he  would 
dictate  his  will  himself.  This  was  done.  However, 
the  will  was  written  with  an  indelible  pencil,  a  pen  and 
ink  not  being  convenient. 

*  *  It  is  shown  by  the  testimony  of  KoUey,  Dr.  Ramsey 
(one  of  the  managers  of  the  sanitarium),  Miss  Eliza- 
beth Berry,  Miss  Smith,  and  a  Mr.  Phelan  that  Halley 
dictated  every  word  of  the  will  from  first  to  last,  and 
even  spelled  some  of  the  names  of  the  legatees  men- 
tioned in  the  will  for  Kolley,  the  draftsman.  After  the 
will  was  written,  it  was  witnessed  by  Kolley,  R.  G. 
Ramsey,  and  Miss  Elizabeth  Berry,  all  beneficiaries 
under  the  will,  at  the  request  of  the  testator.  After  the 
same  had  been  witnessed  the  testator  told  Kolley  to 
put  the  will  away  where  it  would  be  safe.  Kolley  says 
that  he  put  the  will  on  a  shelf  in  the  sterilizing  room, 
which  was  usually  kept  locked,  until  the  next  morning, 
when  he  took  the  will  and  put  it  in  his  pocket.  Halley 
died  on  Wednesday  morning,  October  19th,  at  twelve- 
forty  o'clock;  the  immediate  cause  of  his  death  being 
heart  failure.  Some  time  during  the  morning  of  Hal- 
ley's  death,  and  after  he  died,  Kolley  turned  the  will 
over  to  Eh-.  Ramsey,  and  it  was  subsequently  placed  in 
a  box  in  the  safety  vault  of  the  Commercial  Trust  & 
Savings  Bank  by  Drs.  Ramsey  and  Gartley,  and  was 
probated  in  the  probate  court  of  Shelby  county  some 
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days  later.  A.  Goodman,  one  of  the  beneficiaries  in  the 
will,  qualified  as  administrator  with  the  will  annexed. 
''The  principal  witness  relied  on  by  the  State  and 
cross-complainants,  and  whose  testimony  they  insist 
establishes  Halley's  incompetency  to  make  the  will  at 
the  time  stated,  is  Eh*.  A.  B.  Williams,  Halley's  attend- 
ing physician.  Dr.  Williams  testified  that  he  had  been 
attending  Halley  for  some  two  or  three  weeks  prior  to 
his  going  to  the  sanitarium  for  treatment.  He  says  that 
Halley  was  suffering  from  the  excessive  use  of  alcoholic 
liquors  and  was  extremely  nervous,  and  at  times  was 
hysterical  before  being  sent  to  the  sanitarium.  He 
says  that  he  saw  Halley  on  Sunday  before  he  was  car- 
ried to  the  sanitarium  on  Monday  morning.  He  says 
Halley  was  rational  at  that  time  and  was  cursing  some 
of  his  pretended  friends  whom  he  claimed  had  been  res- 
ponsible for  his  excessive  drinking  and  frequent  de- 
bauches; that  he  was  also  denouncing  the  Catholic 
Church  for  refusing  to  bury  his  mother,  his  mother 
being  a  Catholic  at  the  time  of  her  death,  but  the  evi- 
dence tends  to  show  never  in  any  way  supported  the 
church  either  by  attendance  or  financially.  Dr.  Wil- 
liams says  that  he  talked  to  Halley  and  told  him  tliat 
he  was  wrong  in  his  views  and  feelings  toward  the 
Catholic  Church.  He  says  he  said  to  Halley  on  that  oc- 
casion :  'You  are  a  Catholic  and  I  am  a  Protestant,  but 
that  is  not  right  or  just.  You  are  an  Elk,  are  you  not  1 ' 
He  said :  'I  am.'  I  said :  'Well,  if  you  did  not  attend 
your  Elk's  Lodge,  and  did  not  pay  your  dues,  would 
you  expect  the  Elks  to  have  anything  to  do  with  you  in 
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the  event  of  your  death  ? '  He  said :  *  No. '  I  then  sug- 
gested that  in  the  event  of  his  death,  as  I  thought  of 
him  somewhat^as  an  orphan,  that  is,  not  having  a  living 
father,  he  would  have  some  fellow  feeling  for  orphans, 
and  I  suggested  that  he  leave  a  portion  of  his  estate  to 
St.  Peter's  Orphan  Asylum.  He  said:  'Williams,  you 
area  better  man  than  I  thought  you  were.  I  willdo  that.' 
That  was  Sunday.  Monday  morning  I  took  him  to  the 
sanitarium.  Dr.  Williams  says  that  Halley  had  fre- 
quently told  him  that  he  had  no  relatives  or  kindred.  The 
next  morning  after  the  conversation  detailed  above  by 
Dr.  Williams  he  carried  Halley  to  the  sanitarium  be- 
tween nine  and  ten  o  'clock.  He  says  that  he  saw  Halley 
again  that  afternoon  about  six  o'clock  or  six-thirty  at 
the  sanitarium.  He  was  in  the  treatment  room  and  was 
being  given  a  massage  treatment  by  Dr.  Ramsey.  He 
says  Halley  was  then  having  hallucinations  and  imag- 
ined that  some  person  was  behind  the  curtain  trying  to 
shoot  him.  He  says  that  Halley  was  suflFering  from  de- 
lirium tremens  at  the  time  of  being  carried  to  the  san- 
itarium. He  says  he  next  saw  Halley  on  Tuesday 
shortly  before  noon;  that  Halley  was  sitting  propped 
up  in  the  bed,  had  a  newspaper  in  his  hand  and  pre- 
tended to  be  reading,  but  says  that  Halley  was  unable 
to  read,  because  he  was  not  able  to  concentrate  his 
thoughts,  though  he  did  not  test  him  to  see.  Kolley, 
the  nurse,  says  that  Halley  read  for  an  hour  on  Tues- 
day, and  besides  reading  the  newspaper,  called  for  a 
magazine  and  read  that.    The  occasion  of  Dr.  Williams ' 
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second  visit  to  Halley  at  the  sanitarium  was  the  next 
day  after  the  will  was  written.  He  says  that  KoUey 
showed  him  the  will  immediately  upon  entering  Hal- 
ley's  room,  and  said  to  him,  ^Here  is  a  will  Mr.  Halley 
made  last  night,'  and  told  him  (Williams)  that  this  will 
was  one  of  several  that  Halley  had  made  during  the 
night.  Kolley,  however,  emphatically  denies  that  he 
told  Dr.  Williams  that  Halley  had  made  any  other  will 
than  the  one  shown  him.  Dr.  Williams  says  that  he 
took  the  will  and  looked  at  it  and  asked  Halley  if  he 
signed  the  will,  and*  that  Halley  replied,  'Yes.'  Dr. 
Williams  gives  it  as  his  opinion  that  Halley  was  not 
mentally  capacitated  to  make  a  will  or  transact  any 
character  of  business  when  he  saw  him  Monday  after- 
noon and  Tuesday  morning.  It  is  undisputed  that  he 
signed  a  check  for  $100  on  Tuesday  morning  on  the 
Commercial  Trust  &  Savings  Bank,  payable  to  his  own 
order,  and  while  the  evidence  tends  to  show  that  he  was 
very  nervous  from  the  effects  of  his  long  dissipation, 
his  signature  to  this  check  is  very  plain  and  legible,  as 
is  his  signature  to  the  original  will,  which  was  exhibited 
in  the  argument  of  the  case  at  the  last  term  of  this 
court. 

''In  our  opinion  the  will  is  a  most  natural  one.  Hal- 
ley had  often  been  heard  by  his  friends  to  say  that  he 
had  no  'kith  or  kin.'  The  evidence  shows  that,  except- 
ing the  three  small  legacies  given  to  his  two  nurses  and 
Dr.  Ramsey,  one  of  the  managers  of  the  sanitarium,  he 
bequeathed  his  large  estate  to  his  most  intimate  friends 
and  to  a  charitable  institution.    There  can  be  no  doubt 


390  TENNESSEE  EEPOETS.      [133  Tenn. 

state  ex  rel.  v.  Goodman. 


that  Halley  dictated  the  will,  because  it  ib  sJiown  that 
none  of  those  present  when  the  will  was  written  knew 
any  of  the  beneficiaries  outside  of  those  connected  with 
the  hospital,  except  the  St.  Peter's  Orphan  Asylum,  and 
one  of  the  witnesses  says  that  he  had  heard  of  Ed  Hurl- 
burt  as  a  baseball  player,  but  did  not  know  him  per- 
sonally. None  of  the  legatees,  outside  of  those  con- 
nected with  the  hospital,  saw  Halley  between  the  date 
he  was  carried  to  the  hospital  and  his  death. 

'  *  A.  Goodman  and  D.  M.  Armstrong,  to  whom  he  be- 
queathed $10,000  *a  piece,'  were  his  personal  friends, 
bankers,  and  financial  advisers.  Mr.  Armstrong  had, 
some  time  previous  to  the  making  of  the  will,  rendered 
Halley  very  valuable  service  in  preventing  his  large  es- 
tate from  being  back  assessed  for  State  and  county 
taxes.  In  fact,  the  record  shows  that  Mr.  Armstrong 
was  cited,  as  an  officer  of  the  bank  in  which  Halley  had 
his  money  deposited,  by  the  trustee  of  Shelby  county 
to  appear  and  give  evidence  before  him  on  a  citation 
or  proceeding  to  back  assess  the  estate  which  he  iiad 
inheritated  from  his  mother.  Mr.  Armstrong  refused 
to  testify  to  the  extent  of  Halley 's  estate,  was  sentenced 
to  jail  by  the  trustee  for  not  answering  questions  put 
him  concerning  the  estate,  and  was  afterwards  released 
on  a  writ  of  habeas  corpus  granted  by  Judge  Galloway 
of  the  probate  court.  Subsequently,  Halley  effected  a 
compromise  with  the  revenue  agent  by  paying  taxes  to 
the  amount  of  $5,000,  which  compromise  resulted  in  a 
saving  to  Halley  of  several  thousand  dollars. 
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**Ed  Hurlburt,  to  whom  $5,000  was  given  under  the 
will,  is  shown  to  have  been  one  of  Halley's  associates 
and  personal  friends  of  several  years '  standing.  They 
often  took  automobile  drives  together,  and  Hurlburt 
acted  as  one  of  the  pallbearers  at  his  mother's  funeral 
at  the  request  of  Halley. 

**  Jack  Brennan,  to  whom  $5,000  was  given,  was  also 
a  personal  friend  of  Halley 's,  and  had  been  such  for 
some  ten  or  fifteen  years  before  Halley 's  death.  Their 
relations  were  very  intimate.  Halley  visited  Brennan 
at  his  room  every  Sunday  night  for  a  number  of  years 
prior  to  his  mother's  death. 

'*  George  Becktall  was  another  personal  friend  of 
Halley 's.  He  was  a  flour  and  molasses  drummer  and 
drummed  the  city  trade.  He  called  on  Halley  and  his 
mother  every  week.  He  would  often  attend  to  business 
transactions  for  Halley  when  not  otherwise  engaged. 
When  Halley  left  on  his  trip  around  the  world,  he  left 
his  mother's  grave  in  Becktall's  care,  and  Becktall 
would  go  out  and  place  flowers  on  it  every  Sunday 
during  Halley 's  absence.  Becktall  also  acted  as  pall- 
bearer for  the  remains  of  Halley 's  mother  at  Halley 's 
request.  Halley  and  Becktall  had  been  the  warmest  of 
friends  for  years  before  the  former's  death. 

*'The  Mrs.  Moseley  mentioned  in  the  will,  and  to 

m 

whom  $20,000  was  given,  is  shown  to  be  in  fact  Mrs. 
Frank  Trimble,  the  woman  at  whose  apartment  house 
Halley  was  rooming  at  the  time  he  was  carried  to  the 
sanitarium.    The  evidence  shows  that  Halley  had  been 
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acquainted  with  Mrs.  Trimble  and  her  husband  for  a 
number  of  years  prior  to  his  death. 

''He  always  called  Trimble 'Moseley,'  and  Mrs.  Trim- 
ble 'Mrs.  Moseley.'  The  proof  shows  that  Trimble  so- 
licited for  the  Moseley  Cigar  Company,  and  often  called 
on  Halley  and  his  mother  to  sell  them  cigars.  Mrs.  Trim- 
ble traded  to  aconsiderable  extent  with  Halley 's  mother, 
purchasing  goods  for  her  apartment  house.  Halley  al- 
ways addressed  her  as  Mrs. '  Moseley, '  and  spoke  of  her 
as  'Mrs.  Moseley'  to  his  friends.  He  would  often  speak 
of  what  a  fine  woman  she  was.  The  fact  that  Halley 
always  called  Mrs.  Trimble,  when  speaking  to  or  of 
her,  'Mrs.  Moseley,'  is  shown  beyond  a  reasonable 
^oubt.  A  number  of  witnesses  testify  to  this.  Dr.  Wil- 
liams testified  that  Halley  always  spoke  of  Mrs.  Trim- 
ble as  'Mrs.  Moseley.'  The  proof  shows  that  Mrs. 
Trimble  was  exceedingly  kind  to  Halley  while  living 
in  her  apartment  house,  and  especially  was  this  true 
when  Halley  would  be  ill  or  on  a  'spree.'  She  would 
often  bring  him  sweet  milk  and  frozen  ices  from  her 
home,  and  showed  him  many  kindnesses.  The  evidence 
tends  to  show  that  Halley  was  a  very  grateful  man  for 
any  kindness  shown  him,  and  thought  a  great  deal  of 
Mrs.  Trimble. 

"The  will  gives  to  'Mrs.  Moseley 's  housekeeper' 
$20,000.  It  is  shown  that  Mrs.  Trimble  had  a  house- 
keeper whose  name  was  Mrs.  Anna  Lang.  This  lady 
superintended  the  housekeeping  at  the  apartment 
house  where  Halley  roomed.  She  was  also  exceedingly 
kind  to  Halley.    She  would  often  wait  on  Halley  during 
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the  time  he  was  sick  at  the  apartment,  would  fix  him 
things  to  eat,  would  sponge  his  face  and  body,  get  med- 
icine for  him,  and  showed  him  many  other  acts  of  kind- 
ness. Mrs.  Lang  had  a  grown  daughter  living  with  her 
in  the  apartments.  She  and  her  daughter  would  often 
go  into  Halley's  room  while  he  was  ill  and  wait  on  him 
as  though  he  had  been  a  member  of  the  family.  He  al- 
ways addressed  Mrs.  Lang  as  *  housekeeper, '  and  spoke 
of  her  as  'Mrs.  Moseley's  housekeeper,'  \yhen  speaking 
of  her  to  others.  Sometimes  he  would  address  her  as 
*my  good  woman.'  He  was  never  heard  to  call  her  by 
her  name.  He  would  always  address  her  daughter  as 
*  the  little  one. '  Halley  had  no  nurse  while  at  the  apart- 
ments, and  Mrs.  Lang  and  Mrs.  Trimble  showed  every 
attention  they  could.  They  both  say  that  Halley  was 
rational  on  Monday  morning  when  he  left  the  apart- 
ments to  go  to  the  hospital ;  that  he  told  them  good-bye, 
saying  that  he  would  be  back  in  a  few  days  if  he  did  not 
die.  He  was  carried  to  the  hospital  by  Dr.  Williams  in 
an  automobile.  It  is  further  shown  that  on  the  Monday 
morning  that  Halley  was  carried  to  the  hospital  he  sent 
for  a  barber  and  had  the  barber  to  shave  him  in  his 
room.  It  is  shown  that  Halley  dressed  himself  on  that 
morning  and  walked  down  the  stairway  to  the  street  to 
take  the  automobile  without  assistance  other  than  Dr. 
Williams  taking  hold  of  his  arm. 

*  *  W.  M.  Palmer,  to  whom  $20,000  is  given  by  the  will, 
was  another  of  Halley 's  personal  friends.  He  acted  as 
one  of  the  pallbearers  at  Halley 's  mother's  funeral. 
He  was  one  of  the  two  friends  that  Halley  invited  to  as- 
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sist  him  in  counting  money  left  him  by  his  mother  be- 
fore it  was  removed  from  her  apartments  and  assisted 
Halley  in  carrying  it  to  the  bank.  PaJmer  is  a  deputy 
sheriff  of  Shelby  county,  and  also  ran  a  boarding  house 
near  where  Ilalley  and  his  mother  did  business.  He 
traded  with  Halley  and  his  mother.  They  were  warm 
personal  friends  for  a  number  of  years  before  Halley 's 
death. 

*  *  The  Mergles,  to  whom  large  bequests  are  given  by 
the  will,  were  also  warm  personal  friends  of  Halley 
for  many  years  prior  to  his  death,  and  at  one  time, 
many  years  before  Halley 's  death,  the  Mergles  and  Hal- 
ley family  lived  in  the  same  house.  Halley  was  especi- 
ally intimate  with  Ed  Mergle,  and  while  away  on  his 
European  trip  he  would  write  him  post  cards,  address- 
ing him  as  *  Dear  Boy,  ^  etc.,  and  would  ask  Ed  Mergle 
to  remember  him  to  his  'dear  mother.'  The  evidence 
shows  that  Mrs.  Mergle,  Sr.,  was  the  only  woman  who 
visited  his  mother  during  her  illness.  The  evidence 
shows  that  Halley  was  more  intimate  with  Ed  Mergle 
than  he  was  with  Theodore  Mergle,  whose  name  is 
spelled  in  the  will  *Thador,'  and  this  probably  accounts 
for  his  giving  Ed  Mergle  $20,000  and  Theodore  only 
$10,000.  He  also  wrote  letters  to  Hurlburt,  Brennan, 
and  Becktall  while  away  on  his  Eluropean  trip.  These 
letters  show  that  Halley  entertained  the  warmest  feel- 
ing for  these  men. 

*.*The  St.  Peter's  Orphan  Asylum  mentioned  in  the 
will  is  the  same  institution  discussed  with  Halley  by  Dr. 
Williams  on  the  dav  before  Halley  was  carried  to  the 
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sanitariuin.  The  proof  shows  that  Halley  was  a  man 
who  had  very  few  associates,  and  those  mentioned  in 
the  will  were  his  most  intimate,  except  the  man  Harper, 
whom  he  carried  with  him  on  his  trip  around  the  world. 
The  evidence  shows  that  Halley  and  Harper  had  a  fall- 
ing out  on  that  trip,  or  soon  after  their  return  to  Mem- 
phis, and  on  the  day  before  Halley  was  carried  to  the 
sanitarium  he  was  denouncing  Harper  as  being  one  of 
the  men  responsible  for  his  condition.  He  did  not 
ieave  Harper  anything  under  his  will. 

' '  We'  are  of  the  opinion  that  the  will  which  Halley 
made  was  just  the  character  of  will  that  most  men  do 
and  would  make  situated  as  he  was.  He  believed  that 
he  was  without  relatives  to  leave  his  property  to.  This 
is  shown  beyond  any  sort  of  question.  The  will  shows 
a  strong  sense  of  proportion,  and,  we  think,  shows  that 
Halley  was  possessed  of  his  reasoning  powers  at  the 
time  he  made  it.  He  bequeathed  to  his  nurses  and  one 
of  the  managers  of  the  hospital  small  bequests.  He  had 
only  known  them  for  one  day.  They  had  been  kind  to 
him,  no  doubt.  He  was  disposing  of  a  large  estate  and 
he  wanted  to  leave  them  a  small  sum  for  the  kindnesses 
shown  him.  In  fact,  he  so  stated  at  the  time  he  made 
the  will.  It  will  be  noticed  that  the  will  gives  to  *A. 
Goodman  and  Armstrong  $10,000  a  piece. '  He  used  the 
names  of  Goodman  and  Armstrong  in  the  same  con- 
nection, or  together,  but  he' used  the  words  *a  piece,' 
showing  that  he  wanted  them  to  each  have  $10,000.  In 
making  the  bequest  to  Mrs.  *Mergle  he  used  the  name 
'  Mrs.  Mergle,  Sr., '  showing  that  he  knew  that  there  was 
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another  Mrs.  Mergle  in  the  Mergle  family,  and  that  he 
did  not  have  reference  to  the  wife  of  Ed  Mergle.  He 
gave  the  largest  legacy  to  the  St.  Peter's  Orphan 
Asylum,  which  the  proof  shows  is  a  Catholic  institution, 
but  is  nonsectarian  in  the  taking  in  of  orphan  children. 
Halley  evidently  had  in  mind  the  conversation  he  had 
had  with  Dr.  Williams  on  the  day  before,  when  he  told 
Dr.  Williams  that  he  would  do  something  for  that  insti- 
tution in  the  event  of  his  death.  We  think  the  will  it- 
self is  a  most  powerful  witness  in  favor  of  Halley 's 
mentality.  As  before  stated,  the  draftsman  of  the  will, 
nor  those  who  witnessed  it,  were  not  acquainted  with 
the  legatees  mentioned  therein,  outside  of  those  con- 
nected with  the  sanitarium  and  had  never  heard  of  any 
of  them  except  Hurlburt  and  the  St.  Peter's  Orphan 
Asylum.  While  the  proof  tends  to  show  that,  perhaps, 
Drs.  Ramsey  and  Gartley  knew  that  Halley  was  a  man 
of  means,  Dr.  Williams  says  he  told  them  this  when  he 
carried  Halley  to  the  hospital,  none  of  those  present  at 
the  time  the  will  was  made  knew  the  extent  of  Halley 's 
estate.  There  is  absolutely  no  evidence  in  the  record 
tending  to  show  that  any  one  connected  with  the  hos- 
pital practiced  any  fraud  on  Halley  to  procure  the  will. 
Kolley  and  the  other  witnesses  present  at  the  writing 
of  the  will  say  that  Halley  appeared  to  be  rational  and 
knew  what  he  was  doing. 

**Mr.  Phelan,  a  patient  at  the  hospital,  says  that  he 
heard  Halley  dictating  the  will,  and  says  that  he  ap- 
peared to  be  rational  at  the  time  and  understood  what 
he  was  doing. 
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*'Mis8  Smith,  Mr.  Phelan's  nurse,  who  was  in  no  way 
connected  with  the  hospital,  but  had  gone  to  the  hos- 
pital to  nurse  Mr.  Phelan  after  an  operation,  says  she 
was  standing  in  the  hall  near  the  door  of  Ilalley  's  room 
while  the  will  was  being  dictated.  She  says  she  heard 
Halley  dictate  the  will ;  that  he  appeared  rational  and 
seemed  to  understand  what  he  was  doing.  Miss  Snaith 
also  contradicts  Dr.  Williams  in  his  testimony  as  to 
Halley 's  mental  condition  at  six  o'clock  on  Monday 
night,  the  night  the  will  was  made.  She  says  that  she 
was  downstairs  in  the  hall  when  Dr.  Williams  was 
leaving  the  sanitarium,  after  he  had  seen  Halley,  and 
some  one  asked  Dr.  Williams  in  her  presence  how  Mr. 
Halley  was  getting  along,  and  that  Dr.  Williams  replied 
that '  he  would  be  out  in  a  few  days ; '  that  Dr.  Williams 
stated  that  he  had  just  had  a  long  talk  with  Halley  and 
told  him  how  he  ought  to  do  and  live  when  he  got  well. 
Both  of  these  witnesses  were  introduced  by  contest- 
ants. 

**The  proof  also  shows  that  Dr.  Williams  called  to 
see  Ed  Mergle  and  Mrs.  Trimble  the  same  day  of  Hal- 
ley ^s  death  or  the  day  thereafter,  told  them  of  the  lega- 
cies that  had  been  left  them  by  Halley 's  will,  and  con- 
gratulated them  on  their  good  fortune.  They  both  tes- 
tify that  Dr.  Williams  told  them  that  Halley  was  cer- 
tainly rational  when  he  made  the  will,  because  he  was 
rational  each  time  he  saw  him  at  the  hospital.  To  Mrs. 
Trimble  he  lamented  over  the  fact  that  Halley  had  not 
left  him  anything  in  the  will.  Ed.  Mergle  also  says 
that  he  expressed  surprise  and  disappointment  to  him 
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that  Halley  did  not  remember  him  in  his  will.  They 
both  say  that  Dr.  Williams  told  them  he  was  going  to 
put  in  a  'stiff'  bill  against  the  estate,  and  would  even 
up  that  way.  The  proof  does  show  that  he  did  subse- 
quently threaten  to  put  in  a  claim  against  the  estate 
for  ^1,500  for  medical  services,  and  that  he  did  finally 
suQ^  the  administrator  of  Halley  for  a  claim  of  $1,000. 
This  claim  was  paid  after  suit  was  brought,  and  Dr. 
Williams  subsequently  insisted  on  the  administrator 
paying  his  counsel  fees  incurred  in  that  suit,  claiming 
that  Mr.  Fitzhugh,  who  acted  as  counsel  for  the  admin- 
istrator, had  agreed  to  pay  his  fees.  The  agreement 
.  was  denied  by  Mr.  Fitzhugh. 

'  *  Mrs.  Trimble  says,  and  she  impresses  this  member 
of  the  court  as  being  a  very  candid  and  truthful  wit- 
ness, that  on  one  occasion  after  Halley 's  death  she  met 
Dr.  Williams  on  the  street,  and  Dr.  Williams  asked  her 
to  go  to  a  picture  show  with  him,  saying  that  he  wanted 
to  talk  with  her,'  and  that  while  in  the  picture  show  Dr. 
Williams  talked  with  her  about  Halley 's  will,  and 
asked  her  if  she  would  not  go  to  Ed  Mergle  and 
request  the  Mergles  to  sign  an  agreement  to  each 
give  him  $1,000  of  what  they  would  receive  under  the 
will,  again  expressing  surprise  that  Halley  did  not  re- 
member him  in  the  will.  Mrs.  Trimble  says  that  she 
told  Dr.  Williams  that  she  could  not  do  it,  but  subse- 
quently, in  giving  an  order  for  meat  over  the  telephone, 
mentioned  the  matter  to  Mr.  Mergle.  She  says  that 
Mergle  refused  to  entertain  any  such  proposition,  and 
said  he  was  not  *  bribing  anybody. '    Mrs.  Trimble  says 
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that  about  a  week  after  this  conversation  she  again 
met  Dr.  Williams  on  the  street,  and  he  asked  her  if  she 
had  ever  mentioned  the  matter  to  Mergle,  and  she  told 
him  what  Mergle  said,  to  which  he  replied :  *  Well,  they 
had  all  better  look  out.  I  am  the  key  to  the  whole 
thing, '  She  says  that  she  had  no  conversation  with  Dr. 
Williams  with  reference  to  Halley's  will  after  that 
time. 

^*Dr.  Williams  admits  the  conversation  with  Mrs. 
Trimble  in  the  picture  show,  but  says  that  Mrs.  Trim- 
ble made  the  proposition  to  him  that  she  would  see  the 
Mergles  and  get  them  to  agree  to  give  him  $1,000  each, 
in  view  of  the  fact  that  he  had  not  been  left  anything 
by  the  will  and  was  an  important  witness  in  the  case. 
Dr.  Williams  does  not  claim  that  he  repudiated  or  in 
any  way  scoffed  or  resented  Mrs.  Trimble's  propo- 
sition. 

*'Mr.  W.  H.  Fitzhugh  testified  that  some  time  after 
Halley's  death  Dr.  Williams  had  a  conversation  with 
him  in  his  oflSce  about  Halley  's  will,  and  gave  it  as  his 
opinion  that  Halley  was  of  sound  mind  at  the  time  he 
made  the  will.  This  was  before  any  controversy  arose 
over  Dr.  Williams'  medical  bill.  Mr.  Fitzhugh  says 
that  Dr.  Williams  told  him  in  that  conversation  that  Hal- 
ley was  rational  on  the  occasion  of  his  two  visits  to  the 
hospital  to  see  him.  He  says  that  Dr.  Williams  told 
him  that  Halley  had  lucid  intervals,  and  seemed  greatly 
improved  when  he  was  at  the  hospital  on  Tuesday,  at 
which  time  he  told  Mr.  Fitzhugh,  Halley  was  sitting  up 
reading  a  newspaper.    Mr.  Fitzhugh  further  testified 
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that  some  two  or  three  weeks  after  this  conversation 
Dr.  Williams  came  to  his  office  again  and,  after  making 
some  reference  to  the  will  and  his  testimony  in  the  case, 
told  Mr.  Fitzhugh  that  he  could  be  of  assistance  to  him 
in  getting  some  money  from  Mrs.  Lang,  one  of  the  bene- 
ficiaries named  in  the  will,  to  which  Mr.  Fitzhugh  says 
he  replied  that  he  would  have  nothing  to  do  with  such  a 
matter.  Dr,  Williams  denies  these  conversations  with 
Fitzhugh. 

'^Ed  Hurlburt  testified  that  Dr.  WilUams,  after  the 
death  of  Halley,  was  in  his  office  many  times ;  that  he 
had  several  conversations  with  him  with  reference  to 
the  will;  that  frequently  Williams  would  come  to  his 
place,  and  the  two  would  go  to  a  saloon  and  drink  to- 
gether. He  says  Dr.  Williams  often  parked  his  automo- 
bile in  front  of  his  business  place.  He  says  in  the  con- 
versation with  Dr.  Williams  about  the  will  that  he  gave 
it  as  his  opinion  that  Halley  was  in  his  right  mind  when 
he  made  the  will.  He  says  that  Dr.  Williams  suggested 
to  him  on  several  occasions  that  he  (Hurlburt)  should 
go  and  see  the  other  legatees  and  see  what  they  would 
do  for  him,  saying  that  *  we  ought  to  get  together  and 
do  something  for  him,  as  hi^testimony  would  go  a  long 
ways  in  deciding  the  case. ' 

**Dr.  Williams  denies  any  such  conversation  with 
Hurlburt.  He  says  Hurlburt  on  the  day  after  Halley 's 
death  offered  him  $1,000  of  the  $5,000  legacy  left  him 
under  the  will.  Hurlburt  denies  that  he  ever  offered 
him  this  or  any  other  sum.  The  proof  shows  that  there 
was  no  litigation  about  the  will  at  that  time. 
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**  Palmer  says  that  he  asked  Dr.  Williams  on  one  oc- 
casion as  to  his  opinion  of  Halley's  mental  condition  at 
the  time  of  making  the  will,  and  that  Williams  replied, 
*That  is  for  me  to  know  and  for  you  to  find  out.'  Dr. 
Williams  admits  that  he  made  this  statement  to  Palmer 
in  answer  to  his  question. 

**  George  Becktall  says  that  upon  one  occasion  he 
asked  Dr.  Williams  as  to  the  mental  condition  of  Halley 
at  the  time  he  made  the  will,  and  says  that  Dr.  Williams 
told  him  that  he  was  not  committing  himself  on  that 
question ;  that  the  legatees  had  not  been  around  *  to  see 
him  yet.'  Becktall  says  that  Dr.  Williams  told  him 
further  that  if  the  legatees  could  get  along  without  him 
he  could  get  along  without  the  legatees.  Dr.  Williams 
admits  that  Becktall  did  ask  him  on  more  than  one  oc- 
casion for  his  opinion  as  to  Halley 's  mental  condition 
at  the  time  he  made  the  will,  and  that  he  refused  to 
tell  him.  He  denies,  however,  the  statement  attributed 
to  him  by  Becktall. 

* '  Dr.  Williams  denies  that  he  ever  told  anybody  any 
material  fact  as  to  Halley 's  condition  at  the  hospital, 
or  stated  to  any  one  his  opinion  as  to  Halley 's  mental 
condition  until  he  was  put  on  the  witness  stand  for  the 
taking  of  his  deposition  by  counsel  for  the  State  and 
cross-complainants.  He  denies  that  he  even  informed 
counsel  for  complainant  and  cross-complainants  as  to 
what  he  thought  of  Halley 's  mental  condition  before  he 
was  examined  as  a  witness.  He  says  he  had  refused  to 
tell  anybody  his  opinion  of  Halley 's  mental  condition  at 
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the  time  he  made  the  will.  He  was  asked  on  cross-ex- 
amination  why  he  refused  to  tell  any  one  what  he  knew 
about  Halley's  mental  condition  prior  to  being  ex- 
animated  as  a  witness^  and  answered  by  saying  that  he 
was  not  committing  himself  bn  that  question.  In  one 
place  he  says  he  did  not  want '  to  give  his  hand  away. ' 
It  is  hardly  believable  that  counsel  for  complainant  and 
cross-complainants  would  have  examined  Dr.  Williams 
as  a  witness  in  behalf  of  their  clients  without  first 
knowing  his  opinion  as  to  Halley's  mental  condition. 
Dr.  Williams  stands  impeached  by  a  number  of  wit- 
nesses in  the  record,  and  we  cannot  give  any  great 
weight  to  his  testimony,  notwithstanding  he  ijitroduces 
several  witnesses  who  testify  that  he  is  a  man  of  good 
character. ' ' 

Under  the  facts,  as  above  stated,  on  what  ground 
may  petitioners  find  a  firm  footing  to  maintain  their 
proposition  that  the  will  was  procured  by  fraud !  The 
petitioners  do  not  base  their  assault  on  the  ground  that 
the  will  was  not  so  attested  as  to  make  it  sufficient  to 
convey  real  estate.  Indeed,  they  say  testator  owned 
no  real  estate  when  the  will  was  made,  and  from  this 
standpoint  they  make  the  argument  that  his  use  of  the 
words  * '  real  estate ' '  in  the  residuary  clause  of  the  will 
is  evidence  of  unsoundness  of  mind.  It  results  that  the 
will  must  be  tested  upon  its  sufficiency  in  law  to  pass 
title  to  personal  property.  To  accomplish  such  pur- 
pose, it  was  not  necessary  that  the  will  should  be  at- 
tested by  two  witnesses  neither  of  whom  was  interested 
in  the  legacies  made  by  the  will.   In  other  words,  a  will 
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may  be  suflScient  to  pass  title  to  personal  property  with- 
out being  attested  in  the  manner  required  by  section 
3895  of  Shannon's  Code.  That  section  applies  to  wills 
which  convey  the  title  to  real  estate.  Indeed,  it  is  not 
necessary  that  there  be  any  subscribing  witness  or  wit- 
nesses upon  a  will  in  order  that  it  suffice  to  pass  the 
title  to  personal  property,  but  nevertheless  thie  factum 
or  execution  of  a  will  in  order  that  it  shall  pass  the 
title  to  personal  property  must  be  proven.  The  rule  of 
the  civil  law  later  adopted  by  the  ecclesiastical  courts 
of  England  that  a  will  of  personal  estate  was  required 
to  be  proved  by  two  witnesses  was  announced  as  the 
rule  in  this  State,  by  one  of  our  early  cases.  Suggett 
V.  Kitchell,  14  Tenn.  (6  Yerg.),  425.  See,  also,Moore 
v.  Steele,  29  Tenn.  (10  Humph.),  563;  Jones  v.  Arter- 
burn,  30  Tenn.  (11  Humph.),  97;  Davis  v.  Baugh,  33 
Tenn.  (1  Sneed),  478;  Johnson  v.  Fry,  41  Tenn.  (1 
Cold.),  101;  Morris  et  al.  v.  Swaney  et  al.,  54  Tenn.  (7 
Heisk.),  5^1;  Franklin  v.  Franklin,  90  Tenn.  (6  Pick.), 
44, 16  S.  W.,  557.  It  has  also  been  held  that  while  'Hhe 
law  has  wisely  required  that  at  least  two  shall  be  nec- 
essary, not  witnesses  who  have  attested  the  writing, 
but  such  as  may  expressly,  or  by  circumstances,  es- 
tablish the  factum,  two  are  not  required  to  each  par- 
ticul£\r  fact,  or  to  everything  necessary  for  a  complete 
testament.  One  may  prove  the  making,  or  contents, 
and  the  other,  some  previous  declarations,  subsequent 
recognitions,  or  other  extrinsic  circumstances,  tending 
to  corroborate  the  act  itself. "  Johnson  v.  Fry,  41  Tenn. 
(1  Cold.),  101. 
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The  rule  set  out  in  the  quotation  lafit  above  was  ap- 
proved in  Morris  et  ah  v.  Swaney  et  al.,  54  Tenn,  (7 
Heisk.),  591-595.  See,  also,  Reagan  v.  Stanley y  79 
Tenn.  (11  Lea),  316-325. 

It  is  not  necessary  that  both  or  either  of  the  witnesses 
who  prove  the  factum  or  execution  of  a  will  of  personal- 
ty should  be  subscribing  witnesses,  or,  as  they  are 
otherwise  called,  attesting  witnesses.  Moore  v.  Steele, 
29  Tenn.  (10  Humph.),  563;  Johnson  v.  Fry,  41  Tenn. 
(1  Cold.),  101 ;  Franklin  v.  Franklin,  90  Tenn.  (6  Pick.), 
43,  16  S.^  W.,  557.  A  legatee  under  a  will  of  personal 
property  is  not  rendered  incompetent  by  his  interest  to 
testify  as  a  witness  to  prove  the  forCtum  or  execution 
of  the  will.  His  interest  only  goes  to  the  credibility  of 
his  evidence,  and  not  to  his  competency  as  a  witness. 
Franklin  v.  Franklin,  90  Tenn.  (6  Pick.),  44,  16  S.  W., 
557;  Beadles  v.  Alexander,  68  Tenn.  (9  Baxt.),  644; 
Or  gain  v.  Irvine,  100  Tenn.  (16  Pick.),  194,  43  S.  W., 
768.  From  what  has  been  said  it  is  clear  that  the  evi- 
dence of  the  three  legatees,  Kolley,  Ramsey,  and  Eliz- 
abeth Berry,  would  have  been  competent  to  prove  the 
factum  or  execution  of  the  will,  and  had  their  ev- 
idence been  introduced  in  the  probate,  court  it 
would  have  supported  a  judgment  admitting  the 
will  to  probate.  But  it  is  said  that  neither  of 
these  witnesses  testified  on  the  probate  of  the  will, 
and  such  is  the  fact;  but  does  it  necessarily  result 
that  the  probate  of  the  will  was  fraudulent?  One  of 
the  witnesses  who  did  testify  on  the  probate  of  the  will 
was  Miss  Marjorie  Agnes  Parrott.    She  testifies  that 
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she  signed  the  will  as  a  witness  after  the  death  of  Hal- 
ley,  at  the  request  of  Dr.  Gartley.  She  was  asked 
whether  or  not  she  saw  Halley  sign  the  will,  and  re- 
plied, ^*I  could  not  say  whether  I  saw  him  sign  it  or 
not. ' '  What  her  evidence  was  on  this  point  before  the 
probate  court  does  not  appear.  She  was  asked  why 
she  signed  the  will  as  a  witness  if  she  did  not  see  Halley 
sign  it,  and  she^ans  wered :  *  *  Because  I  was  in  and  out 
of  the  room,  and  was  not  sure  whether  I  saw  him  sign  it 
or  not. ' '  Respecting  her  evidence  in  the  probate  court 
she  was  asked  this  question,  '*  You  told  the  judge  what 
you  knew  about  it!"  She  answered,  ** There  were  one 
or  two  questions  asked  me,  and  I  don 't  remember  just 
what."  She  does  not  state  what  she  testified  to  on  that 
occasion.  Another  witness  who  testified  when  the  will 
was  admitted  to  probate  was  Norman  Gartley.  He 
signed  the  will  after  Halley 's  death.  He  said  in  his  evi- 
dence that  it  was  possible  th^t  he  saw  Halley  sign  the 
will,  but  he  did  not  remember  seeing  him  sign  it.  He 
said  he  was  in  and  out  of  Halley 's  room  while  Halley 
dictated  and  Kolley  was  writing  the  will,  and  thought 
that  justified  him  in  signing  his  name  to  it  as  a  witness ; 
that  if  he  had  not  heard  part  of  it,  and  had  not  known 
anything  about  it  he  would  not  have  signed  it  as  a  wit- 
ness. It  does  not  appear  what  his  evidence  was  before 
the  probate  court.  These  two  witnesses  were  asked  to 
sign  the  will  because  the  attorney  for  the  hospital,  who 
was  consulted  by  Dr.  Ramsey,  was  under  the  impres- 
sion that  the  three  legatees  who  signed  the  will  were 
incompetent  as  witnesses  to  prove  its  execution. 


406  TENNESSEE  REPORTS.      [133  Term. 

^  state  ex  rel.  t.  Ck)0din8n. 

^---■.-  II  111  I'  '  ---  -- 

We  must  assume,  in  the  absence  of  evidence  to  the 
contrary,  that  the  qiuintum  of  evidence  before  the  pro- 
bate court,  when  the  will  was  admitted  to  probate,  was 
sufficient  to  support  the  judgment  of  that  court.  That 
judgment  was  rendered  within  a  few  days  after  the  will 
was  executed,  when  the  facts  and  circumstances  con- 
nected with  it  were  fresh  in  the  minds  of  the  witnesses, 
and  for  aught  that  appears  to  the  contrary  it  may  be 
that  the  evidence  of  persons  familiar  with  the  hand- 
writing of  the  testator  was  introduced  on  the  probate 
of  the  will,  and  by  that  evidence  his  signature  as  it  ap- 
peared on  the  will  may  have  been  proven  to  be  genuine. 
At  all  events,  it  is  clear  that  every  presumption  must 
be  indulged  in  favor  of  the  validity  of  the  judgment 
of  the  probate  court,  and  the  evidence  in  this  cause  is 
wholly  insufficient  to  overthrow  the  presumption  that 
the  judgment  of  the  probate  court  was  based  on  the 
qtumtum  of  proof  required  by  law  to  establish  the  fac- 
turn  of  the  will.  But  it  is  said  the  testator  was  not  of 
sound  mind  and  disposing  memory  when  the  will  was 
made,  and  therefore  its  procurement  was  in  fraud  of  the 
rights  of  the  State,  if  there  are  no  heirs  at  law,  or  was 
in  fraud  of  the  rights  of  the  latter  if  they  exist.  The 
predicate  for  this  insistence  is  the  evidence  of  Dr.  Wil- 
liams. 

We  are  strongly  inclined  to  the  view  that  Halley  had 
been  subjected  to  no  delusions  or  hallucinations  until 
some  hours  after  the  execution  of  the  will,  but  on  the 
same  night  it  was  made.  However,  if  these  symptoms 
had  been  exhibited  by  him  prior  to  the  time  of  the  ex- 


6  Thompson]   SEPTEMBER  TERM,  1915.  407 

state  ex  reL  v.  Goodman 

ecution  of  the  will,  we  think  it  is  manifest  from  the  will 
itself  that  it  was  executed  during  a  lucid  interval. 

Medical  experts  were  at  variance  in  their  opinions  as 
to  whether  or  not  a  patient  could  have  a  lucid  interval 
between  the  delusions  and  hallucinations  of  delirium 
tremens.  The  experts  introduced  by  the  legatees  held 
the  aflSrmative  of  this  proposition,  and  those  introduced 
by  the  other  side  took  the  negative  view.  The  argu- 
ment in  favor  of  the  aflSrmative  is  that  delirium  tre- 
mens, correctly  speaking,  is  not  a  disease,  but  is  a  mere 
symptom,  or  a  series  of  symptoms ;  that  its  delusions^ 
hallucinations,  and  tremors,  are  mere  evidences  of  cer- 
tain toxic  poisons  which  have  found  their  way  to  the 
brain  cells  and  acting  thereon  as  irritants  produce  the 
symptoms.  Elimination  of  the  toxins  by  natural  pro- 
cesses, or  the  use  of  medicines,  is  said  to  result  in  a 
disappearance  of  the  symptoms,  and  a  nomial  act  or 
product  of  the  brain  occuring  during  a  period  of  time 
intervening  between  symptoms  is  said  to  indicate  a  ces- 
sation for  the  time  of  the  toxic  irritation  of  the  brain 
cells,  and  a  resumption  by  those  cells  of  their  normal 
activity.  It  is  said  that  the  best  evidence  of  the  normal 
condition  of  the  cells  is  their  product,  as  indicated  by 
the  normal  or  abnormal  character  of  the  acts  of  the 
patient.  The  effect  of  the  toxin  on  the  cells  of  the  brain 
may  be  of  a  character  so  violent  as  to  destroy  the  or- 
ganic matter  of  the  cells,  whereupon  they  cease  to 
function  permanently,  and  there  is  total  or  partial  in- 
sanity according  to  the  extent  of  the  permanent  lesion 
or  destruction  of  the  brain  cells.    The  strongest  evi- 
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denoe  that  no  permanent  lesion  has  resulted  to  the  cells 
of  the  brain,  as  the  effect  of  an  antecedent  toxic  poison, 
is  made  manifest  by  rational  normal  action  of  the  pa- 
tient when  the  symptom  or  symptoms  of  the  existence 
of  the  poison  have  disappeared,  and  such  a  period  of 
rational  action  occurring  between  antecedent  and  sub- 
sequent symptoms  is  called  a  lucid  interval.  It  is  said 
that  a  brain  which  produces  a  normal  act  manifestly  is 
not  in  an  abnormal  condition.  A  lucid  interval  is  a 
mere  resumption  by  the  brain  cells  of  their  natural 
and  normal  functions  after  an  antecedent  and  prior  to 
a  subsequent  manifestation  by  symptoms  of  interfer- 
ences with  the  normal  functions  of  the  brain  cells. 

The  view  entertained  by  the  experts  holding  the  af- 
firmative of  the  foregoing  proposition  appears  to  be 
entirely  reasonable.  At  all  events,  we  are  satisfied 
that  Halley  was  of  sound  and  disposing  mind,  within 
the  meaning  of  the  law,  when  he  made  the  will  here  in 
question. 

All  of  the  witnesses  who  were  present  when  the  will 
was  made  agree  in  the  statement  that  Halley  was  very 
nervous,  but  all  of  them  likewise  agrex3  that  he  dictated 
every  word  in  the  will ;  that  his  dictation  was  continu- 
ous, although  his  utterance  was  somewhat  indistinct. 
None  of  the  witnesses  could  have  produced  the  will 
which  Halley  dictated.  None  of  them  knew  the  amount 
of  his  estate.  None  of  them  knew  the  legatees  provided 
for  in  the  will  (except,  of  course,  the  three  legatees  who 
were  nurses  in  the  hospital.)  The  smallest  legacies  in 
the  will  are  those  in  favor  of  these  tliree  nurses.    None 
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of  the  legatees  (except  the  nurses)  provided  for  in  the 
will  were  at  the  hospital  during  Halley 's  illness.  Some 
of  them  did  not  even  know  he  was  at  the  hospital.  There 
is  no  basis  in  this  record  for  any  conclusion  other  than 
that  the  will,  as  dictated  by  Halley,  was  the  product  of 
his  mind,  and  the  purpose  to  execute  it  was  his  and  his 
alone.  He  believed  his  time  on  earth  was  short.  He 
said  this  to  the  nurses  attending  him.  He  expressed  his 
desire  to  make  his  will ;  requested  that  his  lawyer,  Mr. 
Fitzhugh,  be  called  for  that  purpose.  When  advised 
that  his  lawyer  could  not  be  had,  he  called  for  pen,  ink, 
and  paper ;  his  purpose  manifestly  being  to  prepare  the 
will  himself.  He  found  himself  too  nervous  to  write  it. 
He  then  requested  one  of  his  nurses,  KoUey,  to  write  it 
at  his  dictation.  Now,  consider  the  situation  of  this 
testator.  He  believed  himself  to  be  without  kindred  by 
blood.  His  circle  of  intimate  friends  was  narrow,  but 
there  were  a  few,  and  they  are  named  in  his  will.  They 
constitute  all  of  the  legatees  except  the  three  nurses  and 
the  residuary  legatee.  Now,  the  legacies  in  favor  of 
those  who  were  intimate  friends  of  the  testator  were 
most  natural  and  normal  in  character.  The  testator 
being,  as  he  believed,  bereft  of  kindred,  naturally 
turned  to  his  most  intimate  friends  in  order  to  find  ob- 
jects for  his  bounty.  The  bequests  to  tlie  nurses  in  the 
hospital  were  normal  and  reasonable  bequests  consider- 
ing the  size  of  the  testator's  estate,  and  the  fact  that 
these  nurses,  though  not  old  friends,  had,  no  doubt, 
been  kind  and  sympathetic  in  their  attendance  upon 
him  at  the  most  critical  period  of  his  life.    The  bequest 
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in  favor  of  the  residuary  legatee  was  perhaps  both  a 
recognition  of  the  testator's  religious  belief,  and  an 
evidence  of  the  existence  of  a  clear  and  distinct  mem- 
ory of  the  conversation  which  had  occurred  between  the 
testator  and  Dr.  Williams  on  the  Sunday  morning  be- 
fore the  will  was  executed.  The  residuum  of  his  estate 
went  to  this  legatee.  Aside  from  the  conversation  had 
with  the  testator  on  Sunday  morning  before  the  will 
was  executed,  we  find  in  the  evidence  of  Mrs.  Trimble 
the  record  of  conversations  between  herself  and  the  tes- 
tator while  he  was  living  at  her  apartment  house,  in 
which  she  had  told  him  of  charitable  work  in  which  she 
had  been  engaged,  and  he  expressed  the  hope  that  he 
might  recover  from  his  illness  in  order  that  he  might 
be  of  use  to  her  in  that  work.  In  these  suggestions 
there  is  abundant  reason  to  support  the  bequest  in 
favor  of  the  residuary  legatee  as  one  not  only  evincing 
memory  of  past  conversations,  past  purposes  and  reso- 
lutions on  the  part  of  the  testator,  but  also  a  present 
purpose  and  intent  to  carry  out  his  preconceived  plans. 
Looking  at  the  will  in  this  way,  what  other  conclu- 
sion can  be  reached  than  that  it  was  the  product  of  Hal- 
ley  's  mind,  and  his  will !  We  perceive  none  other.  The 
next  conclusion  is  that,  if  it  was  the  product  of  his 
mind,  that  his  mind  must  have  been  sound  and  his  mem- 
ory of  disposing  power,  because  the  will  as  a  whole  is  a 
normal,  sane,  natural  product.  It  is  immaterial  how 
large  the  testator's  physical  or  bodily  afflictions  may 
have  been  at  the  time  of  the  execution  of  his  will  if  he 
was  possessed  of  a  sound  mind  and  disposing  memorj\ 
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"The  lav  takes  no  cognizance  of  mere  physii 
finnity  as  an  objection  to  a  will,  if  the  disposing  m 
manifest"  Smith  v.  Harrison,  49  Tenn.  (2  H 
23(^247. 

"  'A  man  may  freely  make  his  testament  how  < 
ever  he  may  be,  for  it  is  not  the  integrity  of  the 
bnt  of  the  mind,  that  is  requisite  in  testam 
Swinb.,  pt.  2,  sec.  5.  'The  law  looks  only  to  the  c 
tency  of  the  onderstanding,  and  neither  age,  noi 
ness,  Bor  extreme  distress,  or  debility  of  body  w 
feet  the  capacity  to  make  a  will,  if  sufficient  Jntelli 
remains.'  The  wiU  itself  contains  int 

evidence  in  its  favor;  it  is  a  reasonable  and  n 
will."  Nailing  v.  Nailing,  34  Tenn.  (2  Sneed),  63( 

We  find  no  merit  in  the  attack  made  on  the 
mentary  capacity  of  Halley  based  npon  his  use 
words  "real  estate"  in  the  residuary  clause  of  th 
This  may  be  accounted  for  upon  the  ground  that 
a  mere  inadvertence,  or  upon  the  ground  that  he  1 
mind  his  interest  in  the  notes  given  for  the  pui 
money  of  real  esate,  or  npon  the  ground  thi 
draftsman  did  not  clearly  understand  what  Halle; 
ly  intended  to  say.  We  have  already  referred  to  tl 
that  Ms  enunciation  at  the  time  he  was  dictatii 
will  was  somewhat  indistinct.  Nor  do  we  attac 
significance  to  tl^  points  made  in  tespect  of  the 
matical  defects  in  the  will.  These  may  be  due  li 
to  the  youth,  inexperience,  auci  lack  of  education  ■ 
part  of  the  draftsman. 
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The  point  that  ffome  of  the  legacies  are  void  for  un- 
certainly, to  wit,  that  in  favor  of  *  *  Mrs.  Moseley ' ',  and 
that  in  favor  of  **Mrs.  Mosley'  housekeeper,''  we 
think  is  also  without  merit.  We  find  no  difficulty 
upon  this  transcript  in  reaching  the  conclusion  that 
the  bequest  in  favor  of  Mrs.  Moseley  was  intended 
to  operate  in  favor  of  Mrs.  Trimble,  whose  in- 
itials are  set  out  in  the  decree  of  the  chancellor,  and  the 
bequest  in  favor  of  Mrs.  Moseley 's  housekeeper  was  in- 
tended to  operate  in  favor  of  Mrs.  Lang,  whose  correct 
initials  are  also  set  out  in  the  chancellor 's  decree. 

We  believe  no  rule  of  law  or  public  policy  to  be  con- 
travened by  giving  effect  to  the  manifest  intention  of 
the  testator,  and  therefore  that  intention  should  be  al- 
lowed to  prevair  in  the  present  case.  Prichard  on  Wills, 
sees.  388,  395 ;  Thompson  v.  McKisick,  22  Tenn.  (3 
Humph.),  631;  Lynch  v.  Burts,  48  Tenn.  (1  Heisk.), 
600;  WUliams  v.  WUliams,  18  Tenn.  (10  Yerg.),  20; 
Seay  v.  Yoimg,  39  Tenn.  (2  Head),  418;  Massie  v.  Jor- 
da/n,  69  Tenn.  (1  Lea),  646;  Jobe  v.  DUlard,  104  Tenn. 
(20  Pick.),  658,  58  S.  W.,  324. 

Many  points  have  been  made,  and  arguments  ad- 
vanced in  voluminous  briefs,  which  we  have  not  dis- 
cussed in  this  opinion.  We  have,  however,  considered 
all  of  the  questions  which  have  been  made.  We  have 
discussed  in  the  opinion  only  such  questions  as  we 
thought  were  of  suflBcient  importance  to  require  it. 

In  our  opinion  there  is  no  error  in  the  decree  of  the 
court  of  civil  appeals  except  in  the  matter  of  taxation 
of  the  costs  of  the  cause.    The  chancellor  decreed  that 
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the  cross-bill  of  E.  K.  Keefe  et  al,  be  dismissed  at  the 
costs  of  said  parties,  and  directed  issuance  of  execution 
for  the  collection  of  such  costs  against  them,  and  the 
sureties  on  their  cost  bonds,  S.  W.  Wilkinson,  E.  C. 
Hunt,  and  W.  M.  Howard.  The  chancellor  also  decreed 
that  the  State  of  Tennessee  take  nothing  by  its  suit,  that 
the  same  be  dismissed  at  its  costs,  and  awarded  execu- 
tion for  the  collection  of  the  same  as  at  law.  The  court 
of  civil  appeals  reversed  the  decree  of  the  chancellor 
upon  the  matters  of  costs,  and  adjudged  that  the  costs 
of  that  court,  and  of  the  chancery  court  should  be  taxed 
against  the  administrator  with  the  will  annexed,  and 
that  said  costs  be  paid  out  of  funds  in  his  hands  be- 
longing to  the  estate.  We  think  the  court  of  civil  ap- 
peals was  in  error,  and  that  the  chancellor  was  correct 
in  adjudication  upon  this  matter  of  costs. 

It  results  from  what  has  been  said  that  the  decree 
of  the  court  of  civil  appeals,  modified  as  above  indi- 
cated, is  affirmed. 


CASES 
ARGUED  AND  DETERMINED 

IN  THE 

SUPEEME  COURT   OF  TENNESSEE 

FOB  THE 

MIDDLE  DIVISION 


NASHVILLE,  DECEMBER  TERM,  1915. 


Giles  County  v.  Mabshall  County. 
{Nashville.  December  Term,  1915.) 

1.  COUNTIES.     Partition.     Constitution. 

The  proYlslon  of  the  Const  art.  10  sec.  4,  that  where  a  new  county 
is  established  by  carving  territory  from  old  territories,  no  part 
of  an  existing  county  shall  be  taken  to  form  a  new  county 
without  the  consent  of  two-thirds  of  the  qualified  voters  in 
such  part  taken,  does  not  apply,  where  a  portion  of  one  county 
is,  by  the  legislature,  removed  and  added  to  an  already  ex- 
isting county.     {FOBt,  pp.  417,  418.) 

Acts  cited  and  construed:  Acts  1915,  ch.  384. 

Case  cited  and  approved:     Cocke  v.  Gooch,  52  Tenn.,  294. 

Constitution  cited  and  construed:     Art.  10,  sec.  4. 

2.  COUNTIES.     Partition.     Statutes. 

Const  art  10,  sec  4,  providing  for  removing  of  territory  from 
existing  counties,  and  formation  of  new  counties,  and  declaring 

(414) 
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that  no  line  of  such  county  shall  approach  the  courthouse  of 
any  old  county  from  which  it  may  he  taken  nearer  than  eleven 
miles,  applies  where  a  strip  of  land  is  removed  from  one  county 
and  added  to  another;  and  Priv.  Acts  1915,  ch.  384,  carving  a 
strip  from  Giles  county  and  adding  it  to  Marshall  county,  is  in< 
valid,  as  the  line  of  Marshall  county  as  advanced  is  nearer 
than  eleven  miles  of  the  courthouse  of  Giles  county.  {Post,  pp. 
418,  419.) 

Cases  cited  and  approved:  €k>tcher  v.  Burrows,  28  Tenn.,  585; 
Cheatham  county  v.  Dickson  county,  39  S.  W.  734;  McMillan  v. 
Hannah,  106  Tenn.,  689;  Union  County  v.  Knox  County,  90 
Tenn.,  641. 

8.  COUNTIES.  Partition.  Statutes. 
As  the  court  cannot  presume  on  the  intent  of  the  legislature 
(Priv.  Acts  1915,  ch.  884)  which  removed  from  Giles  and  added 
to  Marshall  county  a  strip  of  territory,  which,  in  some  places, 
brought  the  line  of  Marshall  county  within  eleven  miles  of 
Giles  county  courthouse,  the  act  cannot  be  sustained  by  forc- 
ing back  the  line  of  Marshall  county  in  those  places  where  it 
came  within  eleven  miles  of  the  county  courthouse.  (Pest,  pp. 
419-422.) 

Cases  cited  and  approved:     Maury  County  v.  Lewis  County,  31 
Tenn.,  236;   Bridgenor  v.  Rodgers,  41  Tenn.,  260. 


FROM  GILES 


Appeal  from  the  Chancery  Court  of  Giles  County. — 
Waltbb  S.  Beabdbn,  Chancellor. 

RoBT.  C.  Abmstbong.    p.  C.  Smithson  and  Marshall 
&  Marshall,  for  appellant. 

CHnj>BRS  &  Woodward,  for  appellee. 
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Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  by  Giles  county,  in 
its  corporate  capacity,  against  Marshall'  county,  seek- 
ing to  enjoin  the  defendant  county  from  exercising  any 
jurisdiction  over  a  strip  of  territory  atteijapted  to  be 
taken  from  the  complainant  county  and  added  to  Mar- 
shall county  by  private  Acts  1915,  chapter  384.  The 
constitutionality  of  the  act  is  attacked  by  the  bill  of 
complaint  on  two  grounds  set  out  below. 

The  chancellor  held  the  act  to  be  invalid,  and  the 
county  of  Marshall  has  prayed  an  appeal  to  this  court 
and  assigned  errors. 

It  is  manifest  that  the  reason  for  the  passage  of  the 
act  was  to  add  to  the  defendant  county 's  area  the  strip 
in  question  so  as  to  bring  under  that  county's  taxing 
power  a  considerable  milage  of  a  railway  recently  con- 
structed along  the  eastern  border  of  Giles  county. 

The  contention  of  complainant  county  is  that  the  act 
is  violative  of  article  10,  section  4,  of  the  Constitution 
of  this  State,  which  provides : 

*  *  New  counties  may  be  established  by  the  legislature 
to  consist  of  not  less  than  two  hundred  and  seventy- 
five  square  miles,  and  which  shall  contain  a  population 
of  seven  hundred  qualified  voters;  no  line  of  such 
county  shall  approach  the  courthouse  of  any  old 
county  from  which  it  may  be  taken  nearer  than  eleven 
miles,  nor  shall  such  old  county  be  reduced  to  less  than 
five  hundred  square  miles.  ...  No  part  of  a 
county  shall  be  taken  off  to  form  a  new  county  or  a  part 
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thereof  without  the  consent  of  two-thirds  of  the  quali- 
fied voters  in  such  part  taken  oflf;  and  where  an  old 
county  is  reduced  for  the  purpose  of  forming  a  new  one, 
the  seat  of  justice  in  said  old  county  shall  not  be  re- 
moved without  the  concurrence  of  two-thirds  of  both 
branches  of  the  legislature,"  etc. 

For  Giles  county  it  is  in  defense  particularized: 
First,  that  it  was  not  competent  for  the  legislature  to 
take  oflf  such  a  part  of  that  county,  without  making  in 
the  legislative  act  some  provision  for  a  submission  of 
the  question  to  the  qualified  voters  residing  within  the 
territory  sought  to  be  detached,  for  an  expression  of 
their  consent  or  dissent,  in  some  mode. 

We  cannot  adopt  this  view  urged  by  complainant. 
The  provision  respecting  the  consent  of  the  qualified 
voters  applies  only  when  a  new  county  is  to  be  formed 
or  created.  In  that  event  **no  part  of  a  county  shall  be 
taken  ofl^  to  form  a  new  county  or  a  part  thereof. ' '  By 
a  * '  part  thereof ' '  is  meant  the  taking  of  parts  from  two 
or  more  old  counties  to  create  a  new  one,  as  was  the 
case  presented  to  this  court  by  the  suit  which  involved 
the  proposed  county  of  Bell  (named  in  honor  of  Ten- 
nessee's statesman,  John  Bell),  passed  on  in  Cocke  v. 
Gooch,  5  Heisk.  (52  Tenn.),  294.  The  attempt  there 
was  to  form  a  county  of  Bell  out  of  fractional  parts  to 
be  taken  from  the  existing  counties  of  Hardeman,  Fay- 
ette, and  McNairy.  Some  test  as  to  *' consent '^  of  the 
residents  of  the  fractional  parts  in  such  case  is  requis- 
ite. But  ever  since  the  adoption  of  the  Constitution  of 
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1870  the  Legislature  has  passed  acts,  now  very  numer- 
ous, changing  county  lines  by  the  shifting  of  territory 
without  making  any  sort  of  provision  to  ascertain  the 
will  of  those  living  in  the  area  affected ;  and  this,  with- 
out any  question  being  raised  as  to  invalidity  under  the 
constitutional  provisions  invoked  in  this  case. 

But  Giles  county  must  prevail  on  an  other  contention 
— that  the  act  detaching  the  territory  in  question  is 
void,  since  the  line  of  Marshall  county  as  it  was  sought 
to  be  advanced  and  fixed  reaches  nearer  than  eleven 
miles  of  the  courthouse  of  Giles  county. 

The  immediate  language  of  the  Constitution  is : 

'*No  line  of  such  county  shall  approach  the  court- 
house of  any  old  county  from  which  it  may  be  taken, 
nearer  than  eleven  miles." 

Although  the  act  of  the  legislature  here  in  question 
was  not  passed  for  the  purpose  of  creating  a  new 
county,  and  the  constitutional  inhibition  would,  at  first 
blush,  seem  in  terms,  at  least,  to  be  directed  against 
act^  of  that  character,  yet  it  has  been  given  a  more  lib- 
eral construction  to  accord  with  the  spirit  of  the  clause 
and  with  the  object  in  view,  and  to  apply  equally  to  acts 
passed  for  the  purpose  of  taking  territor)^  from  one 
county  and  adding  it  to  another. 

This  liberal  construction  was  given  to  the  Constitu- 
tion of  1834  (article  10,  sec.  4),  containing  a  similar 
provision,  save  that  the  limit  of  protection  was  twelve 
miles.    Gotcher  v.  Bur  rotes,  9  Humph.  (28  Tenn.),  585, 

And  the  same  construction  has  been  adopted  for  the 
clause  of  the  Constitution  of  1870.   Cheatham  County  \, 
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Dickson  Coimty,  39  S.  W.,  734;  McMillan  v.  Hannah, 
106  Tenn.,  689,  61  S.  W.,  1020;  Union  Coimty  v.  Knox 
Comity,  90  Tenn.,  541, 18  S.  W.,  254,  and  cases  cited. 
The  chief  counter  contention  in  behalf  of  Marshall 

m 

county  is  that  while  the  line  cutting  off  the  strip  in  ques- 
tion does  trench  to  an  extent  on  the  constitutional  rights 
of  Giles  county,  yet  that  by  far  the  larger  portion  of  the 
detached  territory  lies  more  than  eleven  miles  distant 
from  the  courthouse  of  Giles  county  at  Pulaski,  and 
that  therefore  the  full  measure  of  Giles  county's  remedy 
is  to  have  the  line  forced  back  by  a  decree  of  court  to  a 
distance  of  eleven  miles,  leaving  the  remainder  within 
the  jurisdiction  of  Marshall  county. 

In  the  case  of  Gotcher  v.  Burrows,  supra,  th^  facts 
were  that  the  legislature  had  passed  an  act  attempting 
to  detach  two  civil  districts  from  Coffee  county  and  to 
attach  same  to  Grundy  county,  and  the  validity  of  the 
act  was  brought  in  question  in  a  suit  between  the  jus- 
tices composing  the  quorum  courts  of  the  counties,  re- 
spectively. This  was  tantamount  to  the  suit  being  be- 
tween the  two  counties  in  their  corporatie  capacities. 
Maury  County  v.  Lewis  County,  1  Swan  (31  Tenn.), 
236;  Bridgenor  v.  Rodgers,  1  Cold.  (41  Tenn.),  260. 

The  line  detaching  the  districts  from  Coffee  county 
was  at  places  within  less  than  twelve  miles  of  the  court- 
house of  Coffee  county.  In  other  words,  we  understand 
that  the  line — required  by  the  then  Constitution  (of 
1834)  to  be  at  least  twelve  miles  from  the  Coffee  county 
courthouse — so  ran  as  to  put  portions  of  the  territoi  y 
beyond,  and  parts  within,  the  twelve-mile  limit.    The 
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court  held  the  legislative  act  void,  and  decreed  that  the 
right  of  Coffee  county  to  the  territory  was  the  same  as 
though  the  act  had  not  been  passed. 

Referring  to  the  constitutional  restrictive  provision 
the  court,  speaking  through  Judge  McKinney,  said : 

*  *  We  construe  it  to  be  an  absolute  prohibition  of  the 
power,  on  the  part  of  the  legislature,  either  in  the  es- 
tablishment of  a  new  county,  or  in  taking  from  one 
county  a  portion  of  its  territory  and  attaching  it  to  an- 
other, or  in  changing  the  lines  of  adjoining  counties, 
to  approach  the  courthouse  of  the  county  whose  terri- 
tory is  taken  for  either  of  the  foregoing  purposes 
nearer  than  twelve  miles.  The  restriction  in  question 
was  designed  to  be  a  perpetual  qudranty  against  legis- 
lative encroachment  in  whatever  mode  it  might  be  at- 
tempted, and  it  is  manifest  that  upon  any  other  con- 
struction, the  restriction  would  be  utterly  inoperative 
and  unmeaning.  ...  A  constitutional  provision, 
so  wise  and  salutary  in  itself,  so  indispensably  neces- 
sary for  the  protection  of  important  interests,  public 
as  well  as  private,  and  no  less  essential  to  the  quiet  and 
repose  of  local  communities,  cannot  be  disregarded  or 
evaded  in  the  mode  attempted  in  this  case.  We  are  of 
opinion  that  the  act  of  1846,  chapter  134,  is  wholly  un- 
constitutional and  void,  and  therefore  affirm  the  decree 
of  the  chancellor.'' 

In  Maury  County  v.  Lewis  County,  1  Swan  (31 
Tenn.),  235,  it  appears  that  the  creation  of  the  county 
of  Lewis  was  involved,  a  fraction  of  Maury  county  being 
taken  to  that  end.    The  act  of  the  legislature  stipulated 
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that  the  commissioners  named  should  so  run  the  line  as 
to  leave  Columbia,  the  county  seat  of  Maury  county, 
twelve  miles  to  the  east  in  accordance  with  the  Consti- 
tution of  1834 ;  but  the  commissioners  by  error  actually 
ran  the  line  in  such  way  as  that  at  point  or  points  it 
came  within  eleven  and  one-fourth  miles  of  Columbia. 
The  court  said : 

' '  If  the  act  establishing  the  county  of  Lewis  had  des- 
ignated the  boundary  in  question  to  be  as  it  was  run  by 
the  commissioners,  there  is  no  question  but  that  it 
would  be  considered  a  void  exercise  of  power.  . 
Regarding  it  as  a  void  designation  of  boundary,  the 
vested  rights  of  Maury  were  not  affected  by  it,  but  re- 
main as  if  the  boundary  had  not  been  made.*' 

This  court  in  that  case  decreed  the  restoration  to 
Maury  county  of — 

*'her  original  limits,  as  no  boundary  has  been  run  for 
the  county  of  Lewis  in  conformity  to  the  limitations  and 
restrictions  contained  in  the  Constitution. ' ' 

We  cannot  say  that  the  legislature  would  have  acted 
had  the  effort  been  one  to  detach  only  the  portion  of  the 
territory  that  lies  beyond  the  eleven-mile  line,  and  un- 
dertake to  reform  the  act  or  its  results  accordingly.  It 
may  be  conceived  that  a  case  may  arise  where  the  in- 
fluence prompting  and  moving  that  body  came  from 
persons  who  reside  within,  or  a  situation  arising  within, 
that  portion  of  such  an  area  which  lies  within  the  zone 
protected  by  the  Constitution.  We  may  not  enter  into 
an   investigation   as  to  the  legislature's   motive   and 
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thereby  thus  save  such  an  act  (as  to  claimed  partial  ef- 
fectiveness) from  unconstitutionality  in  the  one  case, 
and  denounce  it  as  a  violation  of  the  constitutional  in- 
hibition in  the  other. 

The  decree  of  the  chancellor  is  affirmed. 
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G.  W.  Walker  v.  Beulah  VandiVer. 
(Nashville.  Deceml>er  Term,  1915.) 

1.  ABATEMENT   AND   REVIVAL.      Pending   action.      Abandon- 

ment. What  conatitutes. 
Where  process  in  a  former  action  was  returned  unserved,  and 
plaintiff  did  not  sue  out  alias  writs  from  term  to  term,  the 
original  action  was  abandoned  and  discontinued  within  Shan- 
non's Code,  sec.  4445,  declaring  that  the  suing  out  of  a  summons 
is  the  commencement  of  an  action  if  the  action  is  continued 
by  the  issuance  of  alias  process  from  term  to  term,  and  so  the 
second  action  could  not  be  abated  on  the  ground  of  a  former 
action  pending.     (Post,  pp.  425,  426.) 

2.  ABATEMENT  AND  REVIVAL.     Former  action  pending. 
Defendant,  a  citizen  of  one  county,  removed  to  another  county  to 

avoid  service,  and  was  served  in  an  action  begun  there.  There- 
after he  returned  to  the  county  of  his  residence  and  plaintiff 
then  begun  a  new  action  in  that  county,  defendant  being  duly 
served.  He  filed  a  plea  in  abatement  and,  after  the  filing  of  such 
plea,  the  first  action  was  dismissed.  Heldf  that  in  such  case 
the  dismissal  occuring  before  the  filing  of  the  replication  to 
the  plea,  the  plea  must  be  denied.    (Post,  pp.  426-432.) 

Cases  cited  and  approved:  Knight's  case,  2  Ld.  Raym.,  1014; 
Wright  V.  Keifer,  131  111.  App.  298;  Nashville,  etc.,  R.  Co.  v. 
Hubble  140  Ga.,  368;  Singer  v.  Scott,  44  Ga.,  659;  Frogg  v. 
Long,  3  Dana  (Ky.),  157;  Com.  v.  Churchill,  5  Mass.,  174;  Le 
Clerc  V.  Wood,  2  Pin.  (Wis.),  37;  Curtis  v.  Piedmont  Lumber, 
etc.,  Co.,  109  N.  C,  401;  Rogers  v.  Hoskins,  15  Ga.,  270;  Cham- 
berlain V.  Eckert,  Fed.  Cas.,  No.  2576;  Fowler  v.  Byrd,  Fed. 
Cas.,  No.,  4999a;  Demond  v.  Crary  (C.  C),  1  Fed.,  480;  Grider 
V.  Apperson.  32  Ark.,  332;  Dyer  v.  Scalmanani,  69  Cal.,  637; 
National  Express  Co.  v.  Burdette,  7  App.  D.  C,  551;  Gage  v. 
Chicago^  216  111.,  107;  Wright  v.  Keifer,  131  111.  App.,  298;  Jer- 
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Bejnrille  Shoe  Mfg.  Co.  y.  Bell,  125  III.  App.,  496;  Moorman  v. 
Gibbs,  76  Iowa»  637;  George  Bohon  Co.  y.  Moren,  161  Ky.,  811; 
ClUzens'  Nat.  Bank  y.  Froman,  111  Ky.,  206;  Wilson  y.  Milliken, 
103  Ky.,  165;  Draughn  y.  Wolf,  11  Ky.,  Law  Rep.,  366;  Gist 
y.  Shean,  8  Ky.,  Law  Rep.,  509;  Manufacturers'  Bottle  Co.  y. 
Taylor-Stites  Glass  Co.,  208  Mass.,  693;  Nichols  y.  State  Bank, 
46  Minn.,  102;  Page  y.  Mitchell,  37  Minn.,  368;  Carson-Rand  Co. 
y.  Stem,  129  Ma,  381;  Warder  y.  Henry,  117  Mo.,  630;  State  y. 
Hines,  148  Mo.  App.,  298;  Peterson  y.  Butte,  44  Mont.,  129; 
Porter  y.  Kingsbury,  77  N.  T.,  164;  Ayerill  y.  Patterson,  10  N. 
T.,  600;  Lord  y.  Ostrander,  43  Bart,  337;  O'Beime  y.  Lloyd,  31 
N.  Y.  Super.  Ct,  19;  Trow  Printing,  etc.,  Co.  y.  New  York  Book 
Binding  Co.,  3  N.  Y.  Supp.  69;  Beals  y.  Cameron,  3  How.  Prac., 
414;  Smith  y.  White,  7  Hill,  620;  Marston  y.  Lawrence,  1  Johns. 
Cas.,  397;  Farrltf  y.  Hayes,  9  Dr.,  81;  Gardner  y.  Kiehl,  182  Pa., 
194;  FinJlay  y.  Keim,  62  Pa.,  112;  Toland  y.  Tichenor,  3  Rawle, 
320;  Banigan  y.  Woonsocket  Rubber  Co.,  22  R.  I.,  93;  Trawick 
y.  Martin  Brown  Co.,  74  Tex.,  622;  Payne  y.  Benham,  16  Tex., 
364;  Langham  y.  Thomason,  6  Tex.,  127;  International,  etc., 
R.  Co.  y.  Barton,  24  Tex.  Ciy.  App.,  122;  Texas,  etc,  R.  Co.  y. 
Kenna  (Tex.  Ciy.  App.),  62  S.  W.,  665;  Norfolk,  etc.,  R.  Co.  y. 
Nunnally,  88  Va.,  646;  Wright  y.  Suydam,  72  Wash.,  687;  Tur- 
ner y.  Lumbrick,  19  Tenn.,  7-13. 


FROM  FRANKLIN 


Appeal  from  the  Circuit  Court  of  Franklin  Connty  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Nathan  L.  Bachman,  Judge. 

Fbank  Ij.  Lynch  and  Floyd  Estill,  for  plaintiff  in 
error. 

J.  M.  Littleton,  Felix  Lynch  and  H.  M.  Templeton, 
for  defendant  in  error. 
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Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Miss  Vandiver  recovered  a  judgment  against  Walker 
based  on  the  verdict  of  a  jury  for  the  sum  of  $1,500  as 
damages  for  breach  of  a  contract  to  marry,  and  the 
court  of  civil  appeals  affirmed  the  judgment.  Walker 
has  brought  the  record  here  on  petition  for  certiorari, 
and  makes  a  single  assignment  of  error,  which  is  that 
the  court  of  civil  appeals  erred  in  holding  that  the  re- 
plication to  the  plea  in  abatement  was  sufficient. 

The  plea  in  abatement  was  based  on  the  pendency  of 
two  former  suits  for  the  same  cause  of  action  by  plain- 
tiff against  defendant.  The  plea  averred  that  one  of 
said  suits  was  pending  in  the  circuit  court  of  Franklin 
county  at  the  time  of  the  institution  of  the  present  suit, 
and  the  same  averment  was  made  in  respect  of  the  pen- 
dency of  another  suit  in  the  circuit  court  of  Bledsoe 
county;  wherefore  judgment  was  prayed  of  the  sum- 
mons and  declaration  in  the  present  suit  that  they  be 
quashed.  To  the  foregoing  plea  in  abatement  plaintiff 
replied  that  when  the  simmions  in  the  former  Franklin 
county  action  was  sued  out  defendant  had  absconded, 
concealing  himself  so  that  service  could  not  be  had  upon 
him,  and  that  service  of  said  summons  was  never  made 
upon  defendant,  wherefore  that  action  had  been  aban- 
doned by  plaintiff  before  the  present  suit  was  instituted. 

The  summons  in  the  former  Franklin  county  suit  was 
issued  on  April  5, 1913,  and  the  summons  in  the  present 
suit  was  issued  on  November  28,  1913,  and  was  exe- 
cuted by  service  upon  defendant  the  same  day  it  was 
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issued.  It  does  not  appear  that  alias  process  was  is- 
sued from  term  to  term  in  the  action  which  was  begun 
by  issuance  of  the  sununons  on  April  5,  1913.  See  sec- 
tion 4445,  Shannon's  Code.  There  was  no  issuance  of 
alias  process  returnable  to  the  August  term  of  the  cir- 
cuit court  for  the  year  1913.  We  are  therefore  of  the 
opinion  that  the  former  Franklin  county  suit  had  been 
abandoned  and  discontinued,  and  was  not  pending  at 
the  date  of  the  institution  of  the  present  Franklin 
county  action. 

In  addition  to  the  above  reply  to  the  plea  in  abate- 
ment as  to  the  former  Franklin  county  suit  it  appears 
that  said  suit  was  formally  dismissed  by  proper  order 
in  the  circuit  court  of  Franklin  county  made  at  its  Aug- 
ust term,  1914,  and  this  dismissal  was  prior  in  date  to 
the  filing  of  the  replication  of  the  plaintiff  to  the  plea 
in  abatement,  but  after  the  plea  was  filed. 

The  reply  made  by  plaintiff  to  the  plea  in  abatement 
in  respect  of  the  Bledsoe  county  former  suit  was  that  at 
the  time  of  the  suing  out  of  process  in  said  action  the  de- 
fendant, who  was  a  citizen  of  Franklin  county,  was  in 
hiding  in  Bledsoe  county,  concealing  himself  there  for 
the  purpose  of  avoiding  process.  Nevertheless  process 
was  served  upon  him  in  said  former  Bledsoe  county 
suit,  and  thereafter  defendant  returned  to  his  home  in 
Franklin  county,  whereupon  plaintiff  abandoned  her 
suit  in  Bledsoe  county,  and  instituted  the  present  suit 
in  Franklin  county,  and  since  the  filing  of  the  plea  in 
abatement  in  the  present  cause  on  December  16,  1913, 
plaintiff  has  formally  dismissed  the  Bledsoe  county 


6    Thompson]    DECEMBER   TERM,  1915.  427 

Walker  ▼.  Vandlver. 

suit  by  proper  order  entered  of  record  therein  in  the 
circuit  court  of  Bledsoe  county. 

Undoubtedly  the  Bledsoe  county  suit  was  a  former 
suit  pending  at  the  date  of  the  institution  of  the  pres- 
ent suit. 

It  is  insisted  for  defendant  that  according  to  the  com- 
mon-law rule  plaintiff  could  not,  after  a  plea  in  abate- 
ment of  the  pendency  of  a  former  suit,  avoid  the  effect 
of  the  plea  by  setting  up  in  reply  a  discontinuance  or 
dismissal  of  the  former  suit.  On  this  subject,  in  1  Cor- 
pus Juris,  p.  94  sec.  132,  it  is  said : 

'  *  The  rule  at  common  law  was  to  sustain  the  plea  if 
it  was  true  at  the  time  it  was  filed.  Accordingly,  at 
common  law  plaintiff  could  not,  after  a  plea  in  abate- 
ment of  the  pendency  of  a  prior  suit,  avoid  the  effect 
of  the  plea  by  discontinuing  the  prior  action" — citing 
Chitty  PI.  (16th  Am.  Ed.)  470;  Knight's  Case,  2  Ld. 
Eaym.,  1014,  92  Reprint,  175,  1  Salk.,  329,  91  Reprint, 
290.  And  see  Wright  v.  Keifer,  131  111.  App.,  298.  *' And 
this  rule  has  been  followed  in  some  of  the  States  ^ ' — cit- 
Nashville,  etc.,  R.  Co.  v.  Hubble,  140  Ga.,  368,  78  S.  E. 
919 ;  Singer  v.  Scott,  44  Ga.,  659  (under  Georgia  Code) ; 
Frogg  v.  Long,  3  Dana  (Ky.),  157,  28  Am.  Dec,  69; 
Com.  V.  Churchill,  5  Mass.,  174;  Le  Clerc  v.  Wood,  2 
Pin.  (Wis.),  37.  And  see  Curtis  v.  Piedmont  Lumber, 
etc.,  Co.,  109  N.  C,  401,  405,  13  S.  E.,  944.  Compare, 
however,  Rogers  v.  Ho  skins,  15  Ga.,  270.  * '  In  nearly  all 
jurisdictions,  however,  the  modern  doctrine  is  that  it  is 
a  good  reply  to  a  plea  of  the  pendency  of  a  prior  action 
for  the  same  cause  that  the  former  suit  has  been  dis- 
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missed  or  discontinued,  whether  before  of  after  the  fil- 
ing of  the  plea''  — citing  United  States:  Ghamberlam 
V.  Eckert,  Fed.  Cas.,  No.  2,576,  2  Biss.,  124;  Fowler  v. 
Byrd,  Fed.  Cas.,  No.  4,999a,  Hempst.,  213.  But  see  De- 
mondv.  Crary  (C.  0.),  1  Fed.,  480.  Arkansas:  Grriderw. 
Apperson,  32  Ark.,  332.  California:  Dyer  v.  Scalmanani, 
69  Cal.,  637,  11  Pac,  327.  District  of  Columbia;  Na- 
tional Express,  etc.,  Co.  v.  Burdette,  7  App.  D.  C,  551. 
Illinois:  Gage  v.  Chicago,  216  HI.,  107,  74  N.  E.,  726; 
WrigJit  V.  Keifer,  131  111.  App.,  298 ;  JerseyvUle  Shoe 
Mfg.  Co.  V.  Bell,  125  111.  App.,  496.  Iowa:  .Moorman  v. 
(7i665, 75  Iowa,  537,  39  N.  W.,  832.  Kentucky:  George 
Bohon  Co.  V.  Moren,  151  Ky.,  811,  152  S.  W.,  944;  Cit- 
izens' Nat.  Bank  v.  Froman,  111  Ky.,  206,  63  S.  W., 
454,  757,  23  Ky.  Law  Rep.,  613,  56  L.  R.  A.,  673,  Wilson 
V.  Milliken,  103  Ky.,  165,  44  S.  W.,  660,  42  L.  R.  A.,  449, 
82  Am.  St.  Rep.,  578.  Contra,  Draughn  v.  Wolf,  11  Ky. 
Law  Rep.,  366;  Gist  v.  SheoM,  8  Ky.  Law  Rep.,  509, 
Massachusetts :  Manufacturers'  Bottle  Co.  v.  Taylor- 
StUes  Glass  Co.,  208  Mass.,  593,  95  N.  E.,  103.  Minne- 
sota :  Nichols  v.  State  Bank,  45  Min.,  102,  47  N.  W.,  462 ; 
Page  v.  MitcheU,  37  Minn.,  368,  34  N.  W.,  896.  Mis- 
souri :  Carson-Rand  Co.  v.  Stern,  129  Mo.,  381, 31  S.  W., 
772,  32  L.  R.  A.,  420;  Warder  v.  Henry,  117  Mo.,  530,  23 
S.  W.,  776 ;  State  v.  Hines,  148  Mo.  App.,  298, 128  S.  W., 
250.  Montana:  Peterson  v.  Butte,  44  Mont.,  129,  120 
Pac,  231,  233,  citing  Cyo.  New  York :  Porter  v.  Kings- 
bury, 77  N,  Y.,  164;  Averill  v.  Patterson,  10  N,  Y.,  500; 
Lord  V.  Ostrander,  43  Barb.,  337;  O'Beirne  v.  Lloyd, 
31  N.  Y.  Super.  Ct.,  19,  6  Abb.  Prac.  (N.  S.),  387,  re- 
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versed  on  other  grounds  43  N.  Y.,  238;  Troiv  Print- 
mg,  etc.,  Co.  v.  New  York  Book  Binding  Co.,  3  N.  Y. 
Supp.,  59 ;  Beals  v.  Cameron,  3  How.  Ptac,  414 ;  Smith 
V.White,  7  Hill,  520;  Marston  v.  Lawrence,  1  Johns. 
Cas.,  397.  Oregon:  F arris  y.  Hayes,  90r.,  81.  Penn- 
sylvania :  Gardner  v.  KieU,  182  Pa.,  194,  37  Atl,  829 ; 
Findlay  v.  Keim,  62  Pa.,  112;  Tola/nd  v.  Tichenor,  3 
Rawle,  320.  Rhode  Island:  Banigan  v.  Woonsocket 
Rubber  Co.,  22  R.  I.,  93,  46  Alt.,  183.  Texas :  Trawick  v. 
Martin  Brown  Co.,  73  Tex.,  522, 12  S.  W.,  216 ;  Payne  v. 
Benham,  16  Tex.,  364 ;  Langham  v.  Thompson^  5  Tex., 
127 ;  International,  etc.,  R.  Co.,  v.  Barton,  24  Tex.  Civ. 
App.,  122,  57  S.  W.,  292;  Texas,  etc.,  R.  Co.  v.  Ketma 
(Tex.  Civ.  App.),  52  S.  W.,  555.  Virginia:  Norfolk, 
etc.,  R.  Co.  v.  Nunnally,  88  Va.,  546,  14  S.  E.,  367. 
Washington:  Wright  v.  Buy  dam,  72  Wash.,  587,  603, 
131  Pac,  239,  quoting  Cyc. 

In  1  Cyc,  p.  25,  the  present  rule  is  stated  as  follows : 

*^The  tendency  of  the  later  cases  and  a  preponder- 
ance of  authority  sustain  the  doctrine  that  it  is  a  good 
answer  to  a  plea  of  the  pendency  of  a  prior  action  for 
the  same  cause  that  the  former  suit  has  been  discon- 
tinued, whether  the  discontinuance  be  before  or  after 
the  filing  of  the  plea.  Under  this  doctrine  the  plea  will 
be  overruled  unless  the  prior  suit  is  pending  at  the 
time  of  the  trial  of  the  second. ' ' 

To  sustain  the  above  text  a  large  array  of  author- 
ities is  cited. 

It  is  insisted  for  defendant  that  this  question  is  open 
in  Tennessee.    The  point  is,  however,. hardly  maintain- 
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able  under  our  authorities.  It  is  laid  down  in  Caruth- 
ers'  History  of  a  Lawsuit  (4th  Ed.)  169,  that: 

*  *  If  the  plea  in  abatement  is  the  pendency  of  another 
suit  for  the  same  cause  of  action,  the  former  suit  may  be 
dismissed,  and  that  fact  being  replied,  the  abatement  is 
obviated. '  - 

Tv^rner  v.  Lvmbrick,  19  Tenn.  (Meigs),  7-13,  was  an 
action  of  forcible  entry  and  detainer,  to  which  the  de- 
fendant pleaded  a  former  suit  pending  wherein  the 
same  form  of  action  between  the  same  parties  was  being 
prosecuted,  and  prayed  that  the  proceedings  in  the 
later  suit  be  quashed.  The  plaintiff  admittedi  that  there 
was  another  action  pending  for  the  same  cause  between 
the  same  parties,  but  '^elected  of  record  to  proceed  in 
the  present  action,  and  released  the  defendant  from  all 
and  every  other  action  of  forcible  entry  and  detainer  ex- 
cept the  present. ' '  Whereupon  the  trial  court  directed 
that  the  trial  of  the  cause  be  proceeded  with,  and  the 
verdict  of  the  jury  was  in  favor  of  the  plaintiff  on  the 
issue  thus  made.  In  disposing  of  the  question,  Judge 
Green,  speaking  for  the  court,  said : 

'  ^  But  the  plaintiff  having  released  of  record,  all  other 
actions  of  forcible  entry  and  detainer,  the  court  refused 
to  continue  the  cause.  In  this  there  is  no  error.  If 
there  was  another  suit  pending  for  the  same  cause  of 
action,  this  release  might  have  been  pleaded  as  an  ef- 
fectual defense." 

It  is  insisted  for  defendant  that  under  the  rule  of 
the  common-law  the  replication  to  the  defendant 's  plea 
was  insufficient,  inasmuch  as  the  plea  was  true  at  the 
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time  it  was  made ;  that  we  have  no  statute  changing  the 
rule  of  the  common  law,  and  therefore  it  was  the  right 
of  the  defendant  that  the  common-law  rule  should  have 
been  applied  in  the  decision  of  this  case.  Without  de- 
ciding whether  the  rule  insisted  upon  ever  became  incor- 
porated into  the  law  of  this  State,  it  is  manifest  from 
the  authorities  above  referred  to  that  it  has  never  been 
recognized  by  this  court  as  a  rule  of  law  binding  upon 
the  courts  of  this  State,  and  it  is  a  rule  opposed  to  the 
policy  of  our  legislation  in  respect  of  remedial  actions, 
and  opposed  to  the  general  spirit  of  our  legislation 
which  seeks  to  have  all  controversies  determined  upon 
their  merits  rather  than  upon  the  technicalities  of  the 
formal  procedure  of  the  common  law.  The  theory  of 
the  common  law,  as  laid  down  in  1  Bacon  Abr.,  28  M., 
was  that : 

*  *  The  law  abhors  multiplicity  of  actions ;  and  there- 
fore whenever  it  appears  on  record  that  the  plaintiff 
had  sued  out  two  writs  against  the  same  defendant  for 
the  same  thing,  the  second  writ  shall  abate;  for,  if  it 
were  allowed  that  a  man  should  be  twice  arrested,  or 
twice  attached  by  his  goods  for  the  same  thing,  by  the 
same  reason  he  might  suffer  infinitum;  and  it  is  not 
necessary  that  both  should  be  pending  at  the  time  of  tlie 
defendant's  pleading  in  abatement;  for  if  there  was  a 
writ  in  being  at  the  time  of  the  suing  out  of  the  second, 
it  is  plain  the  second  was  vexatious,  and  ill  ab  initio/^ 

The  reasoning  above  set  out  hardly  suffices  to  answer 
the  demands  of  justice  under  conditions  which  prevail 
at  the  present  day.    Especially  is  this  true  under  our 
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system  of  jurisprudence.  The  dodging  of  process  by 
the  defendant  in  the  present  suit^  cuhninating  finally  in 
the  plea  which  we  have  been  considering,  furnishes  a 
good  illustration  of  the  evils  which  grew  up  under  the 
earlier  decisions  and  led  to  the  gradual  abandonment 
of  the  older  rule  and  the  adoption  of  the  modem  one. 

We  think  there  is  no  merit  in  petitioner's  assign- 
ment of  error,  and  the  same  is  therefore  overruled,  and 
the  judgment  of  the  court  of  civil  appeals  is  affirmed. 
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♦  ^ 

S.  B.  Raulston  et  al  v,  Marion  County  et  ah 
{NashvUle.    December  Term,  1915.) 

1.  STATUTES.     Plurality  of  subjects. 

Acts  1916,  ch.  682,  providing  for  the  issuance  of  bonds  by  a  county 
to  improve  its  roads  without  prejudice,  and  for  the  sale  of  said 
bonds  and  the  building  of  roads  and  the  appointment  of  pike 
commissioners,  and  to  fix  their  duties  and  salary,  and  to  pro- 

.  vide  for  the  expenditure  of  the  funds  and  for  the  levying  of  a 
tax  to  pay  the  interest  on  the  bonds,  and  to  authorize  the  work 
of  county  prisoners  on  the  pike  roads,  is  not  unconstitutional 
as  embracing  more  than  one  subject;  the  entire  purpose  of  the 
act  being  only  to  improve  the  county  roads.  ,{Po8t,  pp.  434,  435.) 

Acts  cited  and  construed:     Acts  1915,  ch.  682. 

2.  COUNTIES.     Taxes.      Property   liable. 

It  is  within  the  power  of  a  county  to  tax  and  assess  all  property 
within  the  county,  both  within  and  without  corporate  limits 
of  municipalities,  for  the  purpose  of  improving  and  construct- 
ing pikes,  whether  the  money  so  obtained  is  expended  within 
or  without  the  municipalities;  the  general  laws  for  dirt  road 
construction  not  being  applicable.     (Post,  pp.  435,  436.) 

Cases  cited  and  approved:  State  v.  Mayor,  etc.,  of  London,  40 
Tenn.,  263;  De  Tavemier  v.  Squire  Hunt,  53  Tenn.,  600;  King 
V.  Sullivan  County,  128  Tenn.,  393;  Todtenhausen  v.  Knox  Coun- 
ty, 132  Tenn.,  169. 


FROM  MARION. 


Appeal  from  the  Chancery  Court  of  Marion  County. 
-FosTBB  H.  Mebceb,  Chancellor. 

T.  T.  Bankin^  for  appellants. 

133  Tenn.  28. 
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Allison,  Lynch  &  Phijllips,  C.  C.  Moore  and  Jno. 
T.  Raulston,  for  appellees. 

Mb.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

This  suit  involves  the  constitutionality  of  chapter 
682,  Acts  1915,  which  is  an  enabling  act  authorizing 
Marion  county,  through  its  county  court,  to  issue  $100, 
000  of  bonds  for  the  improvement  of  public  roads.  The 
county  voted  the  bonds  and  took  the  preliminary  steps 
for  the  issuance  of  same,  and  on  August  25,  1915,  this 
suit  was  brought  by  certain  taxpayers  of  Marion  county 
against  the  county,  its  officers,  and  the  pike  road  com- 
missioners, to  enjoin  the  issuance  of  the  bonds.  The 
caption  of  the  act  is  as  follows : 

**An  act  authorizing  Marion  county,  Tennessee, 
through  its  quarterly  court,  to  issue  bonds  of  said 
county  for  the  purpose  of  improving  the  public  roads 
of  said  county,  the  building  of  bridges  where  necessary, 
the  sale  of  said  bonds,  the  building  of  certain  specific 
roads,  the  appointment  of  pike  commissioners,  and  to 
fix  their  duties  and  salary ;  to  provide  for  the  expendi- 
ture of  the  funds ;  and  to  provide  for  the  levying  of  a 
tax  to  pay  the  interest  and  the  principal  of  the  bonds, 
and  to  authorize  the  working  of  county  prisoners  on 
the  pike  roads  of  said  county,  and  to  direct  the  pike 
commissioners  to  make  recommendations  to  the  county 
court  in  reference  to  certain  uses  of  said  road  being  de- 
clared a  privilege, ' '  etc. 

One  assignment  of  error  attacks  the  constitutionality 
of  the  act  on  the  ground  that  is  embraces  more  than  one 
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subject.  It  is  3aid  that  it  legislates  out  of  office  the  old 
pike  commissioners,  and  that  it  provides  for  an  expen- 
diture of  bond  funds  within  the  corporate  limits  of 
South  Pittsburg;  that  it  provides  for  the  maintenance 
of  the  county  pikes,  as  distinguished  from  improve- 
ments and  construction  thereof,  and  also  provides  for 
the  leasing  of  county  prisoners  to  private  contractors. 
The  act  in  question  is  not  subject  to  this  attack.  Only 
one  subject  is  embraced  in  the  caption,  namely,  the  im- 
provement of  the  public  roads  of  the  county,  and  to  this 
end  the  county  is  enabled  to  issue  bonds.  Various  pro- 
visions are  made  for  the  purpose  of  carrying  out  the 
general  purposes  of  the  act. 

The  use  of  the  county  prisoners  mentioned  in  the  act 
is  for  the  purpose  of  working  these  roads. 

The  expenditure  of  funds  within  the  corporate  limits 
of  South  Pittsburg  is  but  a  part  of  the  constructive 
work  provided  for,  and  the  roads  running  through  the 
municipality  are  as  much  for  a  county  purpose  as 
those  outside  the  municipality.  This  is  true  though  the 
generjil  law  upon  the  subject  of  keeping  up  the  public 
roads  by  tax  levy,  road  hands,  etc.,  does  not  apply  to  in- 
corporated cities  or  towns,  except  such  towns  as  are  not 
taxed  to  keep  up  their  streets,  as  provided  by  Shannon's 
Code,  sec.  1679.  The  law  under  such  general  statutory 
provisions  contemplated  a  separate  maintenance  by  the 
municipalities  of  their  streets  and  the  counties  of  their 
roads,  so  that  the  county  court  had  no  control  over 
roads  within  the  limits  of  incorporated  towns  and  cities, 
and  could  not  assess  their  inhabitants  with  roadwork 
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nor  with  a  tax,  to  be  worked  and  expended,  either  within 
or  without  the  limits  of  such  municipalities,  State  v. 
Mayor,  etc.,  of  London,  3  Head,  263 ;  De  Tavemier  v. 
Squire  Himt,  6  Heisk.,  600.  This  act  is  for  a  somewhat 
different  purpose  to  the  ordinary  working  of  dirt  roads 
in  a  county.  The  legislature  makes  provisions  by  this 
act  for  the  improvement  of  public  roads  by  the  con- 
struction and  maintenance  of  pikes,  and  taxes  the 
whole  people  of  the  county  for  that  purpose,  which  it 
may  lawfully  do,  even  though  the  whole  fund  should  be 
used  outside  the  corporate  limits  of  a  municipality. 
Kingy.  Sullivan  County,  128  Tenn.,  393, 160  S.  W.,  847. 
This  act  contemplates  a  system  of  pikes  embracing 
those  within  as  well  as  those  without  the  limits  of  South 
Pittsburg.  If  it  is  a  county  purpose  to  tax  the  people 
of  the  municipality  to  build  pikes  without  its  limits,  as 
held  in  King  v.  Sullivan  Cou/nty,  then  surely  it  is  no  less 
a  county  purpose  to  build  and  repair  the  pikes  within 
and  without  the  city,  and  it  embraces  but  one  subject. 

The  provision  in  regard  to  the  old  commissioners 
turning  over  funds  to  the  new  commissioners-  comes 
within  the  one  single  purpose  of  the  act.  All  these 
means  and  instrumentalities  pointed  out  are  for  the  one 
single  purpose  expressed  in  the  caption.  The  general 
principle  involved  is  so  well  settled  it  needs  no  author- 
ity to  be  cited.  We  refer,  however,  to  Todtenhausen  v. 
Knox  County,  132  Tenn.,  169, 177  S.  W.,  489. 

We  find  no  error  in  the  decree  of  the  chancellor  dis- 
missing the  bill  upon  demurrer,  and  the  same  is  af- 
firmed. 
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McDowell  v.  Hunt  Contbacting  Co.  et  cU. 
{Nashville.    December  Term,  1915.) 

1.  EQUITY.  Ditmlssal  of  bill.  Effect  at  to  cross-bill. 
The  complainant's  dismissal  of  the  original  bill  ordinarily  car- 
ries with  it  the  cross-bill  or  the  answer  when  filed  as  a  cross- 
bill; but,  where  neither  the  cross-bill  nor  the  answer  filed  as 
a  cross-bill  sets  up  ground  for  affirmative  relief  on  which  proof 
has  been  taken,  the  dismissal  of  the  original  bill  does  not  carry 
with  it  the  cross-bill  or  answer  filed  as  a  cross-bill,  but  leaves 
such  cross-bill  in  court  for  prosecution  to  final  decree.  iPo$t, 
pp.  441,  442.) 

Case  cited  and  approved:     Partee  v.  Goldberg,  101  Tenn.,  664. 

2.  EQUITY.  Dismissal  of  bill.  Effect  as  to  cross-bill.  New 
matter. 
Complainant,  member  of  a  firm,  filed  his  bill  to  attach  and  im^ 
pound  defendant's  Judgment  against  the  firm  to  satisfy  an  in- 
debtedness due  him  from  the  defendant,  and  made  the  de- 
fendant's solicitor  in  the  recovery  of  the  Judgment,  having  a 
lien  thereon  to  secure  his  reasonable  fee,  a  party  defendant, 
that  the  court  might  determine  the  amount  of  his  fee,  and  that 
complainant  might  subject  the  remainder  of  the  Judgment  to 
his  own  claim,  and  the  defendant  answered  denying  any  liability, 
and  filed  its  answer  as  a  cross-hill  against  the  solicitor  to  have 
his  fee  adjudicated;  Jurisdiction  over  the  solicitor,  a  non-resi- 
dent, being  obtained  in  the  county  by  the  fact  that  another  par- 
ty defendant  to  the  original  bill  resided  in  that  county.  The 
complainant  and  the  defendant  compromised  their  differences, 
and  the  complainant's  firm  agreed  to  pay  a  certain  amount  into 
court  upon  the  solicitor's  release  of  his  lien,  which  was  done, 
whereupon  complainant  dismissed  his  suit,  and  the  chancellor, 
on  motion  of  the  defendant  solicitor,  dismissed  the  cross-bill. 
Held,  on  defendant's  appeal  from  the  dismissal  of  the  cross-bill, 
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that  such  dlsmiasal  was  proper,  as  after  the  dismissal  of  the 
original  bill  the  jurisdiction  over  the  defendant  to  the  cross- 
bill was  released,  and  there  was  no  reason  for  holding  him  be- 
fore the  court,  and  the  cross-bill  sought  no  new  matter  but  the 
same  relief.     (Post,  pp.  442,  443.) 

Cases  cited  and  approved:  Elderkin  v.  Fitch,  2  Ind.,  90;  Abies 
V.  Planter's  etc.,  Ins.  Co.,  92  Ala.,  383. 

3.  APPEAL   AND    ERROR.      Matters   reviewable.      "Cross-bill." 
A  "cross-bill"  is  auxiliary  to  and  dependant  on  the  original  litigap 

tion  and  incorporates  itself  within  and  becomes  a  part  of  the 
original  bill,  so  that  it  is  one  suit,  and  so  wedded  together  are 
the  two  bills  that  an  appeal  takes  them  both  up.  (Po$ty  pp.  443, 
444.) 

4.  EQUITY.     Cross-bill.     Answer. 

While  the  statute.  Shannon's  Code,  sec.  6133,  allows  an  answer  to 
be  filed  as  a  cross-bill  against  the  original  complainant,  it  is 
Improper  to  incorporate  in  an  answer  to  the  bill  a  cross-bill 
against  other  parties.     (Post,  pp.  444,  445.) 

Case  cited  and  approved:    Hall  v.  Fowlkes,  66  Tenn.,  754. 
Code  cited  and  construed:     Sec.  6133  (S.). 


FROM  DAVIDSON. 


Appeal    from    the    Chancery    Conrt    of   Davidson 
County. — Jno.  Allison,  Chancellor. 

M.  P.  EisTEs  and  H.  M.  Carr,  for  appellant. 

Green,  Webb  &  Tate  and  J.  W.  Staples,  for  ap- 
pellee. 
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Mb.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

The  Hunt  Contracting  Company  recovered  a  judg- 
ment in  the  supreme  court  at  Knoxville  against  the  Mc- 
Dowell Construction  Company  for  the  sum  of  $9,245. 
J.  B.  McDowell,  who  was  a  member  of  the  firm  compos- 
ing the  McDowell  Construction  Company,  filed  the  bill 
in  this  case  for  the  purpose  of  attaching  and  impound- 
ing said  recovery  to  satisfy  an  indebtedness  of  about 
$8,000,  alleged  to  be  due  him  by  the  Hunt  Contracting 
Company.  Horace  M.  Carr  was  the  solicitor  for  the 
Hunt  Contracting  Company  in  the  recovery  \)f  the 
judgment  in  the  supreme  court  at  Knoxville,  and  a  lien 
was  declared  by  the  court  in  that  case  to  secure  his 
reasonable  fees.  By  reason  of  this  lien  of  H.  M.  Carr, 
he  was  made  a  defendant  to  the  bill  filed  in  this  cause  by 
McDowell,  so  that  the  court  might  determine  the 
amount  of  his  fee  and  to  the  end  that  complainant  might 
subject  the  remainder  of  said  judgment  to  the  satisfac- 
tion of  his  claim. 

The  bill  was  for  no  other  purpose  than  to  attach 
whatever  fund  might  be  due  the  Hunt  Contracting 
Company  after  the  fee  of  H.  M.  Carr  was  adjudicated. 
The  Hunt  Contracting  Company  by  answer  denied  any 
'  liability  due  McDowell,  but  also  filed  its  answer  as  a 
cross-bill  against  said  Carr  to  have  his  fee  adjudicated. 
The  defendant  Carr  filed  his  answer  in  which  he  claimed 
that  he  was  entitled  to  a  fee  of  not  less  than  $4,000. 
Jurisdiction  was  obtained  in  Davidson  county  in  this 
cause  by  reason  of  the  fact  that  one  Calhoun,  who  re- 
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sided  in  Davidson  county,  was  a  party  defendant  to 
the  original  bill.  After  the  pleadings  were  made  up  and 
before  any  proof  was  taken,  the  complainant,  J.  R.  Mc- 
Dowell, and  the  Hunt  Contracting  Company,  com- 
promised all  their  differences,  and  it  was  agreed  that, 
in  case  the  McDowell  Construction  Company  would 
pay  into  the  hands  of  the  supreme  court  clerk  at  Knox- 
ville  $3,500,  said  Carr  would  sign  a  release  of  his  lien 
upon  the  recovery  and  look  alone  to  this  $3,500  so  de- 
posited for  the  satisfaction  of  his  claim ;  the  said  Can- 
concurring  in  this  settlement.  The  McDowell  Con- 
struction Company  thereupon  paid  into  the  hands  of 
the  clerk  of  the  supreme  court  $3,500,  and  the  said  H. 
M.  Carr  released  his  lien  on  the  remainder  of  the  re- 
covery. When  this  was  done,  J.  E.  McDowell,  complai- 
nant in  the  present  case,  dismissed  his  suit  in  the  chan- 
cery court  at  Nashville  and  assumed  all  the  costs  of  the 
case.  Thereupon  the  chancellor,  on  motion  of  defend- 
ant Carr,  dismissed  the  cross-bill.  It  is  from  the  order 
dismissing  the  cross-bill  that  this  appeal  is  taken  by  the 
Hunt  Contracting  Company. 

Appellant  contends  that  the  cross-bill  should  have 
been  retained  in  court  in  order  to  adjudicate  the 
amount  of  the  fee  of  H.  M.  Carr,  and  that  the  chancellor 
was  in  error  in  dismissing  said  cross-bill,  and  this  is  the 
issue  presented  for  our  determination. 

Preliminary  to  the  disposition  of  the  matter,  it  may 
be  said  that  the  cross-bill  against  H.  M.  Carr  could  not 
have  been  prosecuted  for  want  of  jurisdiction  over  him 
in  the  chancery  court  at  Nashville  had  it  not  been  for 
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the  fact  that  the  original  bill,  by  making  a  party  resid- 
ing in  Davidson  county  a  defendant,  had  brought  Carr 
before  the  court;  he  being  a  nonresident  of  Davidson 
county. 

The  original  bill  in  the  cause  asked  for  the  adjudica- 
tion of  Carr's  fee,  as  did  also  the  cross-bill.  Will  the 
dismissal  of  the  original  bill  so  dispose  of  the  litigation 
as  that  the  cross-bill  should  necessarily  be  also  dis- 
missed? 

The  dismissal  of  the  original  bill  by  the  complainant 
ordinarily  carries  the  cross-bill  with  it,  or  the  answer 
when  filed  as  a  cross-bill,  but  when  either  the  cross-bill 
or  the  answer  filed  as  a  cross-bill,  sets  up  grounds  for 
aflSrmative  relief  on  which  proof  has  been  taken,  the 
dismissal  of  the  original  bill  by  the  complainant  does 
not  carry  with  it  the  cross-bill,  or  answer  filed  as  a 
cross-bill,  but  leaves  such  cross-bill  in  court  for  prose- 
cution to  final  decree. 

This  statement  of  the  rule  is  contained  in  Gibson's 
Suits  in  Chancery,  sec.  726,  and  is  a  statement  sup- 
ported by  the  Tennessee  authorities.  Partee  v.  Gold- 
berg, 101  Tenn.,  664,  49  S.  W.,  758.  See,  also. 
Story  *s  Eq.  Pleading,  sec.  399,  note. 

In  the  case  of  Partee  v.  Goldberg,  Judge  Wilkes,  who 
delivered  the  opinion,  reviewed  the  authorities  upon  the 
question,  and  held  that  an  answer  filed  as  a  cross-bill 
has  the  same  force  and  effect  as  if  the  defendant  had 
answered  and  then  filed  a  cross-bill,  and  is  not  limited 
to  the  purposes  of  defense  alone,  but  is  an  auxiliary 
suit  for  the  purpose  of  enforcing  rights  growing  out 
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of  the  transaction  involved  in  the  original  suit  but  set 
out  in  the  cross-bill  and  of  bringing  forward  offsets 
and  counter  demands.  Attention  is  called  in  that  case 
to  the  fact  that  Chancellor  Cooper  held,  in  3  Tenn.  Ch. 
284,  that  a  cross-bill  is  simply  defensive,  and  if  the 
original  bill  is  dismissed  the  defense  necessarily  fails 
also,  and  although  a  regular  cross-bill  might  in  some 
cases  be  treated  as  an  original  bill,  no  such  favor  can 
be  shown  to  an  answer  filed  as  a  cross-bill,  and  in  that 
case  he  held  that  tlie  answer  filed  as  a  cross-bill  must  go 
with  the  original  bill,  though  it  charged  facts  calling  for 
affirmative  relief.  The  court,  however,  stated,  in  Par- 
tee  V.  Goldberg^  that  when  the  cross-bill  sets  up  addi- 
tional facts  relating  to  the  subject-matter  embraced  in 
the  original  bill,  but  which  facts  are  not  alleged  in  the 
original  bill,  and  asks  affirmative  relief,  the  dismissal 
of  the  original  bill  does  not  dispose  of  the  cross-bill, 
citing  5  Enc.  PI.  &  Prac,  663,  and  cases  in  footnotes. 

The  particular  question  here  presented  is  somewhat 
different  from  that  decided  in  Partee  v.  Goldberg.  In 
that  case  it  was  a  question  as  to  whether  the  defen- 
dant's cross-bill  against  the  original  complainant 
should  be  allowed  to  stand  after  proof  had  been  taken 
and  after  complainant  had  voluntarily  dismissed  his 
original  bill,  the  cross-bill  averring  facts  upon  which 
specific  and  affirmative  relief  was  claimed  and  might  bo 
granted.  The  present  suit  is  one  where  one  defendant 
has  filed  a  cross-bill  against  another  defendant  and 
where  jurisdiction  could  not  have  been  gained  on  the 
defendant  to  the  cross-bill  but  for  the  fact  that  he  was 
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rightly  brought  before  the  court  under  the  original 
bill. 

It  is  stated  in  5  Enc.  PI.  &  Prac.,  p.  664 : 

*  *  Whether  or  not,  in  the  absence  of  a  statute,  a  cross- 
bill by  a  defendant  against  a  codefendant  for  relief 
will  be  sustained  after  dismissal  of  the  original  bill,  is 
doubtful ;  probably  it  will  not. ' ' 

The  text  cites  Elderkin  v.  Fitch,  2  Ind.,  90 ;  Abies  v. 
Planters',  etc.,  Ins.  Co.,  92  Ala.,  383,  9  South.,  423.  In 
Elderkin  v.  Fitch,  the  original  bill  was  dismissed.  One 
defendant  had  filed  a  cross-bill  against  another  defen- 
dant. The  court  considered  the  cross-bill  a  depend- 
ency  merely  upon  the  principal  bill,  and  that  the  two 
together  made  but  one  suit,  and  hence  the  dismissal  of 
the  original  bill  must  carry  with  it  out  of  court  the  ap- 
pendage. 

We  are  of  the  opinion  that  the  chancellor  was  correct 
in  dismissing  the  cross-bill  in  the  present  case.  De- 
fendant H.  M.  Carr  was  only  in  court  by  virtue  of  the 
jurisdiction  had  of  his  person  by  the  original  bill.  De- 
fendant Hunt  Contracting  Company  took  advantage 
of  this  jurisdiction  of  its  codefendant  in  order  to  main- 
tain its  cross-bill  in  the  suit  for  the  adjudication  of  the 
amount  of  his  fee.  Defendant  Carr  was  entitled  to  pur- 
sue his  lien  in  the  form  and  manner  he  desired  but  for 
the  fact  that  he  was  brought  before  the  court  in  this 
manner.  When  the  original  bill  was  dismissed,  there 
was  no  longer  any  reason  for  holding  him  before  the 
court.  The  jurisdiction  over  his  person  was  thereby 
released,  and  his  codefendant,  the  Hunt  Contracting 
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Company,  had  no  right  to  compel  him  thereafter  to 
submit  to  the  jurisdiction  of  the  court.  To  do  so  would 
be  to  force  him  to  submit  to  a  trial  before  a  court 
foreign  to  his  residence  after  the  biU  bringing  him  be- 
fore the  court  had  been  dismissed,  the  complainant  in 
the  dismissed  bill  thereafter  having  no  interest  in  the 
cross-bill. 

The  cross-bill  was  ancillary  to  the  original  bill  in 
this  case,  and  could  only  be  maintiained  by  virtue  of 
the  filing  of  the  original  bill.  A  cross-bill  is  only 
auxiliary  and  is  a  dependency  on  the  original  litigation. 
It  incorporates  itself  within  and  becomes  a  part  of  the 
original  bill  so  that  it  is  one  suit,  and  so  wedded  to- 
gether are  the  two  bills  that  an  appeal  takes  them  both 
up.     Gibson's  suits  in  Chy.,  sec.  726. 

The  reasons  for  compelling  a  complainant  to  submit 
to  the  adjudication  of  aflSrmative  matters  set  up  in 
a  cross-bill  against  him,  though  he  dismisses  his  orig- 
inal bill,  are  wholly  wanting  in  the  present  controversy. 
This  is  a  litigation  between  two  defendants.  When 
the  original  bill  was  dismissed,  it  necessarily  dis- 
missed the  cross-bill  in  so  far  as  it  sought  relief  against 
H.  M.  Carr,  the  codefendant.  This  conclusion  is  also 
reached  for  the  reason  that  the  original  bill  sought  the 
same  relief,  namely,  the  adjudication  of  Carr's  fee, 

which  was  sought  in  the  cross-bill.    Therefore  no  new 

« 

matter  was  presented  by  the  cross-bill. 

We  do  not  mean  to  admit  that  a  defendant  may 
properly  incorporate  in  his  answer  to  the  original  bill  a 
cross-bill  against  another  defendant.    Such  practice 
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would  tend  to  confuse  pleadings.  While  our  statute 
allows  an  answer  to  be  filed  as  a  cross-bill  against  the 
origuial  complainant  (Shannon's  Code,  6133),  it  is  im- 
proper to  make  an  answer  a  cross-bill  against  other 
parties.  Gibson's  Suits  in  Chancery,  sec.  734;  Hall  v. 
Fowlkes,  9  Heisk.  (56  Tenn.),  754.  But  we  have  treated 
the  matter  as  waived  by  defendant  Carr  in  filing  his 
answer  to  the  cross-bill. 
Affirmed. 
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The  State  v.  Columbia,  Godwin  &  Santa  Fb  Turn- 
pike Co. 

{Nashville.    December  Term,  1915.) 

1.  CONSTITUTIONAL  LAW.  ClaMlficatlon.  Population.  Turn- 
pike road. 
Acts  1905,  ch.  534,  as  amended  by  acts  1907,  ch.  242,  requiring  a 
turnpike  company,  whose  charter  permitted  tolls  to  be  charged, 
after  the  turnpike  had  been  metaled  as  required  by  Gannon's 
Code,  sec.  1764,  to  coat  such  metaling  with  a  coat  of  sand,  grav- 
el or  ground  rock,  restricted  in  its  application  to  counties  hav- 
ing a  population  of  not  more  than  42,750,  and  not  less  than 
42,700,  according'  to  the  federal  census,  thus  limiting  it  to 
turnpikes  in  one  county,  was  a  violation  of  Const,  art.  11,  sec. 
8,  declaring  that  no  one  shall  be  deprived  of  life,  liberty,  or 
property^but  by  the  law  of  the  land,  since  while  legislative  acts 
made  special  by  the  use  of  the  population  standard  for  classi- 
fication may  be  restricted  to  certain  counties  in  their  political 
capacity,  it  deprived  the  company  of  its  property  rights  without 
affecting  others  in  like  condition  elsewhere  in  the  state,  and 
since  the  duty  imposed  in  such  county  upon  a  margin  of  fifty 
of  population  had  no  substantial  and  just  relation  to  that  coun- 
ty apart  from  other  counties  in  which  turnpike  roads  were 
operated.     {Post,  pp.  449,  450.) 

Acta  cited  and  construed:     Acts  1907,  ch.  242;  Acts  1905,  ch.  534. 
Case  cited  and  approved:     Restricting  cases.  111  Tenn.,  234. 
Code  cited  and  construed:  Sec.  1764  (S.). 
Constitution  cited  and  couBtrued:     Art.  U»  Sec.  8. 

« 

2.     STATUTES.    "Generai  iaw.''    'Special  law."    Turnpike  roads. 
Constitutionality. 

Acts  1905,  ch.  534,  as  amended  by  acts  1907,  ch.  242,  was  in  vio- 
lation of  Const,  art  11,  sec.  8,  forbidding  the  increase  or  dimi- 
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nution  of  the  powers  of  prirate  corporations  by  special  laws,  as 
it  did  not  embrace  all  of  the  class  to  which  it  was  naturally  re- 
lated, and  created  a  preference  or  established  an  inequality; 
a  "special  law/'  In  the  constitutional  sense,  being  one  relating 
to  particular  persons  or  things  of  a  class  to  which  they  legiti- 
mately belong,  a  law  which,  by  force  of  no  inherent  limitation, 
arbitrarily  separates  or  segregates  some  person  or  thing  from 
those  upon  which  but  for  such  separation  it  would  operate; 
and  a  "general  law/'within  the  provision  of  such  section  that 
corporations  shall  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  laws,  is  one  by  which  all  persons 
eomplying  with  its  prorisions  may  be  entitled  to  exercise  pow- 
ers* rights  and  priYileges  conferred,  while  a  "special  law"  om- 
fers  on  certain  persons  rights  and  powers,  or  imposes  liabili- 
ties not  granted  to  or  imposed  on  others  similarly  situated 
(citing  4  Words  and  Phrases,  Second  Series,  Special  Law;  see 
also.  Words  and  Phrases,  First  and  Second  Series,  General 
Law).  (Post,  pp.  450-464.) 

Cases  cited  and  approved:  Van  Cleve  v.  Passaic,  etc.,  Com.,  71 
N.  J.  Law,  183;  Applegate  v.  Taylor,  224  Mo.  393;  Strawn  v. 
Harris,  64  Dr.,  424;  State  v.  Hamer,  42  N.  J.  Law,  440;  Alex- 
ander V.  Elizabeth,  66  N.  J.  Law,  71;  State  v.  Railway,  124  Tenn., 
1;  Safe  Deposit,  etc.,  Co.  v.  Fricke,  152  Pa.,  231;  Pasadena  v. 
Stimson,  91  Cal.,  2S8;  Murray  v.  Board  of  Com.,  81  Minn.,  359; 
Hamilton  County  Com'rs  v.  Rosche,  50  Ohio  St.,  103 ;  Strong  v. 
Didnan,  207»  111.,  386;  Weinman  v.  Railway  Co.,  118  Pa.,  192. 

Constitution  cited  and  construed:     Art  11,  sec.  8. 


FROM  MAURT. 


Appeal  from  the  Circuit  Court  of  Maury  County. — 
W.  B.  Turner,  Judge. 
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Frank  M.  Thompson,  Attorney-General,  for  the 
State. 

W.  S.  Fleming,  for  appellee, 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  by  the  State  of  Tennessee  from  a 
judgment  of  the  circuit  court,  sustaining  a  demurrer  to 
an  indictment  of  the  turnpike  company.  The  indict- 
ment charged  that  the  company  had  unlawfully  failed, 
after  metaling  its  turnpike  as  required  by  Code  (Shan- 
non) section  1764,  to  spread  immediately  upon  said  me- 
taUng  a  coat  of  dirt,  sand,  gravel,  or  ground  rock,  and 
that  the  company  had  continued  to  take  toll  notwith- 
standing. 

The  demurrer  attacked  the  constitutionality  of  the 
act  which  required  such  a  coating  be  so  placed  on  the 
roadway,  same  being  Act  1905,  chapter  534,  amended 
by  Act  1907,  chapter  242,  and  among  the  grounds  of  at- 
tack were  the  following : 

That  the  act  was  void,  under  article  11,  sec.  8,  of  the 
Constitution,  because  an  attempt  to  create  an  arbitrary 
and  unreasonable  class  and  subject  the  company  to  li- 
ability as  a  member  of  that  class,  and,  further,  because 
violative  of  article  11  section  8,  of  the  Constitution 
which  provides : 

^*No  corporation  shall  be  created  or  its  powers  in- 
creased or  diminished  by  special  laws  but  the  General 
Assembly  shall  provide  by  general  laws  for  the  or- 
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ganization  of  all  corporations,  hereafter  created, ' '  etc. 

The  form  of  charter,  prescribed  by  the  general  in- 
corporation acts  for  the  appellee  company  and  all  other 
turnpike  companies  in  this  State,  stipulated  that  toll 
might  be  charged  after  the  pike  had  been  metaled,  *Hhe 
stone  of  the  last  coat  to  be  broken  of  a  size  not  exceed- 
ing  one-half  pound  in  weight. ' ' 

The  above  acts  which  required  a  different  coating  by 
their  terms  were  restricted  in  application  to  counties 
having  a  population  of  not  more  than  42,750  nor  less 
than  42,700,  according  to  the  federal  census  of  1900  or 
any  subsequent  federal  census.  This  confined  the  op- 
erative force  of  the  acts  to  turnpikes  in  Maury  county, 
at  least  until  the  happening  of  the  remote  contingency 
that  under  some  subsequent  census  some  other  county 
having  turnpikes  in  its  borders  will  fall  into  the  class. 

We  are  of  the  opinion  that  it  is  not  competent  for 
the  legislature  to  pass  laws  thus  operating  on  coriDora- 
tions  to  increase  or  diminish  their  powers  or  duties, 
when  chartered  under  the  laws  of  this  State,  or  make 
their  application  or  force  restricted  to  less  than  all  the 
counties  of  the  State,  by  the  use  of  such  a  population 
basis  for  classification. 

It  is  a  mistaken  idea,  all  too  prevalent  judging  from 
recent  legislation,  that,  because  classification  on  the  ba- 
sis of  population  is  sustainable  in  respect  of  legislation 
on  certain  subjects,  it  may  be  appropriate  for  all  pur- 
poses of  classification  in  legislative  enactments.  This 
erroneous  conception,  if  further  indulged  by  legisla- 
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tures  and  upheld  by  the  courts,  would  soon  render  the 
constitutional  prescription  and  safeguard  a  dead  letter. 
If  classification  by  population  were  deemed  permissible 
of  adoption  for  every  purpose,  each  county  and  munici- 
pality  may  for  its  government  be  provided  with  a  dis- 
tinct code  of  laws,  general  in  mere  form,  but  special  or 
local  in  substance  and  fact. 

Legislative  acts  made  special,  by  the  use  of  the  popu- 
lation standard  for  classification,  may  be  restricted  to 
aflfect  a  certain  county  or  counties  in  their  political  or 
governmental  capacity,  but  where  such  legislation  is  de- 
signed immediately  to  affect  the  rights  of  the  citizen, 
whether  a  natural  or  artifical  person,  in  his  or  its  prop- 
erty rights,  without  affecting  others  in  like  condition 
elsewhere  in  the  State,  it  may  be  unconstitutional.  Re- 
districting  Cases,  111  Tenn.,  234,  80  S.  W.,  750. 

In  article  11  section  8,  of  the  Constitution  we  have  a 
positive  and  explicit  inhibition  on  the  increase  or  di- 
minution of  the  powers  of  private  corporations  by 
special  laws.  A  ''special  law''  is  one  that  relates  to 
particular  persons  or  things  of  a  class  to  which  they 
legitimately  belong,  as  distinguished  from  a  ''gen- 
eral law,"  which  applies  to  all  persons  or  things  of  a 
class.  A  law  becomes  special,  in  a  constitutional  sense, 
when  by  force  of  no  inherent  limitation  it  arbitrarily 
separates  or  segregates  some  person  or  thing  from 
those  upon  which,  but  for  such  separation,  it  would  op- 
erate. 4  Words  and  Phrases,  Second  Series,  636 ;  Van 
Cleve  V.  Passaic,  etc.,  Com.,  71  N.  J.  Law,  183,  58  AtL, 
571 ;  Applegate  v.  Taylor,  224  Mo.,  393, 123  S.  W.,  892. 
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Thus,  a  ' '  general  law ' '  within  the  meaning  of  a  con- 
stitutional provision  that  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special 
laws,  is  one  by  which  all  persons  complying  with  its 
provisions  may  be  entitled  to  exercise  powers,  rights, 
and  privileges  conferred,  while  a  '  *  special  law ' '  is  one 
conferring  on  certain  persons  rights  and  powers  or  im- 
posing liabilities  not  granted  to  or  imposed  upon  oth- 
ers similarly  situated.  Straw  v.  Harris,  54  Or.,  424, 103 
Pac.,  777. 

Interdicted  specif  laws  are  those,  the  vice  of  which 
is  that  they  do  not  embrace  all  of  the  class  to  which  they 
are  naturally  related ;  they  create  preferences  or  estab- 
lish inequalities  of  burden.  ''The  true  principle  re- 
quires something  more  than  a  mere  designation  by 
such  characteristics  as  will  serve  to  classify,  for  the 
characteristics  which  thus  serve  as  a  basis  for  classifica- 
tion must  be  of  such  a  nature  as  to  mark  the  objects  so 
designated  as  peculiarly  requiring  exclusive  legislation. 
There  must  be  a  substantial  distinction,  having  a  refer- 
ence to  the  subject-matter  of  the  proposed  legislation, 
between  the  objects  or  places  embraced  in  such  legisla- 
tion and  objects  or  places  excluded.'*  State  v.  Earner, 
42  N.  J.  Law,  440;  Alexander  v.  Elizabeth,  56  N.  J. 
Law,  71,  28  Atl.,  51,  23  L.  E.  A.,  525;  State  v.  RailwoAf, 
124  Tenn.,  1, 135  S.  W.,  773,  Ann.  Cas.,  1912D,  805 ;  6  R. 
a  L.,  p.  381,  sec.  374. 

It  cannot  be  that  a  special  law,  within  the  meaning 
of  the  above  clause,  is  only  such  an  one  as  by  name  des- 
ignates or  identifies  the  corporation  concerned. 
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Identification  in  instances  may  be  as  practically  effec- 
tual by  the  use  of  the  population  standard  as  by  name ; 
and  identification,  in  such  mode,  is  not  necessarily  clas- 
sification, but  may  be  the  isolation  against  which  the 
constitutional  provision  is  directed. 

The  f ramers  of  our  Constitution  intended  to  express 
that  the  functioning  of  private  corporations  thereafter 
should  have  relation,  so  far  as  place  is  concerned,  to 
the  State  and  not  to  territorial  limits  less  than  that. 
There  had  been  experienced  in  this  commonwealth 
hardships  incident  to  the  inequality  in  the  benefits  and 
burdens  imix)sed  on  private  corporations  by  legislative 
action.  The  want  of  uniformity  in  laws  creating  and 
governing  private  corporations  was  the  mischief  that 
the  constitutional  inhibition  was  designed  to  correct. 
No  longer  was  the  legislature,  by  way  of  the  courtesy 
too  often  shown  to  local  representatives,  or  by  way  of 
favor  to  combinations  of  men  in  a  particular  locality,  to 
be  '*  transformed  from  a  tribunal  of  the  people  into  a 
mere  shop  for  seekers  after  special  privilege"  in  the 
form  of  corporate  rights  peculiar  to  the  seekers  them- 
selves, or  in  the  form  of  corporate  burdens  on  others 
imposed  for  their  advantage.  It  was  considered  that 
if  a  proposed  enactment  was  salutary,  its  benefits 
should  be  shared  by  all  in  the  State  interested  therein ; 
that  if  it  was  unwise,  it  should  not  be  passed  without 
(challenging  the  attention,  judgment,  and  vote  of  all  the 
representatives  in  both  branches -of  the  General  As- 
sembly. 
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The  population  standard  has  been  held  to  be  illusory 
and  inadequate  for  constitutional  classification  in  leg- 
islation relating  to  the  following  subjects :  The  creation 
of  liens  for  water  rents  {Safe  Deposit,  etc.,  Co.  v. 
Fricke,  152  Pa.,  231,  25  Atl.,  530) ;  the  mode  and  con- 
ditions of  exercising  the  power  of  eminent  domain 
{Pasadena  v.  Stimson,  91  Cal.,  23&,  27  Pac.,  604);  pro-^ 
viding  for  the  treatment  of  inebriates,  at  the  expense 
of  the  public,  the  evils  of  intemperance  not  being 
bounded  by  countj^  lines  {Murray  v.  Board  of  Com.,  81 
Minn.,  359,  84  N.  W.,  103,  51  L.  R.  A.,  828,  83  Am.  St. 
Rep.,  379) ;  regulating  the  right  of  taxpayers  to  recov- 
er money  erroneously  paid  on  property  exempt  from 
taxation  {Hamilton  County  Com'rs  v.  Rosche,  50  Ohio 
St.,  103,  33  N.  E.  408, 19  L.  R.  A.^  584,  40  Am.  St.  Rep., 
653) ;  the  regulation  of  the  practice  of  probate  courts 
in  manner  of  selecting  and  appointing  public  adminis- 
trators {Strong  v.  Dignan,  207  111.,  385,  69  N.  E.,  909, 
99  Am.  St.  Rep.,  225). 

Coming  to  a  consideration  of  the  legislative  acts  un- 
der review:  How  can  it  conceived  that  the  particular 
duty  attempted  to  be  imposed  on  turnpike  corporations 
in  Maury  county,  or  in  counties  possible  to  be  covered 
by  the  margin  of  fifty  of  population,  does  not  sustain  as 
true,  substantial  and  just  relation  to  Giles  county  or 
to  other  counties  in  the  State  where  turnpikes  are 
operated  by  corporations?  How  is  the  imposition  of 
the  duty  respecting  the  mode  of  coating  pikes  reason- 
ably appropriate  to  the  one  place,  as  evincing  some 
intrinsic  characteristic  or  need,  and  not  to  the  others? 
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May  turnpike  companies  in  the  one  county  be  thus  hob- 
bled while  those  in  other  counties  may,  by  the  exercise 
of  the  same  legislative  power,  if  conceded  to  exist,  be 
favored  or  facilitated  by  a  lessening  of  their  duty  or 
burden  in  the  same  regard  I 

To  so  hold  would  be  to  run  counter  to  the  manifest 
intent  of  the  framers  of  the  constitution  to  get  away 
from  a  patchwork  system  of  corporation  laws,  and  for 
us  to  return  to  the  system  that  formerly  existed,  which 
led  naturally  and  inevitably  to  the  granting  of  special 
corporate  privileges  and  the  imposition  of  peculiar 
burdens,  and  which  the  constitutional  convention  was 
solicitous  to  abolish. 

Clearly  the  objects  sought  to  be  operated  on  and  reg- 
ulated are  not  counties  of  any  class,  or  county  con- 
cerns, but  the  effort  is  to  regulate  entities  by  the  ap- 
plication to  them  of  a  standard  that  properly  relates 
not  to  them  but  to  counties. 

The  only  case  that  has  come  under  our  observation 
where  such  a  segregation  of  private  corporations  for 
regulation  was  involved  is  that  of  Weinman  v.  Railway 
Co.,  118  Pa.,  192, 12  AtL,  288.  There  an  act  to  provide 
for  the  incorporation  and  regulation  of  certain  railway 
companies  in  cities  of  the  second  and  third  class  was 
held  to  be  special  and  in  contravention  of  the  Consti- 
tution of  that  State. 

There  being  no  error  in  the  ruling  of  the  circuit 
judge,  an  affirmance  results. 
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T.  J.  McKee  v.  Wm.  Hughes  et  al. 
{Nashville.    December  Term,  1915.) 


'  1.    TORTS.      Retort  to   legal    proceedings.      Petition   to   revoke 

merchant'e  llce>ise. 

Wbere  a  number  of  residents  of  a  town  petitioned  the  mayor  and 
board  of  aldermen  to  revoke  the  defendant's  license  as  a  gen- 
eral merchant  on  the  ground  that  his  store  was  a  public  nui- 
sance, pursuant  to  which  the  board  illegally  reyoked  the  license, 
but  the  petition  was  signed  and  presented  without  malice  and 
in  the  honest  belief  that  the  board  had  power  to  act,  defend- 
ants were  not  liable  for  plaintiff's  loss  occasioned  by  the  re- 
vocation, since  their  action  was  a  lawful  exercise  of  the  right 
to  apply  by  address  to  government  authorities  for  the  redress 
of  grievances  secured  by  Const,  art.  1,  sec.  23.     {FosU  p  458.) 

2.  CONSPIRACY.    Merchant's  license.    Petition  to  revoke.    "Civil 
conspiracy." 

Defendants'  motive  being  the  public  good,  and  they  being  not  ac- 
tuated by  malice  or  intent  to  injure  plaintiff,  their  action  in 
signing  and  presenting  such  petition  was  not  a  conspiracy,  since 
a  "civil  conspiracy"  is  a  combination  between  two  or  more  per- 
sons to  accomplish  by  concert  of  action  an  unlawful  purpose,  or 
to  accomplish  a  purpose  not  in  itself  unlawful  by  unlawful 
means;  the  damage  being  the  gist  of  any  action  (citing  Words 
and  Phrases,  Second  Series,  Civil  Conspiracy).  (Post,  pp.  459- 
462.) 

Cases  cited  and  construed:  Louisiana  Citizen's  Bank  v.  Orleans 
Parish  Board  (C.  C),  54  Fed.,  73;  Vanarsdale  v.  Laverty,  69  Pa,, 
103. 

Constitution  cited  and  construed:   Art.  1,  sec.  23. 

8.     LIBEL  AND  SLANDER.     Privilege.     l!egal  proceedings. 

Such  petitions  are  privileged  only  in  the  absence  of  malice  on  the 
part  of  the  petitioners.     (Post,  pp,  462,  463.) 
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Cases  cited  and  approved:     White  v.  Nicholls,  3  How.,  266;    Kent 
V.  Bongarts*  15  R.  I.,  72;    Wieman  v.  Mabee.  45  Mich.,  484; 
Dennehy  v.  O'Connell,  66  Conn.  175. 

4.     CONSPIRACY.       Merchant's    license.       Petition    to    revoke. 
Malice.     Presumption. 

In  addressing  such  a  petition  to  the  municipal  authorities,  the  pe- 
titioners are  presumed  to  act  without  malice;  the  burden  being 
on  the  party  complaining  to  show  the  contrary.     {Post,  p.  463.) 

Cases  cited  and  approved:  Ambrosiua  v.  O'Farrell,  119  111.  App., 
265;   Van  Wyck  v.  AapinwaU,  17  N.  Y.,  190. 

5.     EVIDENCE.     Presumption.     Knowledge  of  law. 

The  presumption  of  knowledge  of  the  law  cannot  be  made  the 
basis  of  imputed  bad  faith  on  defendants'  part  in  presenting 
such  petition  to  the  board  for  the  abatement  of  a  condition  not 
a  nuisance  per  se  which  could  be  legally  abated  only  by  ju- 
dicial proceedings.     {Po^i,  pp,  463-465.) 

Cases  cited  and  distinguished:  Harrison  v.  Bush,  5  Ellis  & 
Blackb.,  344;    Fairman  v.  Ives,  5  B.  ft  Aid.,  642. 


PROM  MAURY. 


Appeal  from  the  Circuit  Court  of  Maury  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Api)eals  from  the  Supreme  Court — W. 
B.  TuBNEB,  Judge. 

J.  L.  Jones,  J.  C.  Voobhies  and  R.  S.  Hopkins,  for 
plaintiff. 

Holding  &  Gabneb  and  J.  H.  Denning,  for  defen- 
dants. 
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Mr.  Justice  Wiixiams  delivered  the  opinion  of  the 
Court. 

McKee  brought  this  suit  against  a  large  number  of 
the  residents  of  the  village  of  Spring  Hill,  Maury 
county,  to  recover  damages,  his  declaration  containing 
several  counts,  all  of  which,  save  the  fourth,  have  been 
eliminated  by  the  verdict  of  the  jury  and  the  rulings 
of  the  court  of  civil  appeals.  In  this  fourth  count  it 
was  averred  that  Spring  Hill  is  incorporated,  and  has 
a  board  of  mayor  and  aldermen,  from  which  plaintiff 
had  procured  a  license  to  do  the  business  of  a  general 
merchant ;  that  under  this  license  he  conducted  a  store 
for  the  sale  of  merchandise  and  had  a  prosperous  bus- 
iness, when  the  defendants  unlawfully  conspired  to- 
gether to  stop  and  destroy  his  business,  and  for  that 
purpose  signed  and  delivered  to  the  board  of  mayor 
and  aldermen  the  following  petition  addressed  to  that 
body: 

''We,  the  undersigned  citizens,  do  hereby  petition 
your  honorable  body  to  declare  the  store  conducted  by 
T.  J.  McKee  a  public  nuisance,  and  we  further  peti- 
tion you  to  abate  this  nuisance  by  revoking  his  license 
and  closing  up  his  place  of  business. 

''This  27th  day  of  August,  1913/' 

This  paper  was  signed  by  nineteen  of  the  defendants. 

It  was  further  averred  that  the  said  board  passed  a 
resolution  reciting  that  "numerous  complaints  have 
been  made  that  T.  J.  McKee  has  been  and  is  conducting 
a  place  of  business  which  is  a  nuisance,  and  whereas  a 
formal  petition  has  been  presented  to  us  numerously 
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signed  by  citizens,  be  it  resolved  that  we  hereby  revoke 
the  license  issued  to  T.  J.  McKee,"  and  that  the  mar- 
shal of  the  town  be  authorized  to  deliver  to  McKee  a 
check  rebating  him  a  part  of  the  license  sum  prepaid, 
'^and  to  notify  him  that  he  can  no  longer  conduct  his 
place  of  business  under  penalty  of  the  city  laws/' 

It  is  averred  also  that  by  reason  of  the  above,  plain- 
tiff's business  was  stopped  and  destroyed,  to  his  dam- 
age, etc. 

The  trial  judge  instructed  the  jury  that  the  defen- 
dants had  a  right  under  the  law  to  petition  the  village 
council  for  redress  of  grievances,  and  that  they  were 
not  bound  to  see  that  the  details  of  that  council's  action 
with  reference  to  their  petition  were  absolutely  legal. 
Further  that  there  was  no  liability  shown  under  the 
fourth  count. 

The  court  of  civil  appeals  reversed  the  judgment 
of  the  circuit  court  because  of  the  above  ruling;  and 
we  are  asked  to  grant  the  writ  of  certiorari  and  to  re- 
view the  judgment  of  reversal. 

We  have  no  difficulty  in  following  the  court  of  civil 
appeals  to  its  conclusion  that  the  action  of  the  village 
council  in  undertaking  to  revoke  the  license  and  in 
notifying  McKee  that  he  could  no  longer  conduct  his 
business  was  unwarranted  by  law ;  but  we  are  unable  to 
follow  that  court  in  the  ruling  that  the  defendant  peti- 
tioners must  respond  in  damages  on  the  ground  that 
in  presenting  said  petition  they  conspired  to  and  did 
cause  injury  to  plaintiff  unlawfully. 
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There  was  proof  adduced  by  plaintiflf  that  tended  to 
show  that  he  had  been  injured  by  the  action  taken  by 
the  city  marshal  under  the  resolution  of  the  council. 
But  are  defendants  liable  as  conspirators! 

A /'civil  conspiracy ''  may  be  defined  to  be  a  conir 
bination  between  two  or  more  persons  to  accomplish 
by  concert  of  action  an  unlawful  purpose,  or  to  accom- 
plish a  purpose  not  in  itself  unlawful  by  unlawful 
means ;  the  damage  caused  being  the  gist  of  any  action. 
5  R  C.  L.,  1061,  1091 ;  1  Words  and  Phrases,  Second 
Series,  910. 

The  defendants  in  assembling  and  petitioning  the 
village  council,  were  proceeding  in  the  exercise  of  a 
high  constitutional  privilege.  By  the  Declaration  of 
Rights  embodied  in  our  Constitution  (article  1,  sec.  23) 
it  is  provided: 

*  *  That  the  citizens  have  a  right,  in  a  peaceable  man- 
ner, to  assemble  together  for  the  common  good,  to  in- 
struct their  representatives,  and  to  apply  to  those  in- 
vested with  the  powers  of  government  for  redress  of 
grievances,  or  other  proper  purposes,  by  address  or 
remonstrance. ' ' 

In  8  Cyc,  894,  citing  Louisiana  Citizens'  Bank  v.  Or- 
leans Parish  Board  (C.  C),  54  Fed.,  73,  the  rule  is 
stated  to  be: 

''The  right  of  assembly  and  petition  is  guaranteed 
by  the  Constitutions,  which  secure  to  every  person, 
natural  or  artificial,  the  right  to  apply  to  any  depart- 
ment of  the  government  for  the  redress  of  grievances, 
or  the  bestowal  of  a  right,  and  also  guarantee  the  enjoy- 
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ment  of  such  redress  of  the  grievances,  .  .  .  when 
obtained,  free  from  any  penalty  for  having  sought  or 
obtained  it. ' ' 

We  think  that  this  with  modification  to  be  noted 
below,  is  a  correct  statement  of  the  law. 

We  have  been  cited  to  but  a  single  case  in  which  a 
court  has  dealt  with  liability  for  conspiracy  predicated 
upon  the  defendants  signing  a  petition  to  those  invest- 
ed with  governmental  power  for  redress  of  grievances 
or  setting  forth  instnictions  by  way  of  an  expression 
of  their  wish  or  will. 

The  court  of  civil  appeals  grounded  its  ruling  upon 
the  authority  of  that  case,  Vanarsdale  v.  Laverty,  69 
Pa.,  103,  109. 

The  petition  in  that  case  was  addressed  to  the  dis- 
trict school  directors  by  defendants,  who  were  patrons 
of  the  school  which  had  been  taught  by  Laverty.  The 
petition  expressed  their  wish  that  Laverty  be  not  em- 
ployed for  the  ensuing  school  term  under  any  circum- 
stances and  the  willingness  of  the  petitioners  to  accept 
any  other  competent  teacher  that  the  board  might  select. 
The  action  of  Laverty  was  on  the  case  for  conspiracy, 
and  malice  was  charged  to  have  colored  the  effort  made 
by  defendants  to  prevent  the  directors  from  employ- 
ing plaintiff.     Referring  to  the  petition,  the  court  said : 

**It  preferred  no  charges  and  gave  no  reasons,  and 
was  a  simple  expression  ...  of  the  wishes  of 
the  signers.  It  was  the  right  of  these  citizens  of  the 
district  thus  to  declare  their  desire.  They  had  a  right 
to  express  a  preference  or  to  declare  their  objection  to 
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any  one  applying  for  appointment.  They  were  deeply 
interestedy  and  had  therefore  a  right  to  speak  ont.  But 
we  cannot  recognize  the  position  to  which  the  argument 
of  the  plaintiffs  in  error  leads,  that  such  a  right  of  ex- 
pression can  be  made  a  channel  through  which  men 
may  gratify  their  malice  and  enmity.  This  would  be 
the  actual  result  of  the  argument  that  the  right  of  peti- 
tion is  so  sacred  that  the  private  purposes  and  motives 
of  the  actors  cannot  be  inquired  into.  If  they  cannot, 
and  if  the  real  purpose  of  the  petition  be  the  gratifica- 
tion of  ill  will  and  malice  without  cause,  then  men  may 
be  borne  down  by  the  power  of  their  enemies,  especially 
in  numbers  and  by  combination,  ...  A  groundless 
petition  instigated  only  by  malice  cannot  surely  be  the 
right  of  any  citizen  where  it  .  .  .  results  in  harm 
to  the  object  of  its  malicious  purpose." 

The  court,  moreover,  approved  a  charge  given  by 
the  trial  judge  to  the  effect  that,  if  defendants  acted 
honestly  and  were  influenced  by  proper  motives,  the 
plaintiff  could  not  recover. 

We  ourselves  think  that  a  true  doctrine  was  enun- 
ciated by  the  Pennsylvania  court  in  that  case;  but  it 
fails  of  proper  application  in  the  case  before  us  be- 
cause here  there  was  no  malice  and  no  intention  to  in- 
jure plaintiff.  The  purpose  of  defendants  as  mani- 
fested by  the  only  proof  adduced  was  to  serve  what  was 
deemed  to  be  the  legitimate  interests  of  the  village — 
not  a  selfish  one  springing  out  of  trade  rivalry,  jeal- 
ousy, or  revenge. 
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The  village  of  Spring  Hill  is  the  location  of  a  large 
boys '  training  school ;  defendant  Hughes  being  one  of 
the  principals  of  the  school  and  mayor.of  the  town.  The 
proof  demonstrates  that  the  plaintiff's  store  was,  what 
one  of  his  own  witnesses  termed  it,  a  rough  house,  fre- 
quented, as  it  was,  by  numbers  of  drinking  and  bois- 
terous men,  colored  and  white,  and  boys  at  times  were 
seen  in  the  store  full  of  drink.  The  store  appears  to 
have  been  the  rendezvous  of  plaintiff  and  a  woman,  in 
daytime  and  at  night.  Vile  communications  between 
the  two  passed  through  the  local  telephone  exchange. 
The  woman  resorted  to  the  store,  and  was  seen  there 
more  than  once  with  plaintiff  about  midnight,  the  door 
being  locked.  Cursing  in  loud  tones  often  was  heard 
by  the  passers-by.  Plaintiff  himself  was  often  in 
drink  at  the  store,  and  was  loudly  profane.  The  citizens 
of  the  village  naturally  were  desirous  of  eliminating 
this  condition,  and  in  a  public  meeting  after  discussion 
petition  to  their  village  council  was  resorted  to  as  a 
peaceable  means  of  relief. 

The  same  principle  announced  in  the  Pennsylvania 
case  underlies  those  cases  which  involve  the  exercise 
of  the  right  of  petition  where  a  suit  for  libel  was  based 
upon  the  contents  of  the  instrument  by  the  person  af- 
fected thereby. 

A  number  of  courts  hold  that  such  petitions  and  all 
matters  embraced  therein,  if  pertinent  and  relevant, 
are  absolutely  privileged.  But  by  the  weight  of  author- 
ity they  are  only  qualifiedly  privileged ;  the  privilege  ex- 
tending no  further  than  the  protection  of  the  signers 
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when  they  act  without  malice.  Even  if  the  complaint 
embodied  in  the  petition  be  untrue,  no  action  can  be 
maintained  if  it  was  not  maliciously  made.  White  v. 
Nicholls,  3  How.,  226, 11  L.  Ed.  591 ;  Kent  y.  Bongartz, 
15  R.  I.,  72,  22  Atl.,  1023,  2  Am.  St.  Rep.,  870;  Weiman 
V.  Mabee,  45  Mich.,  484,  8  N.  W.  71,  40  Am.  Rep.,  477. 
But  proof  of  actual  malice  in  respect  of  such  a  petition 
will  render  it  libelous  in  character,  and  therefore,  of 
course,  an  action  would  lie.  White  v.  NichoUs^  supra; 
Dermehy  v.  O'Connell,  66  Conn.,  175,  33  Atl.,  920,  and 
cases  cited  above. 

Such  a  petition  is  presumed  not  to  be  the  product  of 
the  malice  of  its  signers ;  they  ought,  in  the  exercise  of 
such  a  constitutional  privilege,  to  be  presumed  to  act 
in  the  discharge  of  a  social  or  public  duty.  The  burden 
of  proof  to  show  malice  was  therefore  on  the  plaintiff, 
McKee.  White  v.  Nicholls,  supra;  Ambrosius  v.  O'Far- 
reU,  119  111.  App.,  265 ;  Van  Wych  v.  Aspinwall,  17  N. 
Y.,  190.  And,  as  seen,  there  was  no  evidence  of  malice 
that  could  have  supported  a  verdict  of  the  jury;  and 
the  trial  judge  was  not  in  error  in  giving  the  instruction 
he  did  touching  the  fourth  count  of  the  declaration. 

It  may  be  that  the  petitioners  misconceived  the  power 
of  the  council  under  the  charter  of  the  village,  which 
granted  the  council  authority  to  issue  privilege  li- 
censes, to  declare,  prevent,  or  abate  nuisances,  and  to 
prohibit  or  suppress  disorderly  houses  of  all  kinds; 
further,  that  under  such  misconception  they  petitioned 
for  an  abiatement  of  McKee 's  store  as  a  public  nuisance 
**by  revoking  his  license  and  closing  up  his  place  of 
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business. ' '  But  malice  or  bad  faith  are  not  to  be  im- 
puted to  the  petitioners  because  they  could  not  dis- 
criminate between  the  power  of  snmmary  abatement 
of  a  nuisance  per  se  and  the  abatement  of  a  condition 
such  as  that  shown  to  have  been  in  existence  at  McKee 's 
store  by  a  judicial  proceeding.  Can  it  be  that  ordinary 
laymen,  in  the  exercise  of  such  a  right^  may  be  thus 
caught  on  such  a  fine  point  of  law,  to  their  undoing,  as 
is  rusisted  in  this  case  t  The  juster  view  is  that  these 
men  but*  advanced  the  above  mode  of  action  as  a  sug- 
gestion for  the  consideration  of  the  members  of  the 
council,  deemed  by  them  competent  to  judge  and  act  as 
public  officials,  and  that  they  are  not  liable  if  they  acted 
in  good  faith  or  without  malice.  The  right  of  petition 
guaranteed  to  the  citizen  in  the  bill  of  rights  should  not 
be  allowed  to  become  a  trap  for  the  petitioner  to  be 
sprung  by  any  such  hairtrigger  of  technical  law. 

In  Harrison  v.  Bush,  5  Ellis  &  Blackb.,  344, 119  Eng. 
Bep.,  509,  there  was  involved  a  memorial  signed  by  de- 
fendant along  with  a  large  number  of  the  inhabitants 
of  his  borough,  complaining  of  the  conduct  of  plaintiff 
as  a  justice  of  the  peace,  and  the  court  was  of  opinion 
no  action  would  lie  for  libel  if  the  memorialist 
thought  he  was  addressing  an  authority  who  might 
reasonably  be,  and  was,  supposed  by  him  to  have  the 
duty  and  power  to  act  in  the  premises.  Lord  Chief 
Justice  Campbell,  delivering  the  opinion,  referred  to  an 
earlier  case  of  Fairman  v.  Ives,  5  B.  &  Aid.,  642,  and  to 
the  opinion  of  Mr.  Justice  Holroyd  therein,  and  said : 
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... 

*'Mr.  Justice  Holroyd  considered  that  it  was  enough 
if  the  petition  had  been  presented  bona  fide,  *  for  the 
purpose  of  obtaining  redress/  without  considering 
whether  the  functionary  to  whom  it  was  presented  had 
the  power  to  grant  redress ;  and  he  recognized  the  case 
of  Cleiwer  v.  Sarrcmde,  which  carries  considerably 
further  the  doctrine  of  the  occasion  repelling  the  pre- 
sumption of  malice.  The  language  of  Best,  J.,  in  Fair- 
man  v.  Ives,  5  B.  &  Aid.,  642,  is  particularly  applicable 
to  the  present  case :  *  The  circumstances  under  which 
this  letter  was  sent  rendered  it  a  privileged  communi- 
cation. It  was  an  application  for  the  redress  of  a 
grievance,  made  to  one  of  the  King's  ministers,  who, 
as  the  defendant  honestly  thought,  had  authority  to 
afford  him  redress.  And  this  may  be  done  without 
hazard  of  an  action  or  prosecution,  if  the  application  be 
made  bona  fide  with  a  view  to  obtain  redress  for  some 
injury  received,  or  to  prevent  or  punish  some  public 
abuse.* '' 

Satisfied,  as  we  are,  that  the  trial  judge  properly 
ruled  this  case,  the  writ  of  certiorari  is  granted,  and 
the  judgment  of  the  Court  of  Civil  Appeals  is  reversed. 
Judgment  here  in  accord. 
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Sam  Cohn  v.  L.  M.  Hitt  et  oZ.* 
{NashviUe.    December  Term,  1915.) 

1.  BILLS  AND   NOTES.      Indorsert.      RighU  of. 

A  prior  indorser  of  a  note  payable  to  a  given  bank  Is  not  discharged 
because  the  maker  took  the  note  to  a  discount  broker,  engaged 
him  to  secure  Its  discount  and  the  broker  In  the  usual  course  of 
business  Indorsed  the  same,  for  there  was  no  diversion  of  the 
proceeds  of  the  note  and  the  liability  of  the  first  Indorser  was 
In  no  way  changed.     (Post,  pp,  468,  469.) 

Cases  cited  and  approved:  Perkins  v.  Ament,  39  Tenn.,  116; 
Hlckerson  v.  Ralguel,  49  Tenn.,  329;  Hermitage  National  Bank 
V.  Carpenter,  131  Tenn.,  136. 

2.  BILLS  AND  NOTES.     Indorser'a  liability. 

Negotiable  Instruments  Law  (Laws  1899,  ch.  94)  sec.  64,  declares 
that  a  person  who  places  his  signature  In  blank  upon  an  instru- 
ment  before  delivery  Is  liable  as  an  Indorser,  while  section  68 
declares  that,  as  respects  one  another,  Indorsers  are  liable  prima 
fade  In  the  order  In  which  they  Indorse,  but  evidence  Is  admis- 
sible to  show  that  as  between  themselves  they  have  agreed  other- 
wise. Defendant  Indorsed  a  note  for  the  accomodation  of  the 
maker  and  thereafter,  to  secure  its  discount,  complainant  also 
Indorsed  it  There  was  no  evidence  of  any  agreement  whereby 
complainant  should  be  primarily  liable.  Held,  that  as  there  was 
no  diversion  of  the  note,  defendant  was,  both  imder  the  statute 
and  at  common  law,  liable  to  complainant,  who  was  forced  to  pay 
the  note  at  maturity.     (Post,  pp.  469-471.) 

Act  cited  and  construed:     Acts  1889,  ch.  94. 

Cases  cited  and  approved:  McDonald  v.  Magruder,  3  Pet,  474;  In 
re  McCord  (D.  C),  174  Fed.,  72;  Qoldman  v.  Goldberger,  208  Fed., 
877;  Wilson  v.  Hendee,  74  N.  J.  Law,  640;  State  Bank  v.  Kahn, 
49  Misc.  Rep.,  500;  Harris  v.  Jones,  23  N.  D.,  488. 

Cases  cited  and  distinguished:  Marr  v.  Johnson,  17  Tenn.,  1; 
Wallace  v.  Greenlaw,  77  Tenn.,  115. 


*On  the  question  of  character  under  uniform  negotiable  instru- 
ment law  of  one  who  places  naine  on  back  of  note  prior  to  or  at 
time  of  delivery,  see  note  In  14  L.  R.  A.  (N.  S.),  842. 

On  the  question  of  rights  inter  se  of  accommodation  parties 
to  commercial  paper,  see  note  in  28  L.  R.  A.  (N.  S.),  1039. 
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FROM  DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty— John  Allison,  Chancellor. 

W.  R.  Chambebs  and  James  B.  Newman,  for  appel- 
lant. 

Nathan  Cohn,  for  appellee. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court 

This  suit  was  instituted  by  complainant,  Cohn,  to  re- 
cover on  a  note  for  $3,000  against  Hitt,  as  maker,  and 
Gupton  as  first  indorser. 

Hitt  applied  to  Cohn  to  aid  him  in  borrowing  $3,000, 
asking  whether  if  he,  Hitt,  should  procure  his  own  note 
to  be  indorsed  by  Gupton,  Cohn  could  get  it  discounted 
at  the  Fourth  National  Bank.  After  making  inquiry 
as  to  Gupton 's  financial  standing,  Cohn  agreed  that  if 
Hitt  would  bring  him  a  note  payable  to  that  bank  and 
so  indorsed  he  would,  for  a  fee  of  $100  (Cohn  being  a 
licensed  securities  dealer),  take  the  note  to  that  bank 
and  procure  it  to  be  discounted.  This  was  done,  the 
bank,  in  accordance  with  its  custom,  requiring  Cohn 
to  indorse  the  note,  he  being  a  customer  of  that  bank. 
It  was  explained  to  Cohn  by  Hitt  that  both  he  and 
Gupton  were  customers  of  another  national  bank,  and 
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it  was  preferred  that  the  discount  be  made  in  the 
Fourth  National  Bank  so  that  the  lines  of  credit  of 
Hitt  and  Gupton  in  their  own  bank  would  not  he  af- 
fected or  interfered  with.  Hitt  went  to  the  bank  of  dis- 
count with  Cohn,  but  did  not  actually  see  Cohn  indorse 
the  note.  Cohn  received  $2,955,  (six  per  cent,  interest 
being  deducted)  from  the  discount  clerk,  and  handed 
same  to  Hitt,  who  paid  Cohn  his  fee. 

The  note  was  renewed  several  times ;  on  the  first  and 
every  occasion  Gupton 's  name  preceded  that  of  Cohn 
as  indorser.  When  the  original  note  was  taken  up  by 
the  first  renewal,  Hitt  became  aware  of  the  actual  fact 
of  Cohn's  indorsement,  though  from  the  outset  he  pre- 
sumed that  Cohn  would  be  required,  in  accordance  with 
the  course  of  business,  to  indorse,  and  that  he  would 
accordingly  do  so.  Gupton  did  not  know  of  the  indorse- 
ment of  the  several  instruments  by  Cohn. 

The  chancellor  decreed  in  favor  of  complainant  Cohn 
against  both  defendants,  but  Gupton  only  has  appealed. 

His  first  contention  is  that,  since  he  did  not  execute 
the  note  with  the  expectation  or  understanding  that 
Cohn  would  figure  in  the  transaction,  or  know  that 
Cohn  had  done  so,  the  latter  could  not,  by  his  own  act, 
bring  about  privity  with,  or  liability  on  the  jmrt  of,  ap- 
pellant. We  can  see  no  bearing  that  those  facts  have 
upon  the  rights  of  the  parties.  If  the  note,  after  the 
signature  of  Gupton  was  obtained,  was  diverted  by  be- 
ing used  with  a  person,  or  at  a  bank  of  discount  other 
than  the  one  agreed  upon,  there  might  be  room  for  a 
contention  of  nonliability  on  the  part  of  appellant. 
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Perkins  v.  ^m€nt^  2  Head  (39  Tenn.),  116;  Hickerson 
V.  Raiguel,  2  Heisk.  (49 Tenn.), 329, 334; Hermitage Na- 
tional  Bcmk  v.  Carpenter^  131  Tenn.,  136,  142,  174  S. 
W.  263.  But  all  that  was  done  was  but  in  furtherance 
of  a  discounting  at  the  bank  agreed  on  at  the  time  Gup- 
ton  indorsed  the  note. 

No  change  in  the  mere  subordinate  steps  in  the  plan 
for  raising  the  money  on  a  note  thus  indorsed  for  ac- 
commodation will  constitute  a  diversion.  If  the  note 
effected  the  substantial  purpose  for  which  it  was  de- 
signed by  the  parties,  the  indorser,  though  one  for  ac- 
commodation, cannot  defend  on  the  ground  that  the 
accommodation  was  not  effected  in  the  precise  manner 
contemplated,  where,  as  here,  his  interests  have  not 
been  prejudiced.  1  Daniel,  Neg.  Inst.  (6th  Ed.),  sec. 
793. 

The  next  insistence  is  that  Cohn  must  be  treated  as 
a  joint  indorser,  and  therefore,  cosurety,  so  to  speak, 
with  appellant;  and,  though  it  is  conceded  that  Cohn 
purchased  of  the  payee  bank  and  took  a  transfer  of  the 
last  renewal  note  at  its  maturity,  it  is  argued  that  he 
is  entitled  to  recover  from  appellant  no  more  than  one 
half  of  the  amount  of  the  note. 

At  an  early  day  it  was  held  in  this  State,  following 
the  decision  of  the  Supreme  Court  of  the  United  States 
in  McDonald  v.  Magruder,  3  Pet.,  474,  7  L.  Ed.,  744,  that 
a  prior  indorser  is  liable  to  every  person  whose  name 
is  placed  on  the  note  subsequent  to  his  own,  and  who 
has  been  compelled  to  pay  its  amount. 
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''This  is  the  regular  course  of  business,  when  notes 
are  indorsed  for  value ;  nor  is  the  case  altered,  as  it  is 
contended,  where  the  indorsements  are  made  for  the  ac- 
commodation of  the  drawer.  Where  there  is  no  con- 
tract between  the  parties,  other  than  is  created  by  their 
respective  indorsements  provided  by  the  act  of  in- 
dorsement, the  first  indorser  gives  his  name  to  the  mak- 
er of  the  note  for  the  purpose  of  using  it  in  order  to 
raise  the  money  mentioned  on  its  face ;  he  makes  him- 
self responsible  for  the  whole  sum,  upon  the  sole  cred- 
it of  the  maker.  His  undertaking  is  undivided,  and  he 
is  responsible  for  the  whole/ 'Marr  v.  Johnson,  9  Yerg. 
(17  Tenn.),  1;  Wallace  v.  Greenlcm,  9  Lea  (77  Tenn.), 
115. 

The  Negotiable  Instrument  Law  (Act  1899,  ch.  94) 
recognizes  and  embodies,  and  does  not  change  this 
rule.     Thus : 

' '  Sec.  64.  Where  a  person,  not  otherwise  a  party  to 
an  instrument,  places  thereon  his  signature  in  blank 
before  delivery,  he  is  liable,  as  indorser,  in  accordance 
with  the  following  rules : 

''1.  If  the  instrument  is  payable  to  the  order  of  a 
third  person,  he  is  liable  to  the  payee  and  to  all  sub- 
sequent parties.     .    .     .     '* 

Section  68  defines  the  rights  and  liabilities  of  indors- 
ers  inter  sese: 

'*As  respects  one  another,  indorsers  are  liable  prima 
facie  in  the  order  in  which  they  indorse;  but  evidence 
is  admissible  to  show  that  as  between  or  among  them- 
selves they  have  agreed  otherwise." 
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This  refers  to  irregular  or  accommodation  indorsers  v/ 
as  well  as  regular  indorsers.  Without  proof  of  an 
agreement  prior  indorsers  for  accommodation  are  lia- 
ble in  solido  to  a  subsequent  indorser  who  has  paid  the 
note.  The  law  fixes  their  prima  facie  liability  in  accord- 
ance with  the  order  of  their  names  on  the  paper.  In  re 
McCord  (D.  C),  174  Fed.,  72;  Goldman  v.  Goldberger, 
208  Fed.,  877, 126  C.  C.  A.,  35;  Wilson  v.  Sendee,  74  N. 
J.  Law,  640,  66  Atl.  413 ;  State  Ba/nk  v.  Kahn,  49  Misc. 
Eep.,  500, 98  N.  Y.  Sup.,  858;  Harris  v.  Jones,  23  N.  D., 
488, 136  N.  W.,  1080. 

It  is  not  claimed  that  there  existed  any  agreement 
between  the  indorsers  express  or  implied,  tending  to 
change  this  order  of  liability.  Indeed,  the  proof  and 
theory  of  appellant  is  that  he  did  not  even  know  of  the 
indorsement  by  Cohn,  and  the  latter  expressly  stipu- 
lated that  the  note  should  be  delivered  to  him  with  the 
name  of  Gupton  indorsed  thereon.  Harris  v.  Jones, 
supra.  » 

Other  assignments  of  error  are  disposed  of  in  a 
memorandum  for  decree.    AflSrmed. 
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J.  C.  Franklin  v.  The  Duncan  et  al.* 
{NashvUle.    December  Term,  1915,) 

1.  BILLS  AND  NOTES.      Liability  of  inck>rMr.      Stipulation  for 
Attomy's  fees. 

An  indorser  of  a  note,  stipulating  for  payment  of  attorney's  fees  in 
case  of  suit,  though  he  be  an  accommodation  indorser,  is  liable 
for  such  fees,  especially  where  he  waives  demand,  protest,  and 
notice.     {Post,  pp.  474,  475.) 

Case  cited  and  approved:     Hall  v.  Pratt,  103  Ga.,  255. 

Case  cited  and  distinguished:     Bank  of  British  N.  A.  v.  Ellis  (C. 
C),  2  Fed.,  44. 

2.  GUARANTY.     Liability  of  guarantor.     Bills  and  notes.     At- 
torny's  fees. 

The  liability  of  a  guarantor  of  the  payment  of  a  note,  stipulating 
for  payment  of  attorney's  fees  in  case  in  suit,  included  the  lia- 
bility of  the  maker  for  payment  of  the  fees,  especially  where  the 
contract  of  guaranty  specified  that  the  guarantor  accepted  all 
the  provisions  of  the  note.     (Post,  pp.  475,  476.) 

Case  cited  and  approved:  Riverside  Milling,  etc.,  Co.  v.  Bank, 
141  Ga.,  578. 

3.  BILLS  AND  NOTES.     Attorney's  fees.     Necessity  of  Suit. 
The  holder  of  a  mortgage  note,  providing  for  payment  of  attorneys' 

fees  if  the  note  was  placed  "in  the  hands  of  an  attorney  for  col- 
lection, has  to  be  sued  upon,  or  if  litigation  arises  in  the  course 
of  its  collection,"  was  entitled  to  have  the  fees  allowed,  over  ob- 
jection that  its  suit  was  needless,  since  foreclosure  out  of  court 
was  provided  for  in  the  mortgage,  where  a  general  creditors'  bill 
was  filed  against  the  maker  of  the  note  and  an  injunction  granted 
therein,  which  operated  to  enjoin  the  holder  of  the  note  from 
foreclosing  the  mortgage  except  in  that  cause,  and,  on  the  hold- 


♦On  the  question  of  validity  of  stipulation  for  attorney's  fees 
see  note  in  L.  R.  A.,  1915B,  928. 
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er'g  intervening  to  set  up  it&  claim  by  cross-bill,  the  complainant 
answered,  denying  the  validity  of  the  mortgage.  {Post,  pp.  476, 
477.) 

Cases  cited  and  approved:     Clark  v.  Jones,  93  Tenn.,  639;  Bank  v. 
Woods,  125  Tenn.,  6. 


FROM    DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson  County 
— John  Allison,  Chancellor. 

Pitts  &  MoConnico  and  W.  N.  Wright,  for  appel- 
lants. 

Samuel  N.  Habwood,  for  appellee. 

Mr.  Justiob  Williams  delivered  the  opinion  of  the 
Court. 

This  cause  is  a  general  creditors '  proceeding  to  wind 
up  The  Duncan,  a  hotel  corporation,  and  the  questions 
to  he  determined  arise  on  the  claim  of  the  Penn  Mutual 
Life  Insurance  Company  against  the  insolvent  company 
and  Oliver  J.  Timothy,  as  guarantor  for  it. 

The  Duncan,  as  maker,  executed  a  mortgage  note  for 
$60,000  to  the  iLif e  Insurance  Company  which  contained 
in  its  body,  the  following  stipulation  respecting  attor- 
neys '  fees : 

**It  is  stipulated  that  if  this  note  is  placed  in  the 
hands  of  an  attorney  for  collection,  has  to  be  sued  upon, 
or  if  litigation  arises  in  the  course  of  its  collection,  the 
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undersigned  agrees  to  pay  ten  (10)  per  cent  attorneys' 
fees  for  such  services  as  may  be  rendered  in  connec- 
tion therewith,  the  same  to  bQ  taxed  as  cost  and  become 
a  part  of  any  judgment  rendered  hereon,  and  said  at- 
torneys '  fees  are  secured  by  said  deed  of  trust.  '* 

On  the  back  of  the  note  was  the  following  guaranty, 
signed  by  appellant,  Timothy,  before  the  delivery  of  the 
note  to  the  payee  : 

**For  value  received,  we,  and  each  of  us,  jointly  and 
severally,  guarantee  payment  of  principal  and  interest 
of  the  within  note,  as  and  when  the  same  shall  become 
due,  and  of  any  extension  thereof  in  whole  or  in  part, 
accepting  all  its  provisions,  .  .  .  and  waiving  pro- 
test, demand  and  notice  of  protest, ' '  etc. 

The  only  questions  to  be  treated  of  are  those  made  by 
Timothy  on  his  appeal  from  a  decree  of  the  chancellor 
so  far  as  by  it  he  was  held  liable  for  attorneys '  fees  al- 
lowed the  payee  company. 

It  is  argued  that  the  liability  of  Timothy  is  the  same 
in  that  regard,  as  if  he  were  a  regular  endorser  in 
blank. 

It  is  said  in  1  Daniel,  Neg.  Ins.  (6th  Ed.),  62  (a),  that 
such  a  stipulation  for  attorneys'  fees  becomes  a  part 
of  the  contract  of  an  indorser,  and  that  rule  as  relates 
to  a  regular  indorser  appears  to  be  sustained  by  au- 
thority. First  Nat.  Bank  v.  Canatsey,  34  Ind.,  149;  Hub- 
hard  v.  Harrison,  38  Ind.,  323.  And  certainly  the  rea- 
sons are  yet  more  cogent  why  this  should  be  true  of  an 
indorser  who  waives  demand,  protest  and  notice,  thus 
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dispensing  with  any  condition  precedent  to  his  liability. 
3  R.  C.  L.,  1148,  and  cases  cited. 

An  accommodation  indorser  is  to  be  held  liable  for 
fees  so  stipulated  to  be  paid.  Hall  v.  Pratt,  103  Oa., 
255,  29  S.  K,  764. 

The  case  of  Bank  of  British  N.  A.  v.  Ellis  (C.  C),  2 
Fed.,  44,  involved  the  question  of  the  liability  of  an  ac- 
commodation indorser  for  attorneys '  fees  provided  for 
in  the  face  of  a  note.  It  was  there  said  as  to  the  lia- 
bility of  both  kinds  of  indorser s : 

*  *  The  maker  of  these  notes  having  agreed  to  pay  an 
attorney  fee  to  the  holder  thereof,  if  the  same  were  not 
paid  without  action,  in  my  judgment  each  subsequent 
party  thereto  assumed  a  like  responsibility  to  such 
holders,  and  therefore  the  plaintiff  is  entitled  to  re- 
cover such  fee  from  the  defendants  in  this  case. 

'*But  I  think  the  defendants  are  liable  to  the  plain- 
tiff in  this  action  for  an  attorney  fee,  even  if  the  stipu- 
lation therefor  can  only  be  enforced  between  the  imme- 
diate parties  thereto.  The  defendants  are  accommoda- 
tion indorsers.  .  .  .  By  their  indorsement  of  them 
they  authorized  Gaston,  the  then  holder,  to  transfer 
them  to  the  plaintiff,  which  was  done.  Every  stipula- 
tion in  them,  and  every  obligation  incident  thereto, 
thereby  became  the  stipulation  and  obligation  of  the 
defendants  made  directly  to  the  plaintiff.^' 

But  the  appellant  in  the  pending  case  is  a  guarantor, 
and  in  case  of  a  guaranty,  as  a  general  rule,  the  extent 
of  the  liability  of  the  principal  debtor,  or  maker  of  the 
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note,  measures  the  liability  of  the  guarantor.  20  Cyc, 
1420;3B.C.L.,1155. 

Therefore  the  maker  being  liable  for  the  fees,  the 
guarantor  takes  that  obligation  under  the  measure  of 
his  liability  to  the  holder,  for  reason  even  stronger  than 

in  the  case  of  an  indorser  of  whatever  character. 

« 

In  Riverside  Milling,  etc.,  Co.  v.  Bank,  141  Ga.,  578, 
81  S.  E.,  892,  the  guaranty  on  the  back  of  the  note  was 
to  the  effect  that  its  signers  ^  ^  guarantee  the  payment  of 
the  same  at  maturity  or  at  any  time  thereafter,"  and 
it  was  held  that  they  were  liable  on  the  note  according 
to  tenor,  including  the  attorneys '  fees  provided  for  on 
the  face  of  the  note. 

Another^  contention  of  appellant  is:  That  by  the 
terms  of  the  guaranty  he  became  guarantor  of  the  pay- 
ment of  principal  and  interest  only,  and  not  of  the  pay- 
ment of  the  attorneys'  fees.  If  we  apply  the  rules  of 
construction  applicable  to  ordinary  contracts  to  the 
construction  of  the  guaranty,  we  think  it  manifest  that 
when  the  guarantor  went  further  and  made  use  of  the 
phrase  ''accepting  all  its  provisions"  (referring  to  the 
provisions  of  the  note),  the  stipulation  as  to  attor- 
neys '  fees  was  made  a  part  of  his  express  obligation. 

But  it  is  said  that  the  insurance  company  is  not  en- 
titled to  have  the  fees  allowed  because  its  suit  on  the 
note  was  needlessly  brought,  since  a  foreclosure  out  of 
court  was  provided  for  in  the  mortgage,  Clark  v.  Jones, 
93  Tenn.,  639,  643,  27  S.  W.,  1009,  42  Am.  St.  Rep.,  931, 
being  cited. 
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The  general  creditors'  bill,  with  the  injunction  there-  . 
in  granted,  operated  to  enjoin  the  insurance  company 
from  foreclosing  the  mortgage  or  trust  deed,  except 
in  that  cause.  A  foreclosure  by  means  of  a  trustee's 
sale  out  of  court  could  only  have  been  had  by  leave  of 
the  court  in  that  case.  After  the  insurance  com- 
pany intervened  to  set  up  its  claim  by  cross-bill,  the 
complainant  in  the  original  bill  filed  an  answer,  deny- 
ing the  validity  of  cross-complainant's  mortgage,  and 
insisting  that  that  instrument  was  not  authorized  by 
any  corporate  action  of  the  stockholders,  and  directors 
of  the  corporation,  The  Duncan.  Without  meaning  to 
intimate  an  opinion  that  but  for  this  last  noted  fact  an 
allowance  of  fees  would  be  improper,  certainly  the  in- 
surance company  being  thus  held  to  support  by  i)roof 
and  establish  by  decree  the  validity  of  its  lien  upon  tlie 
assets  against  all  other  creditors,  we  think  it  clear  that 
it  has  shown  good  and  suiBcient  reason  for  not  bringing 
the  property  to  foreclosure  sale  by  the  trustee,  under 
the  power  of  sale  vested  in  the  trustee  by  the  trust  deed. 
It  is  therefore  entitled  to  a  judgment  for  attorneys' 
fees.    Bank  v.  Woods,  125  Tenn.,  6,  17,  140  S.  W.,  31. 

The  decree  of  the  chancellor  awarding  same  is  af- 
firmed. 
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C.  J.  ElIjEdge  V.  Bbulah  S.  Andekson  et  al. 
{Nashville.    December  Term,  1915.) 

1.  FRAUDULENT  CONVEYANCES.     Partial  validity  of  transac- 
tion.    Right  of  grantee.     Resulting  trusts. 

Complainant  purchased  a  one-half  interest  in  a  stock  of  goods  in 
violation  of  the  Bulk  Sales  Law  (Laws  1901,  ch.  133).  Thereafter 
the  seller  having  died,  he  acquired  the  remaining  one-half  interest 
on  the  understanding  that  creditors'  liens  should  be  discharged 
by  the  administrator  and  the  seller's  widow.  The  money  paid 
for  the  second  interest  could  be  identified  in  a  bank.  Held  that, 
as  the  seller's  creditors  could  have  followed  the  money,  and  as  the 
whole  of  the  stock  was  liable  for  their  demands,  complainant, 
who  had  paid  the  demands  of  creditors,  was  entitled  to  impress  a 
trust  upon  such  funds,  notwithstanding  the  seller's  widow  at  the 
time  of  the  sale  was  mentally  incompetent.     (Post,  pp.  481-483.) 

Acts  cited  and  construed :     Acts  1901,  ch.  133. 

Cases  cited  and  approved:  Daly  v.  Drug  Co.,  127  Tenn.,  412; 
Adams  v.  Young,  200  Mass.,  588;  Loos  v.  Wilkinson,  113  N.  Y., 
486;  Alley  v.  Connell,  40  Tenn.,  578. 

Case  cited  and  distinguished:  Fecheimer-Keiffer  Co.  v.  Burton, 
128  Tenn.,  682-684. 

2.  EQUITY.     Bill.     Sufficiency. 

Where  a  bill  set  out  the  facts  showing  complainant  to  be  entitled 
to  relief,  and  concluded  with  a  general  prayer,  it  is  sufficient, 
though  not  in  so  many  words  stating  the  theory  upon  which  com- 
plainant was  entitled  to  relief.     iPostj  p.  483.) 


FROM  GILES 


Appeal  from  the  Chancery  Court  of  Giles  County — 
Walteb  S.  Bbardbn,  Chancellor. 

*0n  the  question  of  remedy  of  creditors  where  sale  is  made  in 
violation  of  bulk  sales  law,  see  note  in  39  L.  R.  A.  (N.  S.),  374. 
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Ben  Childebs,  for  appellants. 
J.  B.  WooDWABD,  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court.. 

This  bill  was  filed  to  reach  $1,365.83  in  a  Pulaski 
bank,  claimed  by  Mrs.  Beulah  S.  Anderson,  widow  of 
Ed.  F.  Anderson.  A  demurrer  was  interposed  and 
overruled,  and  defendants  appealed  to  this  court. 

The  controversy  arises  in  the  following  manner : 

In  May,  1910  Ed.  F.  Anderson,  the  husband  of  the 
defendant,  was  the  owner  of  a  drug  store  in  Pulaski, 
and  on  that  date  he  sold  a  one-half  interest  therein  to 
the  complainant,  EUedge,  for  $•4,000. 

Anderson  was  considerably  indebted  to  mercantile 
creditors.  Of  this  fact  EUedge  was  unaware ;  Ander- 
son telling  him  that  the  debts  amounted  to  little  and 
promising  EUedge  to  take  care  of  them.  No  attempt 
was  made  by  the  parties  to  comply  with  the  provisions 
of  the  Bulk  Sales  Law  (chapter  133,  Acts  of  1901). 
Neither  of  them  knew  of  the  existence  of  this  statute 
at  the  time  of  the  transaction. 

After  this  sale  Anderson's  creditors  brought  suits 
against  EUedge  to  hold  him  liable  to  the  amount  of 
the  value  of  the  stock  purchased  by  him.  The  suits 
were  founded  on  the  statute  referred  to.  This  court 
held  EUedge  to  be  liable  to  such  creditors  to  the  extent 
of  the  interest  acquired  by  him  in  the  stock  of  goods, 
holding  that  his  purchase  of  a  one-half  interest  therein 
was  in  violation  of  chapter  133,  Acts  of  1901.    Daly  v. 
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Drug  Co.,  127  Tenn.,  412,  155  S.  W.,  167,  Ann.  Cas., 
1914B,  1101. 

In  May,  1911,  about  a  year  after  Elledge  had  bought 
this  interest  in  the  business,  Anderson  died.  At  that 
time  one  of  Anderson's  creditors  had  recovered  judg- 
ment against  Elledge,  and  others  had  sued  or  were 
threatening  to  sue  him. 

Under  these  circumstances  Elledge  made  a  trade 
with  the  administrator  of  Anderson's  estate  whereby 
Elledge  acquired  the  other  one-half  interest  in  the  busi- 
ness for  $2,750,  and  as  a  part  of  this  trade  Anderson's 
administrator  and  the  defendant  Mrs.  Beulah  S.  An- 
derson, the  widow,  undertook  to  protect  Elledge  from 
further  liability  on  account  of  Anderson's  debts. 

The  administrator  paid  off  the  creditor  who  had  ob- 
tained the  judgment  against  Elledge,  but  later  other 
creditors  appeared  and  brought  suits,  and,  when  El- 
ledge sought  to  hold  Mrs.  Anderson  and  the  administra- 
tor on  their  aforesaid  guaranty,  it  developed  that  Mrs. 
Anderson  was  of  unsound  mind  and  incapable  of  mak- 
ing a  binding  contract  at  the  time  she  signed  the  paper 
aforesaid,  Elledge  brought  two  suits  to  hold  her  lia- 
ble,  and  in  both  of  them  she  was  adjudged  to  have  been 
mentally  incapacitated  to  enter  into  this  contract. 

It  is  conceded  that  Elledge  knew  nothing  of  this  con- 
dition of  her  mind  when  he  made  such  contract. 

The  $1,365.83  sought  to  be  reached  in  this  suit  is  the 
balance  of  the  sum  of  money  paid  to  Anderson's  admin- 
istrator by  Elledge  for  Anderson 's  remaining  interest 
in  the  stock.  There  is  no  question  as  to  the  identity 
of  the  fund. 
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It  appears  that  the  administrator  personally -is  in- 
solvent.    Nothing  can  be  realized  from  him  by  EUedge, 

Mrs.  Anderson  claims  the  $1,365.83  as  her  year's  sup- 
port, and  insists  by  her  next  friend  in  this  case  that  she 
is  entitled  to  this  sum  for  this  purpose  free  from  the 
claims  of  any  creditor  of  her  late  husband,  including 
the  claim  of  EUedge. 

We  think  the  chancellor's  decree  was  correct,  and 
that  complainant,  EUedge,  is  entitled  to  reach  this 
fund.  It  appears  that,  notwithstanding  the  guaranty 
of  protection  made  to  him  by  the  administrator  and 
Mrs.  Anderson  at  the  time  he  purchased  Anderson 's  re- 
maining one-half  interest  in  the  firm,  EUedge  has  been 
sued  by  Anderson's  creditors  and  has  paid  more  than 
$3,500  in  judgments  against  himself  on  this  account. 

Anderson  and  EUedge  violated  the  Bulk  Sales  Law 
by  the  original  deal  in  which  EUedge  acquired  a  one- 
half  interest  in  the  stock  in  1910.  This  transaction 
was  declared  constructively  fraudulent  in  Daly  v.  Drug 
Company,  127  Tenn.,  412,  155  S.  W.,  167,  Ann.  Cas., 
1914B,  1101. 

Thereafter  the  entire  stock  was  subject  to  the  de- 
mands of  these  creditors  of  Anderson's.  EUedge  was 
personally  liable  to  the  extent  of  the  interest  which  he 
had  acquired,  but  all  of  the  stock  of  goods  was  Uable 
for  Anderson's  debts,  and  subject  to  attachment. 

When  EUedge  purchased  Anderson's  interest,  thus 
incumbered,  from  his  administrator,  he  did  so  with  the 
understanding  that  the  creditors'  Uen  was  to  be  dis- 
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charged  by  the  administrator  and  Mrs.  Anderson.  El- 
ledge 's  money  really  went  into  the  administrator's 
hands  impressed  with  a  trust  for  the  payment  of  An- 
derson's creditors.  The  creditors  could  undoubtedly 
have  followed  this  fund. 

In  Fecheimer-Keiffer  Co.  v.  Burton,  128  Tenn.,  682, 
684, 164  S.  W.,  1179,  51  L.  R.  A.  (N.  S.),  343,  consider- 
ing a  sale  had  in  violation  of  the  Act  of  1901,  it  was 
said: 

*'It  seems  clear,  since  the  sale  was  only  fraudulent 
in  law,  .  .  .  that  the  purchasers  are  entitled  to 
stand  in  the  place  of  the  creditors  whose  demands 
against  their  vendor  were  thus  paid  by  the  purchase 
money  notes,  or  the  proceeds  thereof.  Those  whose 
purchase  of  property  has  been  under  such  a  statute 
denounced  as  constructively  fraudulent,  and  avoided 
by  creditors  of  the  seller,  may  stand  in  the  place  of 
other  creditors  wliose  demands  have  been  thus  paid.'' 

For  this  the  court  cited  Adams  v.  Yoimg,  200  Mass., 
588,  86  N.  E.,  942,  Loos  v.  WUkinson,  113  N.  Y.,  485,  21 
N.  E.,  392,  4  L.  R.  A.,  353,  10  Am.  St.  Rep.,  495,  and 
Alley  v.  Connell,  40  Tenn.  (3  Head),  578,  which  author- 
ities fully  sustain  the  proposition. 

As  we  have  pointed  out,  EUedge  paid  off  Anderson's 
creditors  to  the  extent  of  $3,500,  and  under  the  au- 
thorities above  he  became  subrogated  to  the  rights  of 
these  creditors  against  Anderson's  interest  in  the 
stock  of  goods.  These  creditors  had  a  lien  as  a  result 
of  the  statute,  on  Anderson's  interest  and  EUedge 's 
interest — the  entire  sto(*k.    When  Anderson  paid  them 
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he  acquired  their  lien,  including  their  lien  on  Ander- 
son 's  interest. 

What,  then,  became  of  Anderson's  interest?  Where 
was  it!  It  was  represented  by  the  fund  EUedge  had 
paid  to  the  Administrator.  This  payment  was  made  on 
the  faith  of  the  bond  executed  by  the  administrator  and 
by  Mrs.  Anderson  that  they  would  save  EUedge  harm- 
less from  the  demands  of  Anderson's  creditors. 

Said  sum  of  money  so  paid  by  EUedge,  being  the  pro- 
ceeds of  property  charged  by  the  statute  with  a  trust 
in  favor  of  Anderson's  creditors,  could  have  been  fol- 
lowed and  subjected  by  the  creditors  in  the  adminis- 
trator's hands.  When  EUedge  paid  the  creditors  he 
became  subrogated  to  this  right  of  theirs.  He  has 
traced  part  of  the  fund  and  found  it  in  a  Pulaski  Bank, 
and  we  think  he  is  entitled  to  hold  it. 

The  entire  theory  of  the  defendant  rests  on  the  idea 
that  EUedge  was  merely  a  general  creditor  of  Ander- 
son as  to  the  sums  in  which  he  was  mulcted  for  Ander- 
son's mercantile  debts,  and  it  is  accordingly  urged  his 
claim  could  not  have  priority  over  the  widow's  claim 
for  a  year's  support.  The  argument  for  the  widow 
entirely  overlooks  the  right  of  EUedge  to  be  substituted 

to  the  rights  and  remedies  of  the  creditors  paid  by 
him,  and  is  for  this  reason  unsound. 

Complainant's  bill  states  the  facts  fully.  While  it 
does  not  in  so  many  words  present  the  theory  upon 
which  we  have  concluded  the  biU  should  be  maintained, 
under  the  prayer  for  general  relief  the  court  thinks  it 
proper  to  sustain  the  biU  for  the  reasons  herein  stated. 

Decree  of  the  chancellor  affirmed  with  costs. 
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G.  B.  Minton  v.  J.  Mokgan  Wilkbrson  et  al 
{Nashville.    December  Term,  1915.) 

1.  EQUITY.     Practice.     Special  issues. 

Generally,  when  In  an  equity  case  there  are  several  Issues  of  fact 
submitted  to  a  jury,  they  must  find  on  all  or  none,  and  a  verdict 
on  one  or  more  is  not  valid.     {Post,  pp.  486,  487.) 

Cases  cited  and  approved:  Cooper  v.  Maddox,  34  Tenn.,  136;  Berry 
y.  Wallen,  1  Tenn.,  186;  Auneelme  v.  Auncelme,  Cro.  Jac,  31. 

Code  cited  and  construed:     Sec.  4240  (S.). 

2.  EQUITY.     Practice.    Special  issues. 

In  a  suit  to  recover  complainant's  alleged  interest  in  the  estate  of 
his  wife,  where  he  attacked  the  validity  of  his  release  of  the 
same,  and  the  jury,  to  which  special  issues  of  fact  were  submitted, 
found  in  favor  of  the  validity  of  the  release,  but  failed  to  find 
on  issues  as  to  separation  of  complainant  and  his  wife  presented 
by  defendants,  the  failure  is  immaterial  and  will  not  deprive 
defendants  of  a  decree  in  their  favor.     {Post,  pp.  487,  488.) 

Cases  cited  and  approved:  Sears  v.  Sears,  45  Tex.,  667;  Coons  v. 
Lain  (Tex.  Cir.  App.),  168  S.  W.,  981;  Brown  v.  Milwaukee,  etc., 
Co.,  148  Wis.,  98;  Columbia  Power  Co.  v.  City  Mills  Co.,  114  Ga., 
688. 

3.  APPEAL  AND  ERROR.     Review.     Findings. 

Where  complainant  did  not  move  for  a  new  trial  and  preserve  the 
evidence  in  a  bill  of  exceptions,  the  finding  of  the  jury  against 
him  on  issues  submitted  in  an  equity  case  must  be  deemed  by 
the  appellate  court  as  warranted  by  the  evidence.  {Post,  p. 
488.) 

Case  cited  and  approved:     Scruggs  v.  Heiskell,  95  Tenn.,  455. 
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Error  to  the  Chancery  Court  of  Davidson  County — 
Jno.  Allison,  Chancellor. 

W.  D.  Covington  and  H.  A.  Luck,  for  complainant. 

Samuel  N.  Harwood  and  Frank  P.  Bond,  for  defend- 
ants. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  by  Minton  by  next 
friend,  against  the  administrator  of  the  estate  of  com- 
plainant's wife,  to  recover  the  sum  of  $4,000  left  by 
that  decedent,  basing  the  claim  on  marital  right.  The 
bin  set  forth  that  Minton  was  of  such  unsound  mind  as 
to  be  incapable  of  transacting  business ;  that  three  days 
after  the  death  of  complainant's  wife,  defendant  Wil- 
kerson,  her  brother,  accompanied  by  an  attorney,  vis- 
ited him  while  he  was  confined  to  his  bed  as  a  helpless 
invalid ;  that  his  mind,  by  reason  of  sickness  and  a  con- 
stant use  of  drugs,  was  weakened  so  that  he  was  incapa- 
ble of  understanding  the  nature  of  the  transaction; 
that  he  was  caused  by  these  visitors  to  execute  a  re- 
lease of  his  interest  in  the  estate  of  his  wife,  which  re- 
lease was  impeached  for  fraud  and  prayed  to  be  an- 
nulled as  void. 

The  defendants  answered,  denying  that  the  release 
was  fraudulent,  and  setting  forth  acts  of  violence  to, 
and  of  ill  treatment  and  personal  abuse  by  complainant 
of,  his  wife  in  her  lifetime,  which  had  caused  her  to 
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leave  and  live  separate  from  Mm,  and  that  the  fund 
sought  to  be  recovered  was  acquired  after  such  separa- 
tion, which  was  not  followed  by  a  reunion.  The  de- 
fense was  pitched  on  the  provisions  of  Code  (Shannon) 
sec.  4240,  as  construed  in  Cooper  v.  Maddox,  2  Sneed 
(34Tenn.),135, 149. 

The  case  was  tried  before  a  jury  on  issues  of  fact  sub- 
mitted. 

Complainant  submitted  five  issues,  all  of  which  re- 
lated to  the  validity  of  the  release,  and  in  responses 
made  to  all  of  them  the  jury  found  against  complainant 
and  in  favor  of  the  validity  of  the  release. 

The  defendants  submitted  eight  issues,  relating  to  a 
separation  and  the  cause  thereof,  and  to  the  dates  when 
the  fund  was  acquired.  To  some  of  these  issues  of  the 
defendants  the  jury  replied,  ^ '  We  cannot  agree. ' ' 

The  complainant  moved  for  a  decree  non  obstante 
veredicto,  which  motion  was  denied,  and  then  that  a 
mistrial  be  entered,  which  motion  was  also  refused. 

The  defendants  moved  for  a  decree  in  their  favor 
upon  the  verdict,  which  the  chancellor  declined,  and 
they  have  sued  out  writs  of  error  and  certiorari  to  re- 
view the  rulings  of  the  chancellor. 

A  basic  contention  of  the  complainant  is  that  because 
the  jury  reported  their  disagreement  on  certain  of  de- 
fendants '  issues,  the  verdict  was  vitiated,  and  no  relief 
in  behalf  of  defendants  can  be  predicated  on  it.  In  our 
view  the  solution  of  this  question  is  decisive  of  the  case. 

The  general  rule  undoubtedly  is  that  when  in  an 
equity  case  there  are  several  issues  of  fact  submitted  to 
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a  jury,  they  must  find  all  or  none,  and  may  not  find  on 
one  or  more  and  disagree  on  another  and  the  verdict  be 
valid.  Berry  v.  W alien,  1  Overton  (1  Tenn.),  186; 
Awncelme  v.  Aimcelme,  Cro.  Jac,  31;  11  Enc.  PI.  &  Pr., 
710, 

However,  the  failure  of  the  jury  in  an  equity  case  to 
agree  upon  or  respond  to  an  issue  which  is  ah  initio  im- 
material (38  Cyc,  1924),  or  which  becomes  inmiaterial 
in  view  of  the  finding  on  other  issues  (independent  of 
and  not  in  conflict  with  the  one  unresponded  to),  does 
not  vitiate  the  verdict,  when  taken  as  a  whole,  the  find- 
ings are  sufficiently  comprehensive  to  support  a  de- 
cree which  properly  disposes  of  the  whole  case.  Sears 
V.  Sears,  45  Tex.,  557;  Goons  v.  Lain  (Tex.  Civ.  App.), 
168  S.  W.,  981 ;  Brown  v.  Milwaukee,  etc.,  Co.,  148  Wis., 
98, 133  N.  W.,  589 ;  CoVumhus  Power  Co.  v.  City  Mills 
Co.,  114  Ga.,  558,  40  S.  E.,  800. 

The  case  last  cited,  an  equitable  action  in  relation  to  a 
backflow  of  water,  was  submitted  to  a  jury  upon  special 
issues,  upon  which  judgment  was  rendered  for  defend- 
ant. Two  issues  were  presented  by  plaintiff  respecting 
the  natural  and  present  head  and  fall  on  the  property 
of  defendant,  to  each  of  which  the  jury  answered,  ''We 
do  not  know.'*  The  defendant  submitted  an  issue  as  to 
its  prescriptive  right  to  backflow  the  lands,  which  was 
found  in  its  favor.    The  court,  on  appeal,  held  that : 

''The  answer  with  respect  to  the  prescriptive  right 
of  the  Mills  Company  was  conclusive  of  the  whole  case, 
and  sufficient,  in  and  of  itself,  to  defeat  the  plaintiff's 
action. ' ' 
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So,  in  the  case  under  consideration,  it  may  be  admit- 
ted that  defendants '  issues,  not  agreed  on  or  properly 
replied  to,  would  have  been  material  had  the  jury  not 
held  against  complainant  on  the  issues  sabmitted  as  to 
the  validity  of  the  release.  But  any  cause  of  action, 
when  or  if  conceded  to  exist,  was  found  to  have  been 
satisfied  and  released,  and  the  essential  foundation  for 
a  decree  on  the  merits  was  afforded  by  the  findings. 
The  issues  as  to  that  may  well  be  termed  the  paramount 
issues  in  such  case.  The  other  issues  became  immate- 
rial, if  the  issues  as  to  payment  or  release  were  based  on 
adequate  proof. 

The  complainant  did  not  move  for  a  new  trial  and 
preserve  the  evidence  in  a  bill  of  exceptions,  and  there- 
fore the  finding  of  the  jury  on  such  issues  must  be 
deemed,  by  us  on  appeal,  to  have  been  justified  by  the 
evidence.  Scruggs  v.  Heiskell,  95  Tenn.,  455,  32  S.  W., 
386. 

The  chancellor  was  in  error  in  not  responding  to  de- 
fendants' motion  by  decreeing  in  their  favor  on  the 
findings.  Reversed,  with  remand  to  the  lower  court  for 
proceedings  in  accord  herewith. 
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Carter  et  al. 

{NashvUle.    December  Term,  1915.) 

1.  REPLEVIN.     Actions.     Right  to  maintain. 

A  mere  equitable  title  will  not  support  replevin.  {Post,  pp.  491- 
493.) 

Cases  cited  and  approved:  Clark  v.  Jones,  93  Tenn.,  641;  Graham 
V.  McCampbell,  19  Tenn.,  52;  Cleveland  v.  Martin,  39  Tenn.,  128; 
Roberts  v.  Francis,  49  Tenn.,  127;  Anthony  v.  Smith,  28  Tenn., 
511;  Thompson  v.  Pyland,  40  Tenn.,  537;  Grain  v.  Paine,  4 
Cush.  (Mass.),  483;  Baker  v.  Seavey,  163  Mass,  522;  Ramsdell 
V.  Tewksbury,  73  Me.,  197;  Smith's  Ex'rs  v.  Mabry,  17  Tenn., 
313;    Rice  v.  Crow,  53  Tenn.,  28. 

2.  CHATTEL  iMORTGAQES.     Replevin.     Equitable  assignments. 
Where  notes  secured  by  a  chattel  mortgage  were  indorsed,  but  the 

mortgage  was  not  assigned,  the  notes,  while  carrying  with  them 
the  equitable  title  to  the  mortgage,  did  not  carry  stich  title  as 
would  warrant  the  holder  in  maintaining  replevin  in  his  own 
name  for  the  mortgaged  chattels.     (Post,  pp.  491-493.) 

3.  APPEAL  AND   ERROR.     Record.      Necessity  of   Bill   of   Ex- 
ceptions. 

In  the  absence  of  an  assignment  of  error  and  a  bill  of  exceptions 
presenting  the  -question  of  the  refusal  of  an  amendment,  the  mat- 
ter cannot  be  reviewed,  though  the  action  appeared  in  the  mo- 
tion for  new  trial;  that  being  a  mere  pleading  and  not  evidence 
of  what  occurred  on  the  trial.     {Postj  pp.  493,  494.) 

Cases  cited  and  approved:  Sherman  v.  State,  125  Tenn.  19;  De 
Liquero  A  Crozier  v.  Munson,  68  Tenn.,  18;  Cormick  v.  Richards, 
71  Tenn.,  1. 


FROM  DAVIDSON 
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Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — G. 
N.  Tillman^  Special  Judge. 

Gabnett  S.  Andrews,  for  plaintiff. 

A.  F.  Whitman,  for  defendants. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  replevin  brought  to  recover  cer- 
tain printing  machinery  from  George  Carter  and  Mike 
HoUoran,  deputy  sheriffs  of  Davidson  county.  The  of- 
ficers levied  pn  the  said  equipment  under  attachment, 
and  the  plaintiff  brought  this  suit,  claiming  to  be  en- 
titled to  the  possession  thereof.  There  was  a  judg- 
ment for  .defendants  below.  The  court  of  civil  ap- 
peals reversed  this  judgment,  and  the  defendants  have 
filed  a  petition  for  cettiorari. 

It  appears  that  the  equipment  of  a  publishing  com- 
pany in  Nashville,  known  as  the  Daily  Record  Com- 
pany, was  sold  to  R.  H.  Yancey,  Jr.  Yancey  executed 
purchase-money  notes  for  the  said  equipment,  and  to  se- 
cure the  payment  of  these  notes  likewise  executed  a 
mortgage  on  the  equipment  to  the  Daily  Record  Com- 
pany. It  seems  that  the  Daily  Record  Company  was  in- 
debted to  the  Richmond  Type  &  Electrotype  Company, 
the  plaintiff  in  this  suit,  and  transferred  the  Yancey 
notes  to  the  plaintiff  to  secure  its  indebtedness  to  plain- 
tiff.    There  was  no  assignment  by  the  Daily  Record 
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Company  to  the  plaintiff  of  the  mortgage  made  to  the 
Daily  Record  Company  by  Yancey  to  secure  the  pay- 
ment of  these  notes. 

An  attachment  was  levied  on  this  printing  outfit  by 
certain  creditors  of  the  Daily  Record  Company,  and 
under  this  attachment  the  defendant  ofl&cers  had  pos- 
session of  the  property  when  it  was  replevined  herein 
by  the  plaintiff. 

The  principal  defense  is  that,  inasmuch  as  no  as- 
signment of  the  mortage  securing  these  Yancey  notes 
was  made  to  the  plaintiff,  plaintiff  never  became  vested 
with  such  a  property  right  in  the  machinery  as  to  en- 
able it  to  maintain  with  reference  thereto  an  action  of 
replevin  at  law.  The  Yancey  notes  were  transferred 
by  the  Daily  Record  Company  to  the  plaintiff,  and  it  is 
insisted  for  plaintiff  that  such  transfer  of  the  notes  also 
effected  a  transfer  of  the  mortgage  securing  the  notes 
and  conferred  upon  the  plaintiff  sufficient  title  to  the 
property  to  enable  it  to  maintain  replevin  as  stated 
above.  The  circuit  judge  sustained  the  contention  of 
the  defendants.  The  court  of  civil  appeals  reversed 
this  action  and  rendered  judgment  for  the  plaintiff. 

The  court  of  civil  appeals  based  its  action  on  the 
case  of  Clark  v.  Jones,  93  Tenn.,  641,  27  S.  W.,  1009,  42 
Am.  St.  Rep.,  931,  in  which  it  was  held  that  the  transfer 
of  notes  secured  by  a  mortgage  carried  with  it  the  lien 
created  by  the  mortgage.  Clark  v.  Jones  cited  Graham 
V.  MqPamphell,  19  Tenn.  (Meigs),  52,  33  Am.  Dec,  126; 
Cleveland  v.  Martin,  39  Tenn.  (2  Head),  128;  Roberts 
V.  Francis,  49  Tenn.  (2  Heisk.),  127;  Anthony  v.  Smith, 
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28  Tenn.  (9  Humph.),  511;  Thompson  v.  Pyland,  40 
Tenn.  (3  Head),  537. 

Clark  V.  Jones  and  other  cases,  supra,  were  all  eases 
in  which  the  transferees  of  notes  secured  by  mortgage 
or  other  liens  upon  land  came  into  equity  and  sought  to 
enforce  their  rights  upon  the  land.  In  these  cases  it 
was  held  that  the  transfer  of  such  notes  so  secured 
carried  the  liens  upon  the  land  without  formal  assign- 
ment of  the  instrument  reserving  the  liens.  -This  is  true 
in  equity  and  in  courts  of  equity.  Such  transferrees 
are  entitled  to  enforce  th«ir  liens  so  acquired. 

This,  however,  is  a  suit  at  law,  and  the  question  is 
whether  the  plaintiff  has  such  title  to  or  property  in 
the  mortgaged  chattels  as  to  permit  an  action  of  re- 
plevin for  the  recovery  thereof  to  be  brought  in  its 
name. 

9 

An  assignee  of  mortgage  notes  to  whom  no  assign- 
ment of  the  mortgage  itself  is  made  becomes  merely  the 
equitable  owner  of  the  mortgage  and  ordinarily  cannot 
maintain  in  his  own  name  an  action  at  law  respecting 
the  propert3\ 

*'An  assignee  of  mortgage  notes  is,  however,  the 
mere  equitable  owner  of  the  mortgage,  and  such  an 
equitable  assignment  will  not  entitle  him  to  maintain 
an  action  at  law  for  conversion  of  the  property ;  such 
an  action  can  be  maintained  only  in  the  name  of  the 
mortgagee."    5  R.  C.  L.,  442. 

See  Crain  v.  Paine,  4  Cush.  (Mass.)",  483,  50  .Am. 
Doc,  807 ;  Baker  v.  Seavey,  163  Mass.,  522,  40  N.  E., 
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863,  47  Am.  St.  Bep.,  475 ;  Ramsdell  v.  TewkshnrV,  73 
Me.,  197 ;  Jones  Chattel  Mortgages,  sec.  503. 

In  Smith's  Ex'rs  v.  Mabry,  17  Tenn.  (9  Yerg.),  313, 
this  court  held  that  an  equitable  title  to  slaves  would 
not  support  an  action  of  detinue. 

The  same  general  or  special  property  is  requisite 
for  a  plaintiff  to  maintain  either  detinue  or  replevin. 
Caruther's  History  of  a  Lawsuit  (3d  Ed.),  pp.  134, 135. 
This  court  has  likewise  held  that  the  equitable  owners 
of  property  could  not  maintain  a  suit  in  replevin.  Rice 
V.  Grow,  53  Tenn.  (6  Heisk.),  28. 

So  we  must  conclude  that  the  court  of  civil  appeals 
erroneously  held  that  the  plaintiff  could  maintain  this 
action  of  replevin  in  its  own  name. 

It  appears  from  the  motion  for  a  new  trial  made  be- 
low that  the  plaintiff  sought  to  amend  his  warrant  in 
the  circuit  court  so  as  to  bring  the  suit  in  the  name  of 
the  Daily  Record  Company  for  the  use  of  plaintiff.. 
This  amendment  was  not  allowed  by  the  circuit  judge, 
however.  Had  the  suit  been  so  brought,  it  might  have 
been  maintained.  The  refusal  of  the  circuit  judge  to 
permit  this  amendment  is  not  made  the  basis  of  any  as- 
signment of  error  in  this  court  by  the  plaintiff,  and  in- 
deed this  action  of  the  circuit  judge  only  appears  in  the 
motion  for  a  new  trial,  not  in  the  bill  of  exceptions. 
As  we  have  pointed  out  in  Sherman  v.  State,  125  Tenn., 
19, 140  S.  W,,  209,  a  motion  for  a  new  trial  is  merely  a 
pleading  and  cannot  be  looked  to  as  evidence  of  what  oc- 
curred on  the  trial.    So  the  plaintiff  is  not  in  position  to 


494  TENNESSEE  REPORTS.     [133  Tenn. 

Richmond  Type  ft  Electrotype  Foundry  ▼.  Carter. 

obtain  any  benefit  of  the  refusal  of  the  circuit  judge  to 
permit  the  amendment  sought  to  be  made  there. 

The  plaintiff  insists  that  an  assignment  of  the  mort- 
gage -Was  effected  by  a  delivery  of  the  same  to  it,  and 
that  no  formal  writing  was  necessary  for  this  proposi- 
tion. Plaintiff  refers  to  De  Liquero  S  Crozier  v.  Mun- 
son,  58  Tenn.  (11  Heisk.),  18,  and  Cormck  v.  Richards, 
71  Tenn.  (3  Lea),  1.  One  difficulty  is  that  the  record 
does  not  even  show  delivery  of  the  mortgage  to  the 
plaintiff.  The  case  was  tried  on  an  agreed  statement, 
and  the  mortgage  appears  in  the  record  as  an  exhibit 
to  this  statement.  The  record  does  not  show  who 
brought  forth  the  mortgage,  however,  nor  is  there  any- 
thing to  indicate  that  a  delivery  of  this  paper  had  been 
made  to  the  plaintiff. 

Other  authorities  cited  by  the  plaintiff  relate  to  cases 
where  the  mortgage  as  well  as  the  notes  secured  there- 
,  by  had  been  assigned,  and  consequently  are  not  in  point 
here. 

The  writ  of  certiorari  is,  accordingly,  granted,  the 
judgment  of  the  court  of  civil  appeals  reversed,  and  the 
judgment  of  the  circuit  court  affirmed. 
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National  Life  &  Accident  Insukancb  Company  v. 

George  Jordan. 

{Nashville.    December  Term,  1915.) 

JURY.  Jui^  trial.  Demand. 
Shannon's  Code,  sec.  4611  (Acts  1875,  ch.  4,  as  amended  by  Acts 
1889,  ch.  220),  declares  that,  when  any  civil  suit  is  triable  by 
jury,  either  party  desiring  a  Jury  shall  demand  the  same  in 
his  first  pleading,  tendering  an  issue  triable  by  jury,  or  he  shall 
call  for  the  same  on  the  first  day  of  any  trial  term,  and  have 
an  entry  on  the  docket  that  he  calls  for  a  jury,  and, 'unless  such 
demand  and  entry  is  made,  the  court  shall  try  the  case  without 
a  Jury.  Sections  4616  and  4673  require  the  clerk  to  keep  two 
dockets,  styled,  respectively,  "nonjury"  and  "Jury"  dockets. 
Three  days  before  the  first  day  of  the  term  defendant's  counsel, 
by  an  entry  in  the  clerk's  docket,  demanded  a  Jury  trial.  Held 
that,  as  the  amendatory  act  provided  for  demand  other  than 
with  the  first  pleadings,  and  as  the  court  cannot  in  a  case  triable 
by  Jury 'deny  that  right,  the  demand  was  sufficient,  although  not 
made  to  the  court  on  the  first  day  of  the  term. 

Acts  cited  and  construed:    «Acts  1876,  ch.  4;    Acts  1889,  ch.  220. 

Cases  cited  and  approved:     Railroad  v.  Martin,  86  Tenn.,  134; 
Railroad  v.  Timmons,  116  Tenn.,  29. 

Codes  cited  and  construed:     Sees.  4611,  4612,  4616,  4673  (S.). 


FROM  DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — A.  G. 
Rutherford,  Judge. 
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R.  E.  Blake,  for  plaintiff  in  certiorari. 
Qt.  S.  MooBB,  for  defendant  in  certiorari. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  action  originated  before  a  justice  af  the  peace. 
It  was  a  suit  on  two  accident  policies.  The  company 
was  cast,  and  judgment  went  against  it  for  $72.50.  On 
its  appeal  to  the  circuit  court  there  was  judgment 
against  it  for  the  amount  of  $35.  Its  motion  for  a  new 
trial  in  that  court  being  overruled,  it  appealed  to  the 
court  of  civil  appeals,  where  the  judgment  was  affirmed, 
and  the  case  is  before  us  on  petition  for  certiorari. 

The  single  question  is  whether  the  company  made  a 
call  or  demand  for  a  jury  trial  in  the  circuit  court  in 
the  mode  and  at  the  time  prescribed  by  our  statutes  reg- 
ulating the  practice  in  such  matters. .  • 

The  first  day  of  the  term  of  the  circuit  court  to  which 
the  case  was  appealed  was  February  1, 1915.  The  case 
was  tried  by  the  circuit  judge  without  a  jury  during 
that  term.  Prior  to  the  beginning  of  that  term,  to  wit, 
on  January  28,  1915,  the  attorney  for  the  company,  by 
an  entry  on  the  clerk 's  trial  docket,  where  it  had  caused 
the  style  of  the  case  to  be  set  down  in  writing,  made  de- 
mand for  a  jury  trial  of  the  cause  in  these  words : 

*  *  The  defendant  demands  a  jury  to  try  this  case  Feb- 
ruary 1,  1915. 

**R.  E.  Blake,  Attorney  for  defendant." 

This  demand  was  on  the  clerk's  jury  trial  docket  on 
the  first  day  of  the  term  to  which  the  case  was  appealed. 
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and  at  which  it  was  tried,  and  the  demand  was  made  in 
accord  with  the  practice  of  the  attorneys  who  were  ac- 
customed to  demand  jury  trials  in  causes  pending  in 
that  court.  Nevertheless  his  honor  the  circuit  judge 
was  of  the  opinion  that  the  practice  was  not  in  accord- 
ance  with  the  law,  and  he  accordingly  sustained  the 
plaintiff's  motion  to  remand  the  case  to  the  nonjury 
docket ;  the  ground  of  his  action  being  that  the  record 
failed  affirmatively  to  show  that  a  demand  for  a  jury 
trial  was  made  by  defendant  on  the  first  day  of  the 
term  to  which  the  case  was  appealed.  The  order  recit- 
ing  the  action  of  the  court  vacates  an  order  entered  on 
page  363  of  Minute  Book  2  demanding  a  jury.  We  think 
it  is  evident  from  what  is  shown  by  this  order  that  the 
clerk  of  the  court,-  in  accord  with  the  former  practice 
therein,  had  regarded  what  appeared  upon  his  jury 
trial  docket  as  a  sufficient  demand  for  a  jury  trial,  and 
had  made  a  minute  entry  on  the  first  day  of  the  term  re- 
citing, in  substance,  that  a  jury  trial  had  been  de- 
manded in  the  cause.  Our  statutes  (sections  4616  and 
4673,  Shannon's  Code)  require  the  clerk  to  keep  two 
trial  dockets,  styled,  respectively,  ** nonjury"  and 
*^ jury"  dockets,  upon  which  he  is  required  to  place  the 
cases  respectively  designated  to  be  tried  without  a  jury, 
or  by  a  jury.  The  sections  of  Shannon's  Code  relating 
to  the  matter  in  hand  are  numbered  4611  to  4616,  in- 
clusive. 

The  foregoing  sections  are  compiled  from  two  acts  of 
our  general  assembly;  the  first  is  chapter  4,  Acts  of 
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1875 ;  the  second  is  chapter  220,  Acts  of  1889.  The  act 
last  mentioned  is  an  amendment  of  the  original  act, 
and  was,  no  doubt,  passed  in  order  to  simplify  the  praxj- 
tice,  and  to  avoid  misapprehension  of  the  exact  mean- 
ing of  the  original  act,  as  it  had  been  cohstrned  in  Rail- 
road V.  Martm,  85  Tenn.  (1  Pick.),  134,  2  S.  W.,  381. 
The  amendatory  act  puts  the  two  classes  of  cases  men- 
tioned in  section  1  of  the  act  of  1875  on  much  the  same 
footing.  It  did  not  repeal  the  right  of  a  party  to  a 
suit  originating  in  a  court  of  record  to  demand  a  jury 
in  his  first  pleading  tendering  an  issue  triable  by  jury. 
It  left  that  provision  standing  as  the  same  existed  under 
the  original  act;  but  the  amendatory  act  added  to  the 
existing  mode  in  such  cases  another  mode,  and  the  two 
modes  of  making  the  demand  or  call*  are  made  apparent 
by  an  examination  of  section  4611,  Shannon's  Code. 
The  second  mode  named  in  that  section  was  not  avail- 
able to  a  party  in  that  class  of  cases  under  the  original 
act.  The  amendatory  act,  by  its  express  terms,  applies 
to  both  classes  of  cases  covered  by  section  1  of  the  orig- 
inal act,  and  the  mode  of  calling  for  or  demanding  a 
jury  which  the  amendatory  act  prescribes  may  be  pur- 
sued with  equal  success  in  either  class  of  cases.  This 
mode,  common  to  each  class  of  cases  is  laid  down  in  the 
amendatory  act  with  fair  exactness.  At  only  one  point 
is  there  ambiguity.  The  word  ''call''  and  the  word 
''demand,"  as  used  in  the  first  section  of  the  amenda- 
tory act,  are  synonymous  in  meaning.  The  ambiguity 
lies  in  the  absence  of  express  words  prescribing  of 
whom  the  call  or  demand  shall  be  made ;  but  this  ara- 
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biguity,  when  the  history  and  purpose  of  the  legislation 
is  considered,  may  be  easily  cleared  away.  The  prime 
purpose  of  the  legislation  was  twofold:  First,  to  ex- 
pedite the  business  of  the  courts  by  dividing  trials  into 
jury  and  nonjury  trials,  and  providing  for  jury  and 
nonjury  dockets;  second,  to  prescribe  some  definite 
method  by  which  it  might  become  known  to  the  courts 
and  to  the  clerks  which  of  the  causes  pending  at  the  be- 
ginning of  the  term,  and  triable  by  jury  were  intended 
by  the  parties  to  be  so  tried,  and,  on  the  other  hand, 
which  of  such  cases  the  parties  intended  to  submit  to 
the  judgment  of  the  court  without  the  intervention  of  a 
jury,  and  to  accomplish  these  two  purposes  of  the  stat- 
ute the  jury  and  nonjury  trial  dockets  were  provided 
for,  to  be  kept  by  the  clerk  of  the  court,  and  further  to 
accomplish  these  purposes  we  find  in  the  first  section  of 
the  act  of  1875  the  declaration  that : 

'*A  failure  to  demand  a  jury  as  aforesaid  shall  be 
deemed  and  held  conclusively  an  agreement  of  the  par- 
ties to  submit  all  issues  and  questions  of  fact  to  the  de- 
cision of  the  judge  without  a  jury. ' ' 

Under  the  act  of  1875  the  parties  were  allowed  the 
first  three  days  of  the  trial  term  within  which  the  de- 
mand might  be  made,  but  that  provision  was  changed  to 
one  particular  day  by  the  amendatory  act,  under  which 
the  parties  are  allowed  the  first  day  of  any  term  at 
which  the  suit  stands  for  trial  to  make  demand  for  a 
jury  trial.  The  purpose  of  the  amendatory  act  was  that 
on  the  particular  day  designated  by  it  there  should  be 
spread  on  the  clerk 's  jury  trial  docket,  the  style  of  each 
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case,  and  the  demand  or  call  of  the  party  thereto  who 
desired  a  trial  of  that  cause  hy  a  jury ;  and  it  matters 
not,  as  we  think,  whether  the  entries  aforesaid,  upon  the 
clerk  ^s  trial  docket,  be  made  before  the  first  day  of  any 
term  at  which  the  case  stands  for  trial,  or  on  the  first 
day  of  such  a  term.  In  either  case  the  entry  of  the  style 
of  the  cause  and  the  demand  for  a  jury  trial  thereof 
would  suffice.  In  crowded  centers  of  population,  where 
the  volume  of  business  is  great,  a  construction  of  the 
legislation  which  would  require  every  demand  for  a 
jury  trial  to  be  made  on  the  first  day  of  the  term  by  an 
entry  of  the  style  of  the  cause,  and  the  demand,  on  the 
clerk's  trial  docket,  on  that  particular  day,  would  be  ex- 
ceedingly inconvenient,  and  would  not  serve,  in  our 
opinion  to  forward  any  purpose  of  the  legislation.  We 
see  no  purpose  in  the  legislation  which  would  be  ad- 
vanced by  requiring  the  call  or  demand  to  be  made  in 
open  court,  and  upon  the  presiding  judge  thereof,  on  the 
first  day  of  any  term  at  which  the  cause  stands  for  trial. 
Neither  of  the  acts  expressly  so  provides,  and  nothing 
in  either  of  them  warrants  us  in  importing  into  them 
such  a  meaning.  Such  a  construction  would  impose 
upon  the  judge  useless  labor,  and  result  in  an  unprofit- 
able consumption  of  his  time. 

We  think  the  call  or  demand  which  was  made  in  the 
present  case  on  January  28th,  and  which  was  recorded 
on  the  clerk's  jury  trial  docket,  and  stood  thereon  open 
to  the  examination  of  the  judge  of  the  court  and  of  the 
bar  alike,  on  the  first  day  of  the  term  to  which  the  cause 
was  appealed,  and  that  on  which  it  stood  for  trial,  and 
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was  tried,  was  a  sufficient  compliance  with  section  4612, 
Shannon's  Code,  and  the  act  of  1875,  as  amended  by  the 
act  of  1889.  The  demand  made  in  this  case  was  a  con- 
tinuous one  for  every  moment  of  the  first  day  of  the 
term.  No  mere  direction  of  the  attention  of  the  circuit 
judge  to  the  demand  would  have  advanced  any  purpose 
of  the  statute.  There  was  ;io  discretion  of  the  judge  to 
grant  or  refuse  it,  if  it  were  sufficient  in  form  and  sub- 
stance as  a  compliance  with  the  mode  laid  down  in  the 
statute.  The  warrant  or  right  of  a  party  to  a  jury  trial 
in  a  cause  triable  by  jury  exists  under  the  constitution 
of  the  State  and  under  the  federal  constitution.  The 
judge  of  the  court  was  without  power  to  deny  such  a 
right  if  it  was  demanded  in  the  mode  laid  down  in  the- 
statute  and  at  the  time  specified.  To  be  sure,  if  a  party 
has  made  an  abortive  effort  to  make  a  demand  for  a 
jury  trial,  and  in  response  thereto  the  cause  has  been 
set  down  on  the  clerk's  jury  trial  docket,  the  opposite 
party  may  move  to  remand  the  cause  to  the  nonjury 
docket,  and  this  motion  the  court  has  power,  and  is 
under  the  duty,  to  grant  if  made  in  time.  Such  a  mo- 
tion may,  of  course,  be  made  by  the  opposite  party  and 
disposed  of  by  the  court  after  the  first  day  of  any  term 
at  which  the  cause  stands  for  trial.  Such  a  motion  was 
allowed  in  Railroad  v.  Tinimons,  116  Tenn.  (8  Gates), 
29, 91,  S.  W.,  1116,  and  in  that  case  the  legislation  under 
consideration  received,  in  substance,  the  same  con- 
struction given  to  it  herein. 

The  court  of  Civil  Appeals,  in  sustaining  the  action 
of  the  trial  judge,  seems  to  have  followed  the  reasoning 
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of  this  court  in  Railroad  v.  Martin,  85  Tenn,  (1  PicL) 
134, 2  S.  W.,  381.   Judges  Wilson  and  Moobe,  however, 
dissented. 

Railroad  v.  MarUn,  supra,  was  decided  prior  to  the 
passage  of  the  amendatory  act;  but  RaUroad  v.  Tim- 
mons,  supra,  was  decided  after  that  act,  and  the  con- 
struction of  the  act  in  that  case  should  have  been  fol- 
lowed by  the  court  of  civil  appeals. 

It  results  that  the  writ  is  granted,  the  judgment  of 
the  court  of  civil  appeals  is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  of  Davidson  county  for 
further  proceedings.  A  copy  of  this  opinion  will  go 
down  with  the  procedendo  on  the  remand. 
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Louisville  &  N.  R.  Co.  v.  McKay  &  Mobgan. 
{Nashville.    December  Term,  1915.) 

1.  CARRIERS.     Carriage  of  goods.     Bill  of  lading.     Delivery. 

A  carrier  is  only  authorized  to  deliver  goods  upon  presentation 
of  the  genuine  bill  of  lading,  and  any  delivery  made  with  that 
bill  of  lading  outstanding  is  at  its  peril,  and  renders  it  liable 
to  the  holder  of  the  genuine  bill.     {Post,  p.  607.) 

Cases  cited  and  approved:  Bank  v.  Railroad,  12S  Tenn.,  530; 
Railroad  v.  Fidelity  &  Guaranty  Co.,  125  Tenn.,  674;  Bigham  v. 
Madison,  103  Tenn.,  358;    Callis  v.  Cogbill,  77  Tenn.,  138. 

2.  CARRIERS.     Carriage  of  goods.     Relief.     Surprise  and   Im- 
position. 

Complainant  railroad,  which  delivered  a  carload  of  beans  to  de- 
fendant upon  his  innocent  presentation  of  a  false  bill  of  lading 
made  by  his  principal,  after  recovery  by  the  holder  of  the  true 
bill,  might  recover  against  the  defendant,  on  the  ground  that 
a  party's  innocent  misrepresentation  of  a  material  fact  by  mis- 
take upon  which  either  party  is  induced  to  act  is  ground  for 
relief  in  equity  as  a  willful  and  false  assertion,  which  in  either 
case  operates  as  a  surprise  and  imposition.    {Poatf  pp.  607,  608.) 

Cases  cited  and  approved:  Phillips  v.  Hollister,  42  Tenn.,  269; 
Bankhead  v.  AUoway,  46  Tenn.,  66;  Lewis  v.  McLemore,  18 
Tenn.,  206. 

3.  CARRIERS.     Carriage  of  goods.     Relief.     Loss  between   in- 
nocent parties. 

Complainant  In  such  case  might  recover  on  the  principle  that, 
where  one  of  two  innocent  parties  must  suffer,  that  one  by  whose 
act  the  loss  was  occasioned  must  bear  it.     (Pasty  p.  508.) 

Case  cited  and  approved:     Bank  v.  Railroad,  128  Tenn.,  530. 


504  TENNESSEE  REPORTS.     [133  Tenn. 

Louisyille  &  N.  R.  Co.  v.  McKay  &  Morgan. 

4.  PRINCIPAL  AND  AGENT.     Liability  of  agent  of  undiacloaed 
principal. 

Agent  innocently  presenting  a  falae  bill  of  lading  made  by  his 
principal,  receiving  goods  from  complainant  carrier,  and  re- 
mitting proceeds  to  his  principal,  without  disclosing  his  agency 
to  the  complainant,  held  personally  liable  for  the  goods  re- 
ceived.    {Post,  pp.  508,  509.) 

Cases  cited  and  approved:  Siler  v.  Perkins,  126  Tenn.,  380;  Far- 
gason  V.  Ball,  128  Tenn.,  137;    Roach  v.  Turk,  56  Tenn.,  708. 

5.  CARRIERS.      Delivery   of   goods.      Fraud.      Action. 

Where  a  carrier  through  mistake  or  fraud  has  been  induced  to  de- 
liver goods  to  the  wrong  person,  it  may  maintain  an  action 
against  such  person  for  damages.      (Post,  pp.  509,  510.) 

Cases  cited  and  approved:  Sword  v.  Young,  89  Tenn.,  128;  Walker 
V.  L.  ft  N.  R.  R.  Co.,  Ill  Ala.,  233. 


FROM  DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson  County 
— John  Allison,  Chancellor. 

Hume  &  Cornelius,  for  appellants. 

F.  M.  Bass  and  Keeble  &  Seay,  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  by  the  Louisville  &  Nashville  Bail- 
road  Company  to  recover  from  the  defendants  the  value 
of  a  car  of  lieaiis  (l(4ivored  by  the  complainant  to 
defendants  on  the  f aitli  of  a  bill  of  lading  which  after- 
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wards  turned  out  to  be  a  forgery.  From  a  decree  in 
favor  of  complainant,  defendants  have  appealed  to  this 
court. 

The  defendants  were  merchandise  brokers  in  Nash- 
ville, correspondents  of  the  firm  of  Botsford  &  Barrett, 
commission  merchants  of  Detroit.  The  defendants 
ordered  a  car  of  beans  from  Botsford  &  Barrett,  and 
the  latter  procured  a  shipment  of  such  car  to  be  made 
by  the  Farmers '  Grain  &  Hay  Company  of  Applegate, 
Michigan.  The  shipment  was  made  by  the  Farmers' 
Grain  &  Hay  Company  to  their  own  order  at  Nashville, 
Tenn.,  with  directions  to  notify  McKay  &  Morgan. 

The  usual  order  notify  bill  of  lading  was  issued  to 
the  Farmers'  Grain  &  Hay  Company  by  the  agent  of 
the  Pere  Marquette  Railroad  Company  at  Applegate, 
Mich.,  and  the  shipper  attached  this  bill  of  lading  to 
a  draft  made  upon  Botsford  &  .Barrett  at  Detroit.  This 
draft  was  forwarded  through  the  shipper's  local  bank 
to  a  bank  in  Detroit  and  presented  to  Botsford  &  Bar- 
rett, but  it  was  not  paid.  After  being  held  in  Detroit  for 
some  time,  the  draf^was  returned  to  the  shipper  at  Ap- 
plegate, Mich.,  together  with  the  original  bill  of  lading 
thereto  attached. 

Meanwhile  the  car  of  beans  had  been  forwarded  to 
Nashville.  Botsford  &  Barrett  made  up  a  spurious 
bill  of  lading  which  was  attached  to  a  draft  on  McKay 
&  Morgan  and  sent  on  to  Nashville  for  collection.  Mc- 
Kay &  Morgan  refused  to  pay  the  draft  because  it 
had  not  been  authorized  by  them.  Some  telegraphic 
correspondence  was  had  between  the  parties  in  Nash- 
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ville  and  the  parties  in  Detroit,  and  the  Nashville  bank 
was  directed  to  release  the  bill  of  lading  to  McKay  & 
Morgan  without  payment  of  the  draft. 

McKay  &  Morgan  took  this  forged  bill  of  lading  to 
the  Louisville  &  Nashville  Eailroad  Company  in  Nash- 
ville, and  upon  presentation  thereof  received  the  car 
of  beans.  They  sold  the  beans  to  their  customers  in 
Nashville  and  remitted  the  proceeds  to  Botsford  & 
Barrett  at  Detroit. 

McKay  &  Morgan  acted  innocently  in  the  matter, 
believing  that  their  bill  of  lading  was  genuine.  It 
likewise  appears  that  the  Louisville  &  Nashville  Rail- 
road Company  thought  the  bill  of  lading  was  genuine, 
and  there  is  no  question  but  that  the  railroad  company 
and  the  defendants  both  acted  in  perfect  good  faith. 

As  stated  above,  the  draft  to  which  the  genuine  bill 
of  lading  was  attached  being  finally  returned  to  the 
Farmers '  Grain  &  Hay  Company  at  Applegate,  Michi- 
gan, that  company  then  undertook  to  trace  the  car 
which  had  been  shipped  to  Nashville.  Upon  investiga- 
tion the  facts  stated  above  as  to  the  delivery  of  the  car 
were  ascertained  by  the  shipper  at  Applegate. 

The  shipper  then  brought  suit  against  the  Louisville 
&  Nashville  Railroad  Company  in  the  federal  court  at 
Detroit  for  the  value  of  the  contents  of  the  car,  and  ob- 
tained judgment  against  the  railroad  company,  which 
the  latter  paid,  taking  an  assignment  of  the  claim  of 
the  shipper  to  the  beans.  The  suit  in  Detroit  was  really 
settled  by  the  complainant  railroad  company  without 
any  particular  fight ;  it  considering  that  resistance  was 
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useless.  The  complainant,  however,  notified  the  defend- 
ants of  the  claim  made  against  it  by  the  shipper  and 
invited  defendants  to  undertake  a  settlement  of  the 
matter. 

Upon  the  foregoing  state  of  facts  the  chancellor  held 
that  the  complainant  was  entitled  to  relief  and  we  think 
his  conclusion  was  correct. 

In  so  far  as  the  shipper's  claim  was  concerned,  the 
complainant  railroad  company  had  no  defense.  The 
company  was  only  authorized  to  deliver  this  car  upon 
presentation  of  the  genuine  bill  of  lading,  and  any  de- 
livery made  with  that  bill  of  lading  outstanding  was 
at  the  peril  of  the  company.  Ba/iik  v.  Railroad,  128 
Tenn.,  530, 161  S.  W.,  1144 ;  Railroad  v.  Fidelity  &  Guar- 
anty Co.,  125  Tenn.,  674, 148  S.  W.,  671,  and  cases  cited. 

We  think  no  question  can  be  made  upon  the  proprie- 
ty of  the  action  of  complainant  in  settling  the  suit  of 
the  shipper  without  contest.  Obviously  no  valid  de- 
fense could  have  been  interposed  to  this  suit.  Bigham 
V.  Madison,  103  Tenn.,  358,  52  S.  W.,  1074,  47  L.  R.  A., 
267 ;  Callis  v.  CoghiU,  9  Lea,  138. 

The  right  of  complainant  to  recover  against  the 
defendants  in  this  case  may  be  rested  upon  well-settled 
principles  of  equity  jurisprudence. 

If  a  party  innocently  misrepresents  a  material  fact 
by  mistake  upon  which  another  party  is  induced  to  act, 
it  is  as  conclusive  a  ground  for  relief  in  equity  as  a 
willful  and  false  assertion ;  for  in  either  case  it  operates 
as  a  surprise  and  imposition  on  the  other  party.  In 
such  case  the  party  must  answer  for  his  misrepresenta- 


508  TENNESSEE  REPORTS.     [133  Tenn. 

LouisYille  ft  N.  R.  Co.  y.  McKay  &  Morgan. 


tionSy  even  though  innocently  made.  Phillips  v.  Hol- 
Uster,  42  Tenn.,  (2  Cold.),  269;  Bankhead  v.  Allotvay,  46 
Tenn.  (6  Cold.),  56,  75;  Lewis  v.  McLemore,  18  Tenn. 
(10Yerg.),206. 

It  cannot  be  doubted*  that  the  defendants  would  be 
liable  in  this  case  if  they  had  intentionally  procured 
this  consignment  upon  the  forged  bill  of  lading,  and, 
under  the  authorities  above  cited,  it  makes  no  difference 
that  they  acted  innocently  in  the  matter. 

The  suit  of  complainant  is  likewise  maintainable  on 
the  principle  that,  where  one  of  two  innocent  parties 
must  suffer,  he  by  whose  act  the  loss  was  occasioned 
must  bear  it.  This  rule  is  of  frequent  application  in 
controversies  with  reference  to  unauthorized  deliveries 
by  carriers.  Ba/nk  v.  Railroad,  128  Tenn.,  530,  161  S. 
W.,  1144,  and  cases  cited. 

Defendants  did  not  divulge  the  fact  that  they  were 
acting  as  agents  for  others  when  they  procured  this  car 
of  beans  from  the  carrier,  and  must  therefore  be  held 
as  principals  in  the  transaction.  Although  they  were 
mere  selling  agents  for  Botsford  &  Barrett  and  turned 
over  the  entire  contents  of  the  car  to  certain  Nashville 
merchants,  they  did  not  disclose  their  principals  in 
their  dealings  with  the  carrier,  and  must  be  held  per- 
sonably  liable.  Siler  v.  Perkins,  126  Tenn.,  380, 149  S. 
W.,  1060, 47  L.  R.  A.  (N.  S.),  232,  and  authorities  cited. 

Quite  an  able  argument  is  made  in  behalf  of  defen- 
dants founded  on  the  cases  of  Fargason  v.  Ball,  128 
Tenn.,  137, 159  S.  W.,  221,  50  L.  R.  A.,  (N.  S.),  51,  and 
Roach  V.  Turk,  9  Heisk.,  708,  24  Am.  Rep.,  360. 
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In  these  cases  it  was  held  that  cotton  factors  at  Mem- 
phis who  received  cotton  from  ostensible  owners  and 
sold  the  cotton  and  turned  the  proceeds  over  to  such 
ostensible  owners  could  not  be  held  as  for  a  conversion 
by  parties  in  other  States  who  really  owned  or  had 
mortgage  liens  on  the  cotton. 

In  Fargason  v.  Ball,  supra,  it  is  recognized  that  the 
rule  announced  in  these  cases  is  in  conflict  with  consid- 
erable authority,  but  the  court  found  it  necessary  to 
foUow  Roach  v.  Turk,  supra,  because  of  th^  peculiar 
geographical  location  of  some  of  our  cities,  and  the  fact 
that  the  bulk  of  their  business  is  transacted  in  other 
States.  The  cotton  business  at  Memphis  particularly 
has  attained  great  proportions  and  has  been  conducted 
on  the  faith  of  the  law  as  stated  in  Roach  \,  Turk,  supra, 
and  the  court  was  unwilling  to  adopt  a  different  rule 
at  this  late  date. 

In  neither  of  the  cotton  factor  cases,  however  did  the 
factor  take  any  active  part  in  procuring  the  merchan- 
dise from  the  owner's  agent.  There  was  no  misrepre- 
sentation by  the  factor,  albeit  innocently  made.  Pos- 
session was  not  obtained  upon  the  faith  of  any  forged 
document  presented  by  the  factor,  and  this  case  is  there- 
fore readily  distinguishable  from  Fargason  v.  Ball,  and 

Roach  V.  Turk,  on  its  facts. 

« 

We  do  not  think  it  desirable  to  extend  the  doctrine 
of  Roach  V.  Turk,  and  Fargason  v.  Ball,  to  cover  cases 
involving  such  circumstances  as  are  here  presented. 

The  general  rule  is  that,  where  a  carrier  has  through 
mistake  or  fraud  been  induced  to  deliver  goods  to  the 
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wrong  person,  he  may  maintain  action  against  such 
person  for  damages.  Sword  v.  Yotmg,  89  Tenn.,  128, 
14  S.  W.,  481,  604 ;  Walker  v.  L.  &  N.  R.  R.  Co.,  Ill  Ala . , 
233,  20  South.,  358;  6  Cyc,  476. 

We  think  it  best  to  adhere  to  the  general  rule  in  the 
case  before  us,  and  the  decree  of  the  chancellor  is  ac- 
cordingly affirmed. 
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Tennessee  Power  Company  v.  Maby  Lay.* 
{Nashville.    December  Term,  1915.) 

EMINENT  DOMAIN.  Remedies  of  property  owners.  Actions  for 
damages.  Necessity  of  Jury  of  view.  Res  adjudicata.  "Co- 
ram non  Judlce." 
In  an  action  for  damages  for  the  taking  of  land  for  a  power  com- 
pany's lines,  wherein  the  amount  of  land  taken  was  agreed  upon, 
and  the  sole  issue  was  its  value,  where  compensatory  and  in- 
cidental damages  were  assessed  by  the  trial  Jury,  which  laid 
laid  off  by  metes  and  bounds  the  land  taken,  the  proceeding  was 
not  coram  non  judice,  since  the  court  had  jurisdiction  of  the 
controversy,  although  there  was  no  issue  as  to  the  land  taken, 
but  the  Judgment  was  a  valid  adjudication  on  the  question  of 
damages,  although  no  Jury  of  view  was  had,  since  Shannon's 
Code,  section  1866,  provides  that  the  injured  party  may  sue 
for  damages  in  the  ordinary  way,  in  which  case  the  Jury  shall 
lay  off  the  land  by  metes  and  bounds,  and  assess  the  damages 
as  upon  the  trial  of  an  appeal  from  the  return  of  a  Jury  of  in- 
quest. 

Code  cited  and  construed:     Sec.  1866  (S.). 


FROM  MARION 


Appeal  from  the  Circuit  Court  of  Marion  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court — 
Nathan  L.  Bachman,  Judge. 

T.  T.  Rankin,  for  plaintiff. 
John  T.  Raulston,  for  defendant. 


•On  the  question  of  right  of  one  whose  property  has  been  taken 
for  public  use  without  condemnation  proceedings,  to  maintain  ac- 
tion for  compensation  or  for  permanent  damages,  see  note  in  28 
U  R.  A.  (N.  S.),  968. 
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Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  circuit  court  of  Mar- 
ion county  by  defendant  in  error,  Mary.  Lay,  to  recov- 
er damages  arising  out  of  the  fact  that  the  plaintiff  in 
error  had  entered  upon  her  land  and  constructed  its 
line  of  i^oles,  wires,  etc.,  without  authority.  It  was  al- 
leged that  the  plaintiff  in  error  had  taken  an  area  of 
forty  feet  wide  across  the  farm.  The  plaintiff  in  error 
filed  a  plea  stating  that  it  had  taken  one  hundred  feet. 
The  defendant  in  error  then,  by  leave  of  the  court, 
amended  her  declaration  so  as  to  allege  that  the  amount 
taken  was  one  hundred  feet,  and  set  out  by  metes  and 
bounds  a  description  of  the  land  taken;  this  descrip- 
tion purporting  to  have  been  drawn  from  the  survey 
made  by  the  plaintiff  in  error.  It  is  also  substantially 
alleged  in  the  declaration  that  the  plaintiff  in  error  is 
a  public  service  corporation,  such  as  would  have  the 
right  to  condemn  under  our  statutes. 

A  jury  was  impaneled,  and  the  damages  assessed, 
both  for  the  taking  and  incidental  damages.  The  jury 
also  found  the  amount  of  land  which  was  taken  bv  the 
plaintiff  in  error,  describing  it  with  exactness  as  set 
forth  in  the  amendment  to  the  declaration. 

A  motion  for  a  new  trial  was  made  and  continued 
over  to  the  next  term  of  court.  At  the  latter  term  the 
trial  judge  so  far  granted  the  motion  as  to  suggest  a 
remittitur  of  a  part  of  the  damages,  and  this  was  ac- 
cepted by  defendant  in  error.  A  bill  of  exceptions  was 
then  made  up,  and  the  case  appealed  to  the  court  of 
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civil  appeals  by  the  plaintiff  in  error.  That  court  de- 
declined  to  examine  the  bill  of  exceptions  on  the  ground 
that  it  was  filed  too  late ;  no  time  having  been  granted 
at  the  trial  term  for  its  filing  thereafter.  That  court 
then  proceeded  to  try  the  case  on  the  technical  record, 
and  affirmed  the  judgment  of  the  trial  judge.  The  case 
was  then  brought  to  this  court  by  the  plaintiff  in  error 
on  the  writ  of  certiorari. 

Plaintiff  in  error  concedes  that  it  cannot  rely  upon 
the  bill  of  exceptions,  but  insists  that  the  adjudging 
of  the  land  to  it  was  coram  non  judice,  since  there  was 
no  issue  on  the  subject,  and  no  jury  of  view  was  ap- 
pointed ;  that  therefore  it  will  not  be  protected  by  the 
plea  of  res  adjudicata  in  case  an  effort  should  hereafter 
be  made  by  defendant  in  error  to  recover  the  land  or 
again  secure  damages,  and  therefore  the  result  of  a  final 
affirmance  would  be  that  the  defendant  in  error  would 
recover  her  judgment  for  the  amount,  and  the  plaintiff 
in  error  would  receive  no  consideration. 

This  is  a  mistaken  view.  The  parties  have  agreed 
in  their  pleadings  as  to  the  land  that  had  been  taken 
and  for  which  the  daniages  were  sought,  and,  no  objec- 
tion having  been  made  as  to  the  amount,  or  as  to  the 
description,  the  sole  purpose  of  the  suit  being  to  re- 
cover damages,  it  was  unnecessary  to  go  through  the 
formality  of  selecting  a  jury  of  view  to  lay  off  the  land. 
So  far  as  the  assessment  of  damages  was  concerned, 
that  was  properly  done  by  the  regular  juiy  impaneled 
to  trv  the  case.     This  was  directlv  in  accord  with  Shan- 

133Tenn.  3sS 
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non's  Code,  section  1866.  That  section  provides  that  the 
injured  party  **niay  sue  for  damages  in  the  ordinary 
way,  in  which  case  the  jury  shall  lay  off  the  land  by 
metes  and  bounds  and  assess  the  damages,  as  upon  the 
trial  of  an  appeal  from  the  return  of  a  jury  of  inquest. '  * 
The  pleadings  suflSciently  covered  the  controversy,  and 
there  was  no  necessity  for  any  other  jury  than  the  regu- 
lar trial  jury;  and  we  must  conclude  that  that  jury 
either  ascertained  the  description  of  the  land  from  the 
pleadings,  or  by  proper  evidence  submitted  to  them, 
there  being  nothing  in  the  record  to  the  contrary. 

The  result  is  that  the  judgment  of  the  court  of  civil 
appeals  will  be  affirmed,  and  a  judgment  will  be  entered 
here  in  accordance  with  this  opinion. 
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Blackwood  Tibb  &  Vulcanizing  Company  v.  Auto 

Storage  Company. 

{Nashville.    December  Term,  1915.) 

ACCESSION.     Doctrine.     Effect  of.  ; 

Where  the  purchaser  of  an  automobile,  title  to  which  was  re- 
tained by  the  seller,  fitted  the  machine  with  tire  casing,  and  the 
•seller  on  nonpayment  retook  the  machine,  title  to  the  tire  cas- 
ings passed  to  the  seller,  the  seller  of  the  casings  not  having  re- 
tained title,  for  such  is  the  rule  of  "accession,"  which  denotes 
the  right  of  the  owner  of  corporeal  property,  real  or  personal,  to 
any  Increase  thereof  from  any  cause,  either  actual  or  artificial. 

Cases  cited  and  approved:  South  worth  v.  Isham,  5  N.  Y.  Super. 
Ct,  448;  ESx  parte  Ames,  Fed.  Cas.  No.  323;  Harding  v.  Coburn, 
53  Mass.,  333;  Comins  v.  Newton,  92  Mass.,  518;  Clark  v.  Wells, 
45  Vt,  4;  Planter's  Bank  v.  Vandyck,  51  Tenn.,  617;  Manu- 
facturing Co.  V.  Buchanan,  118  Tenn.,  238;  Ice  &  Coal  Co.  v.  Al- 
ley, 127  Tenn.,  173;    Automobile  Co.  v.  Bicknell.  129  Tenn.,  493. 

Case  cited  and  distinguished:     Holly  v.  Brown,  14  Conn.,  266. 


FROM  DAVIDSON 

Error  to  the  Circuit  Court  of  Davidson  County — T. 
J.  McMoEEOUGH,  Special  Judge. 

Lbvine  &  Levinb,  for  jilaintiff  in  error. 

M.  S.  Ross,  for  defendant  in  error. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  defendant  sold  an  automobile  to  one  Cooper,  re- 
taining title.     Thereafter    Cooper    bought   from    the 
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plaintiff,  and  had  fitted  to  the  machine  certain  tire  cas- 
ings; plaintiffs  not  retaining  title.  After  this,  the 
machine  not  having  been  paid  for,  the  defendant  retook 
possession  and  sold  it  in  the  usual  way ;  the  tires  fur- 
nished by  plaintiffs  still  remaining  on  the  machine. 
Cooper  made  no  claim  to  the  tire  casings  when  defen- 
dant retook  the  machine,  and  made  no  objection  to  the 
sale.  After  the  sale,  however,  at  the  instance  of  plain- 
tiff, Cooper  sold,  or  jiurported  to  sell,  these  tire  casings 
to  the  plaintiff ;  their  value  at  that  time  to  be  credited 
against  the  charge  wliich  plaintiff  had  made  against 
Cooper  when  these  tire  casings  were  ,  furnished. 
On  this  alleged  title  plaintiff  brought  its  suit  against 
defendant  and  replevied  the  tire  casings.  The  trial 
court  dismissed  the  suit,  and  subsequently  on  appeal 
the  court  of  civil  ap])eals  affirmed  this  judgment.  We 
think  both  courts  were  correct. 

The  controversy  arises  under  the  law  of  accession. 
As  said  in  Ruling  Case  Law,  vol.  1,  p.  117 : 

**The  word  *  accession'  is  used  broadly  in  the  Ian- 
guage  of  the  law  to  signify  the  right  which  an  owner 
of  corporeal  i)roperty,  real  or  personal,  has  to  any  in- 
crease thereof  from  any  cause,  either  natural  or  artifi- 
cial. In  this  sense  it  is  broad  enough  to  include  addi- 
tions to  the  value  of  land  by  buildings,  fences,  etc., 
erected  on  it,  a  gradual  deposit  of  soil  by  the  action  of 
water,  value  added  to  chattels  by  labor  performed,  the 
increase  of  animals,  or  any  other  mode  by  which  addi- 
tions to  property  are  made.  As  a  term  of  legal  classi- 
fication, however,  accession  is  generally  employed  to 
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signify  the  acciuisition  of  title  to  personal  property  by 
its  incorporation  into  or  union  with  other  property. 

•  «         • 

^*The  general  rule  of  the  common  law  in  regard  to 
title  by  accession  is  that,  whatever  alteration  of  form 
lias  taken  place  in  personal  property,  the  owner  is  en- 
titled to  such  property  in  its  state  of  improvement,  un- 
less the  identity  of  the  original  materials  has  been  de- 
stroyed, or  unless  the  thing  has  been  annexed  to,  and 
made  a  part  of,  some  other  thing  which  is  the  principal, 
or  its  nature  has  been  changed  from  personal  to  real 
property,  but  if  the  thing  itself,  by  such  acquisition, 
was  changed  into  a  different  species,  it  belongs  to  the' 
new  operator,  who  has  only  to  make  satisfaction  to  the 
former  proprietor  for  the  materials  which  he  has  so 
converted. ' ' 

The  proposition  contained  in  the  last  clause  of  the 
authority  quoted  seems  not,  however,  to  apply  in  favor 
of  a  willful  trespasser. 

As  between  mortgagor  and  mortgagee,  the  rule  is  that 
repairs  made  by  the  former,  or  at  his  instance,  become 
a  part  of  the  property,  and  go  with  it,  and  inure  to  the 
benefit  of  the  mortgagee.  In  Southworth  v.  I  sham,  5 
N.  Y.  Super.  Ct.  (3  Sandf.),  448  it  appeared  that  a 
mortgagor  of  a  vessel  removed  the  old  sails,  which  were 
worn  out,  and  put  on  new  ones,  and  then  the  vessel 
passed  into  the  possession  of  the  mortgagee.  It  was 
held  that  the  new  sails  passed,  as  in  case  of  repairs,  and 
that  the  mortgagor  could  not  maintain  trover  for  the 
sails.     In  that  case  the  court  quoted  with  approval  the 
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following  passage  from  the  opinion  in  the  case  of  HoUy 
V.  Brown,  14  Conn.,  266 : 

' '  If  during  the  term  of  a  mortgage  upon  a  printing  es- 
tablishment, the  types  and  other  materials  belonging  to 
it  are  removed,  and  new  ones  supplied  in  their  place,  if 
the  new  types  and  materials  were  procured  for  the  pur- 
pose of  replenishing  the  establishment  mortgaged  and 
of  supplying  the  place  of  articles  belonging  to  it,  which 
had  been  lost  or  destroyed  by  use,  and  were  attached 
to  and  incorporated  with  it,  they  would  become  a  part 
of  the  establishment,  and  by  right  of  accession  belong 
to  the  owners  of  it.  They  would  form  an  incident  to, 
and  follow  the  title  of,  the  printing  establishment,  to 
which  they  were  attached,  which  would  be  the  principal 
thing.  As  if  the  borrower  of  a  watch  should  replace 
its  crystal,  or  of  a  musical  instrument  one  of  its  strings, 
keys,  or  pipes,which  had  been  lost,  destroyed,  or  become 
useless  in  his  service,  in  which  case  they  would  belong  to 
the  lender. ' ' 

In  Ex  parte  Ames,  Fed.  Cas.,  No.  323  (Low.,  561), 
it  was  held  that,  where  a  mortgage  was  made  in  Mas- 
sachusetts on  an  unfinished  locomotive,  the  mortgagee 
could  hold,  by  accession,  the  additions  afterwards  made 
by  the  mortgagor  before  his  bankruptcy.  In  Harding 
V.  Coburn,  53  Mass.  (12  Mete.),  333,  36  Am.  Dec,  680, 
it  was  held  that  where  unfinished  articles  of  manufac- 
ture are  mortgaged,  and  the  mortgagor  afterwards 
adds  labor  and  material  to  them  the  mortagee  will  hold 
them  as  against  a  creditor  of  the  mortgagor,  if  they  re- 
main substantially  the  same  as  when  mortgaged. 
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In  Comins  v.  Newton,  92  Mass.  (10  Allen),  518,  it  was 
held  that  a  rifle  having  a  skeleton  stock  at  the  time  a 
mortgage  was  made  on  it  was  not  so  substantially 
changed  by  having  a  new  wooden  stock,  and  a  new  and 
different  kind  of  a  lock  substituted  for  the  original  by 
way  of  repair,  as  to  terminate  the  lien  of  the  mortgage. 

The  case  of  Clark  v.  Wells,  45  Vt.,  4,  12  Am.  Rep., 
187,  while  apparently  out  of  harmony  with  the  under- 
lying principle  of  the  foregoing  cases,  is,  upon  atten- 
tive examination,  found  not  to  be  so.  In  that  case  it 
was  held  that  where  one,  at  the  instance  of  a  bailee,  put 
new  wheels  and  axles  on  a  stage  wagon,  taking  the 
bailee's  note  for  the  repairs  under  an  agreement  that 
until  payment  the  repairs  furnished  should  remain  the 
property  of  the  repairer,  and,  before  payment,  the 
owner  of  the  wagon  retook  it  into  his  possession  and 
sold  it  to  a  third  person,  the  repairer  might  maintain 
trover  against  the  purchaser  for  the  wheels  and  axles. 
While  it  was  said  in  the  opinion  that,  unlike  bolts  and 
thills,  the  repairs  furnished  did  not  become  accessions 
to  the  principal  chattel,  yet  the  court  further  placed  its 
decision  on  the  ground  that  the  repairer  had  retained 
title  to  the  said  wheels  and  axles.  The  statement  of 
facts  in  the  present  case  shows  that  the  title  to  the 
tire  casings  was  not  retained  by  the  Blackwood  Tire  & 
Vulcanizing  Company.  The  case  just  referred  to 
therefore  does  not  impugn  the  general  principle  that 
repairs  made  by  a  mortgagor,  or  at  his  instance,  will 
inure  to  the  benefit  of  the  mortgagee.  We  are  not  to 
be  understood  as  approving  Clark  v.  Wells,  nor  do  we 
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criticize  it.  The  point  as  to  the  retention  of  title  to 
repairs  placed  on  an  article  of  personal  property  does 
not  arise  in  the  case  before  us,  and  therefore  we  do  not 
pass  on  it. 

In  the  case  before  the  court  it  is  to  be  noted  that  the 
plaintiff  in  error  sold  the  tire  casings  outright,  to  Coop- 
er,  and  he  permitted  these  casings  to  go  with  the  mach- 
ine into  the  hands  of  the  defendant  in  error  without 
objection,  and  in  like  manner  permitted  the  sale  of  the 
machine  with  the  tire  casings  attached,  and  never  at- 
tempted to  retake  these  casings  until  later,  and  then 
in  furtherance  of  the  effort  of  the  plaintiff  in  error  to 
regain  them,  and  that  for  this  purpose  he  endeavored 
to  make  sale  of  them  at  that  time  to  the  plaintiff  in 
error.  We  think  it  must  be  laid  down  as  a  general 
principle  that  the  mortgagor,  in  making  repairs  on 
property  which  he  has  mortgaged,  must  be  held,  in 
the  absence  of  some  distinct  evidence  to  the  contrary, 
to  have  intended  such  repairs  as  a  fixed  improvement 
to  such  property,  since  the  amelioration  inures  not  only 
to  the  benefit  of  the  mortgagee,  but  to  his  own  benefit 
as  well,  in  the  enhancement  of  the  value  of  his  property, 
to  the  end  that  it  may  go  further  toward  relieving  him 
of  the  mortgage  debt  in  case  sale  should  be  made. 

In  the  case  before  us,  not  only  was  Cooper  subject 
to  the  presumption  indicated,  but  his  acts  in  permitting 
the  machine  to  go  back  into  the  hands  of  defendant  in 
error,  without  objection  on  the  subject  of  the  tire  cas- 
ings, and  to  be  sold  in  a  like  manner,  indicate  as  a  fact 
that  it  was  his  purpose  to  make  a  fixed  addition  to  the 
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property.  The  plaintiff  in  error,  acquiring  his  title 
from  Cooper,  must  stand  in  his  shoes. 

In  what  has  been  said  we  have  assumed  that  a  sale 
of  personal  property  with  title  retained  to  secure  the 
purchase  price  would,  in  respect  of  the  matter  in  hand, 
be  governed  by  the  same  principles  that  would  control  a 
mortgage,  and  we  so  hold.  At  last  in  such  sales  the 
title  retained  is  but  a  form  of  lien.  Planters'  Bank  v. 
Vamdyck,  4  Heisk.,  617;  Manufacturing  Co.  v.  Bu- 
chanan, 113  Tenn.,  238,  250,  99  S.  W.,  984,  8  L.  R.  A 
(N.  S.),  590, 12  Ann.  Cas.,  707;  /ce  eg  Coal  Co.  v.  Alley, 
127  Tenn.,  173,  178,  154  8.  W.,  536;  Automobile  Co.  v. 
Bicknell,  129  Tenn.,  493,  167  S.  W.,  108. 

On  the  grounds  stated,  we  are  of  the  opinion  that 
the  judgment  of  the  court  of  civil  appeals,  sustaining 
that  of  the  trial  court  dismissing  the  action  of  the 
plaintiff  in  error,  must  be  affirmed. 
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Thomas  A.  Perky  et  al  v.  Frank  Young  et  ah 
{Nashville.    December  Term,  1915.) 

1.  JUDGMENT.     Personal  Judgments.     Character  of  notice. 
No   personal   judgment  can  be   rendered   against   a  nonresident 

served  witb  notice  only  by  publication.     {Post,  pp.  525-546.) 

Cases  cited  and  approved:  Wilcox  v.  Morrison,  77  Tenn.,  700; 
Arndt  v.  Griggs.  134  U.  S..  316;  Jellenik  v.  Huron  Copper  Min- 
ing Co.,  177  U.  S.,  1;  Roller  v.  Holly,  176,  U.  S.,  398;  Citizens' 
Savings  ft  Trust  Co.  v.  111.  Central  R.  R.  Co..  205  U.  S.,  46; 
Bryan  v.  Kennett,  113  U.  S.,  179;  Hullng  v.  Kaw  Valley  R. 
ft  Improvement  Co.,  130  U.  S.,  559;  Selig  v.  Hamilton,  234  U.  S., 
652;  Cooper  v.  Reynolds,  10  Wall.,  308;  St.  Clare  v.  Cox,  106 
U.  S.,  350;  Freeman  v.  Alderson,  119  U.  S.,  185;  Swift  ft  Co.  v. 
Warehouse  Co.,  128  Tenn..  82-100. 

Cases  cited  and  distinguished:  Amparo  Mining  Co.  v.  Fidelity 
Trust  Co.,  74  N.  J.  Eq.,  197;  Goodman  v.  Niblack,  102  U.  S., 
556;    Pennoyer  v.  Neff,  95  U.  S.,  714. 

Code  cited  and  construed:     Sees.  6115,  6121,  6162  (S.). 

2.  EQUITY.     Jurisdiction.      Actions  "quasi    in   rem." 

The  insured  in  a  life  policy  who  had  assigned  it  to  his  mother, 
who   thereafter   died,   sued   to   reform   the   policy   to   conform 
with  the  assignment  agreement  between  himself  and  his  mother 
that  on  his  mother's  death  the  policy  should   revert  to  him 
The   insurance   company  appeared   by   the   insurance  commis 
sloner.      Other    resident    defendants    were    personally    served 
Nonresident  distributees  of  the  assignee  were  served  by  pub 
lication  in  a  collateral  attachment  proceeding  against  their  dis- 
tributive shares  in  the  policy.     Defendant  insurance  company 
demurred  to  the  jurisdiction,  alleging  that  the  court  had  no 
jurisdiction  of  the  nonresident  distributees.     Held  that,  since 
the  suit  was  to  settle  the  interests  of  only  those  made  parties, 
it  was  quasi  in  rem,  so  that  the  court,  having  jurisdiction  of 
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the  res,  or  the  policy,  had  jarisdlction  of  the  whole  cause  and 
could  hy  its  Judgment  bind  the  nonresident  dlBtrlbutees.  {PoBt^ 
pp.  525-546.) 


FROM  DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson 
Connty  to  the  Court  of  Civil  Appeals,  and  by  cer- 
tiorari  to  the  Court  of  Civil  Appeals  from  the  Su- 
preme Court. — Jas.  B.  Newman,  Chancellor. 

Jeff  McCakn  and  Pendleton  &  DeWitt,  for  plain- 
tiffs. 

W.  L.  Granbery  and  H.  E.  Palmer,  Jr..  for  de- 
fendants. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  in  the  chancery  court 
at  Nashville  on  the  25th  of  September,  1913,  by 
Thomas  A-  Perry,  and  his  sister  Minnie  L.  Perry, 
and  his  sister  Betsie  Bostick  and  her  husband,  W.  E. 
Bostick,  against  Frank  Young  and  his  wife,  Mattie 
Young,  and  the  Mutual  Benefit  Life  Insurance  Com- 
pany of  New  Jersey. 

The  bill  alleged,  in  substance,  that  complainant 
Thomas  A.  Perry,  some  time  before  the  occurrence 
complained  of,  had  caused  to  be  issued  to  him  a  policy 
of  life  insurance  in  the  sum  of  $2,000  on  his  life,  pay- 
able to  himself;  that  he  had  assigned  this  policy  to 
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his  mother;  that  the  purpose  and  understanding  be- 
tween him  and  his  mother  was  that  this  assignment 
should  be  so  worded  as  that  the' policy  should  belong 
to  him  in  case  she  died  before  his  death ;  that  by  over- 
sight this  latter  provision  was  left  out;  that  he  had 
sought  recently  to  borrow^  mon-ey  from  the  insurance 
company  on  this  policy,  but  it  declined  to  lend  unless 
all  of  the  distributees  of  his  mother  should  consent  to 
it;  that  he  endeavored  to  get  the  defendants  Frank 
Young  and  wife  to  agree,  as  required  by  the  insurance 
company,  but  they  declined  to  do  so.  The  bill  alleges, 
in  effect,  that  the  complainants  and  the  defendants 
represent  all  of  the  distributees  of  the  deceased 
mother.  The  purpose  of  the  bill  is  to  have  the  policy 
reformed  so  as  to  conform  to  the  original  agreement 
for  the  assignment  made  between  the  complainant 
Thomas  and  his  mother.  The  bill  charged  that  the 
present  interest  of  Mrs.  Young,  the  granddaughter  of 
complainant's  deceased  mother,  would  only  be  $100, 
and  asked  and  obtained  an  attachment,  and  caused  the 
same  to  be  levied  on  that  interest.  A  publication  was 
ordered  and  made  for  the  said  Frank  Young  and  wife 
which  indicated  the  matter  in  controversy,  that  is, 
the  policy  of  insurance,  giving  its  number  and  the  name 
of  the  comi)any  that  issued  it,  so  that  the  notice  showed 
the  matter  about  which  the  litigation  was  projected. 
The  insurance  company  accepted  service  of  the  bill 
through  its  a(»(Te(lited  agent,  the  insurance  commis- 
sion(»r.  This  company  then  filed  a  demurrer  making 
tlu^  l>oint  that  the  court  had  not  accjuired  jurisdiction 
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of  Young  and  wife,  and  therefore  its  decree  would  not 
protect  the  insurance  company;  the  point  being  this: 
That  those  parties  could  not  be  made  defendants  by 
publication,  but  that  personal  service  would  be  re- 
quired to  bind  their  interest.  The  bill  shows  that 
they  are  residents  of  Texas,  and,  of  course,  personal 
service  is  impossible.  They  have  not  entered  their 
appearance,  but  as  to  them  the  bill  stands  on  the  order 
of  publication  and  the  publication  thereof. 

The  chancellor  sustained  the  demurrer  filed  by  the 
insurance  company.  On  appeal  to  the  court  of  civil 
api>eals  that  court  overruled  the  chancellor.  The  case 
was  then  brought  to  this  court  on  the  writ  of  certiorari, 
and  the  ground  of  demurrer  before  mentioned  urged 
in  the  chancery  court  and  in  the  court  of  civil  appeals 
is  urged  again  here. 

We  think  the  court  of  civil  appeals  reached  the  right 
conclusion.  No  personal  judgment  is  sought  against 
Young  and  wife,  and  none  could  be  rendered  against 
them  on  publication.  The  court,  however,  has  before 
it  the  insurance  company  that  issued  the  policy,  the 
complainants  Thomas  and  his  two  sisters,  who  repre- 
sent three  of  the  four  distributees  of  the  deceased  as- 
signee, and  Mrs.  Young,  the  fourth  distributee.  The 
court  also  has  within  its  control  the  policy  of  insur- 
ance which  is  the  legal  evidence  of  the  claim  against 
the  insurance  company,  and  the  assigmnent  on  the 
back  of  it,  and  has  the  res  itself,  the  claim  against  the 
insurance  company  through  having  the  latter  com- 
pany before  it.     The  policy  is  not  actually  exhibited 
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with  the  bill,  but  it  appears  from  the  allegations  of  the 
latter  that  the  property  is  in  the  possession  of  the 
complainant  Thomas  A.  Perry,  and  he  has  •  submitted 
himself  to  the  jurisdiction  of  the  court,  and  it  is  with- 
in its  power  at  any  moment  to  order  the  actual  filing 
of  the  policy  in  the  cause. 

The  court,  thus  having  control  of  the  res,  can  settle 
the  statVrS  and  rights  of  the  parties  with  respect  to 
the  insurance  policy,  although  one  of  the  persons  in- 
terested therein,  under  the  assignment  as  it  now 
stands,  is  a  nonresident,  and  made  a  defendant  only 
by  publication.  Our  statute  (Shan.  Code,  sec.  6115) 
provides  that  suit  may  be  instituted  wherever  any  ma- 
terial defendant  is  found,  unless  otherwise  provided  by 
law.  The  insurance  company  in  the  present  case  was 
a  material  defendant  found  in  Davidson  county.  Sec^ 
tion  6121,  subsec.  4,  as  to  bills  against  nonresidents, 
provides  that  they  may  be  filed  in  the  district  or  county 
in  which  the  cause  of  action  arose  or  the  act  on  which 
the  suit  is  predicated  was  to  be  performed,  or  ih  which 
the  subject  of  the  suit  or  any  material  part  thereof  is. 
Subsection  5  provides  that,  whenever  attachment  of 
property  is  allowed  in  lieu  of  personal  service  of  pro- 
cess, the  bill  may  be  filed  in  the  county  or  district  in 
which  the  property,  or  any  material  part  thereof 
sought  to  be  attached  is  found  at  the  commencement 
of  the  suit.  Section  6162  declares  that  personal  serv- 
ice of  i)rooess  on  a  defendant  in  a  court  of  chancery 
is  dispensed  with  when  such  defendant  is  a  nonresi- 
dent of  the  State.    The  following  sections  direct  how 
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the  fact  of  nonresidence  is  to  be  made  known,  and  the 
order  of  publication  made,  and  how  long  the  order 
shall  be  published,  what  it  shall  contain,  etc.  No  ques- 
tion is  made  on  these  technical  matters. 

The  present  case  belongs  to  the  class  of  quasi  pro- 
ceedings in  rem.  Such  proceedings  are  suflSciently  de- 
scribed in  23  Cyc.  1410,  by  the  author  of  Black  on  Judg- 
ments, in  the  following  language : 

''Judgments  dealing  with  the  status,  ownership,  or 
liability  of  particular  property,  but  which  are  intended 
to  operate  on  these  questions  only  as  between  the  par- 
ticular parties  to  the  proceeding,  and  not  to  ascertain 
or  cut  off  the  rights  or  interests  of  all  possible  claim- 
ants, are  so  far  in  rem  that  jurisdiction  may  be  ac- 
quired by  the  seizure  or  control  of  the  court  over  the 
res,  together  with  reasonable  constructive  notice  to 
parties  defendant,  but,  unlike  judgments  strictly  in 
rem,  they  are  binding  only  upon  the  parties  joined  in 
the  action,  and  thus  notified,  and  have  no  effect  upon 
the  rights  or  liabilities  of  strangers." 

One  case  in  our  Reports  bearing  a  pretty  close  anal- 
ogy to  the  present  one  is  that  of  Wilcox  v.  Morrison, 
9  Lea  (77  Tenn.),  700.  In  that  case  it  appeared  that 
Wilcox  had  executed  a  trust  deed  in  the  State  of  Vir- 
ginia  conveying  real  and  personal  property  in  that 
State,  and  also  including  therein  a  judgment  which  he 
had  in  Hawkins  county,  Tennessee,  on  one  Netherland. 
After  litigation  had  progressed  for  considerable  time 
in  Virginia,  Wilcox  came  to  Tennessee  and  filed  his 
bill  against  Netherland,  a  resident  of  Tennessee,  who 
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was  the  debtor  in  the  judgment,  and  also  certain  of  his 
creditors  who  resided  in  Virginia,  and  the  trustee  under 
the  Virginia  mortgage  who  likewise  resided  there.  The 
bill  charged  that  the  debts  had  been  practically  settled 
in  Virginia,  and  that  the  Tennessee  judgment  belonged 
to  the  complainant  Wilcox.  The  trustee  and  one  of  the 
creditors,  residents  of  Virginia,  demurred  because  the 
trustee  and  effects  were  in  Virginia,  and  the  cause  was 
being  administered  in  that  state.  The  demurrer  was 
overruled.  Here  the  court  had  control  of  there^,  the 
judgment,  bx  having  before  it  the  plaintiff  in  the  judg- 
ment, and  also  the  defendant,  and  proceeded  to  settle 
the  rights  of  the  parties  thereunder.  It  seems  from 
the  report  of  the  case  that  the  parties  subsequently 
answered  the  bill,  and  so  submitted  themselves  to  the 
jurisdiction,  but  the  overruling  of  the  demurrer  indi- 
cated the  view  the  court  had  as  to  its  right  to  settle 
the  status  of  the  parties  with  respect  to  the  judgment, 
even  against  nonresidents. 

The  case  of  Amparo  Mining  Co.  v.  Fidelity  Trust  Co., 
74  N.  J.  Eq.,  197,  71  Atl.,  605,  is  nearer  in  point.  There 
it  appears  that  a  bill  was  filed  in  the  chancery  court  of 
New  Jersey  by  the  complainant  corporation  against  the 
defendant  corporation,  the  latter  a  resident  of  Penn- 
sylvania, for  the  purpose  of  having  declared  the  owner- 
ship of  the  complainant  as  against  the  defendant  of  cer- 
tain treasury  stock  in  the  complainant  company.  It 
appears  from  the  report  of  the  case  that  some  of  the 
certificates  were  in  Pennsylvania,  but  the  complainant 
company,  which  had  issued  the  shares,  resided  in  New 
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Jersey.  The  court  held  that,  the  res  being  thus  situ- 
ated in  New  Jersey,  it  had  control  thereof,  and  could 
settle  the  rights  of  the  respective  parties  in  respect, 
thereto,  although  the  defendant  was  a  nonresident,  and 
had  notice  only  by  publication  and  other  substitution- 
ary process  directed  by  the  court.  It  was  held  that  the 
cx>urt,  having  control  of  the  complainant  whose  treasury 
stock  was  in  controversy,  had  control  of  the  stock  or 
res,  since  it  could  order  the  same  into  actual  custody  at 
any  time.    The  court  said : 

*  *  In  the  case  at  bar  no  receivership  is  prayed  for,  and 
no  party  having  the  custody  of  the  res  is  brought  in  as 
a  defendant  in  order  to  subject  the  res  to  the  control  of 
the  court.  The  situation  seems  to  be  analogous  to  one 
where  a  complainant  in  New  Jersey,  holding  the  posses- 
sion of  chattels,  filed  a  bill  in  this  court  to  obtain  equit- 
able relief  against  a  defendant  not  resident  in  New 
Jersey  in  respect  to  such  chattels.  .  .  .  The 
authorities  which  control  this  court  indicate,  I  think, 
the  following  as  the  essential  elements  of  an  action 
quasi  in  rem:  (1)  A  res  located  within  the  territorial 
limits  of  the  State  in  such  a  way  that  the  State  can, 
if  it  see  fit  to  do  so,  exercise  absolute  power  to  con- 
trol and  dispose  of  it.  (2)  A  course  of  judicial  pro- 
cedure, the  object  and  result  of  which  are  to  subject 
the  res  to  the  power  of  the  State,  directly  by  the  judg- 
ment or  decree  which  is  entered  as  distinguished  from 
a  course  of  procedure  which  only  affects  or  disposes 
of  the  res  by  compelling  a  party  to  the  action  to  con- 
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trol  or  dispose  of  the  res  in  accordance  with  the  man- 
date of  the  judgment  or  decree.  (3)  A  course  of 
judicial  procedure  on  its  face  directed  specifically 
toward  the  res  so  as  to  disclose  this  res  to  the  defend- 
ant when  reasonably  notified  of  the  action. ' ' 

Further  the  court  said: 

'*The  origin  of  the  jurisdiction  of  our  courts  in  ac- 
tions qtidsi  in  rem  is  to  be  found  in  t£e  power  of  the 
sovereign  State  to  exercise  control  over  all  objects  to 
which  that  power  can  be  directly  applied.  The  State 
must  control  all  property  within  its  territorial  limits. 
Parties  interested  in  that  property  and  residing  within 
the  State,  or  voluntarily  coming  into  the  State  in 
order  to  have  their  rights  in  respect  of  the  property 
in  question  enforced  or  protected,  have  a  right  to  be 
heard  in  the  courts  of  the  State,  and  the  utmost  that 
can  "he  demanded  on  the  part  of  nonresident  defend- 
ants is  that  they  shall  be  fairly  notified  of  the  action 
so  as  to  have  an  ample  opportunity  to  appear  and  be 
heard  therein.  When  these  conditions  exist,  the  rights 
of  all  parties  interested  in  the  res  are  determined  by 
due  process  of  law.  ...  Of  course,  it  must  be 
conceded  that  in  any  action  to  recover  stock,  if  the 
relief  prayed  for  includes  the  surrender  of  a  certifi- 
cate, or  the  execution  of  an  assignment  or  power  of 
attorney,  such  relief  can  only  be  obtained  by  compell- 
ing the  defendant  to  act,  and,  if  such  relief  is  the  whole 
relief  prayed  for,  the  action,  as  we  have  seen,  may 
be  strictly  in  personam.  In  the  present  case,  while 
the  bill  prays  that  the  defendant  may  be  decreed  to 
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assign  and  transfer  the  shares  of  stock  in  dispute,  the 
main  relief  prayed  for  is  the  establishment  of  the  com- 
plainant's  equitable  title.  •  The  jurisdiction  of  the 
court  is  sustained  by  the  existence  of  a  trust — a  trust 
in  respect  of  a  res  situate  within  the  jurisdiction  of 
the  court  and  in  the  custody  of  a  party  to  the  suit. 
If  the  complainant  shall  obtain  a  decree  in  this  case 
establishing  its  right  in  respect  of  the  res,  and  then 
shall  desire  to  secure  the  surrender  of  the  outstand- 
ing certificates  representing  the  res,  it  may  be  obliged 
to  bring  a  suit  in  the  State  of  Pennsylvania  in  order 
to  secure  such  surrender.     .  The  last  matter 

to  be  considered  is  whether  it  is  necessary,  where  the 
res  is  personal  property,  to  have  the  res  actually 
placed  within  the  custody  of  the  court  through  the  in- 
strumentality of  a  receiver,  in  order  to  give  to  the 
action  the  quality  of  an  action  qu<isi  in  rem.  I  can  find 
no  warrant  in  reason,  and' none  in  the  authorities,  dis- 
regarding a  few  dicta,  which  makes  the  actual  seizure 
of  the  res  by  an  officer  of  the  court  essential  to  the 
status  of  the  action  as  one  quasi  in  rem.  The  funda- 
mental essential,  of  course,  must  be  that  the  personal 
property,  which  is  the  res,  is  so  situated  within  the 
State  that  it  may  be  seized;  in  other  words,  the  res 
must  be  within  the  control  of  the  State.  .  .  .  It  is 
not  the  actual  seizure  of  the  res  which  is  the  essential 
element  of  an  action  quasi  in  rem,  but  the  power  to 
s^ze  the  res  and  to  seize  it  in  the  action.  If  the  res 
is  within  the  jurisdiction  of  the  court,  it  may  be  en- 
tirely unnecessary  to  take  possession  of  it  through  a 
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receiver  in  order  to  secure  its  presence  when  the  de- 
cree of  the  court  is  to  be  enforced.  ...  So  long 
as  the  res  is  situate  within  the  jurisdiction  of  the 
court,  and  the  custodian  of  the  res  is  made  a  party 
to  the  suit,  the  requirements  of  an  action  quasi  in  rem 
under  consideration  seems  to  me  to  be  complied  with. 
I  think  it  follows  from  the  principles  enun- 
ciated in  a  number  of  recent  federal  cases,  and  in  the 
New  Jersey  cases  above  cited,  that  an  action  like  the 
present  one,  brought  by  the  complainant  to  establish  a 
tnist  in  shares  of  stock  in  a  New  Jersey  corporation, 
is  an  action  quasi  in  rem,  provided  the  corporation  the 
stock  of  which  is  in  litigation  is  made  a  party  to  the 
suit,  and  is  lawfully  subjected  to  the  jurisdiction  of 
the  court  in  which  the  suit  is  brought  by  service  of 
process  within  the  State  or  by  voluntary  appearance" 
— citing  Arndt  v.  Griggs,  134  U.  S.,  316,  10  Sup.  Ct., 
557,  33  L.  Ed.,  918;  Jellenik  v.  Huron  Copper  Mining 
Co.,  177  U.  S.,  1,  20  Sup.  Ct.,  559,  44  L.  Ed.,  647; 
Roller  V.  Holly,  176  U.  S.,  398,  20  Sup.  Ct.,  410,  44  L. 
Ed.,  520;  Citizens'  Savings  cG  Trust  Co.  v.  III.  Central 
R.  R.  Co.,  205  U.  S.,  46,  27  Sup.  Ct.,  425,  51  L.  Ed.,  703. 
*'A11  parties,  whether  resident  in  New  Jersey  or  re- 
siding in  other  States,  may  be  lawfully  brought  into 
tlie  suit  by  serving  process  upon  the  New  Jersey 
residents,  and  giving  the  reasonable  notice  provided 
by  law  to  the  defendants  residing  in  other  States.  I 
discover  no  basis  for  the  proposition  that  the  whole 
fabric  of  the  action  quasi  in  rem  falls  to  the  ground 
unless  the  court  of  chancery,  through  a  receiver,  at- 
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tempts  in  some  way*  to  take  possession  of  the  res  and 
actually  obtains  such  possession.  The  question  re- 
mains whether,  when  the  custodian  of  the  res,  the  New 
Jersey  corporation,  whose  stock  constitutes  the  res, 
comes  into  court  as  a  party  complainant,  the  case  is 
essentially  different  from  that  which  is  presented 
where  the  custodian  is  made  a  party  defendant.  In 
each  case  the  res  is  subjected  to  the  power  of  the  court, 
in  the  one  case  by  the  control  over  the  res,  which  the 
court  acquires  when  the  custodian  of  the  res  is  brought 
into  court  by  service  of  process,  and  in  the  other  by  the" 
voluntary  action  of  complainant  in  coming  into  court 
and  presenting  to  the  court  for  adjudication  his  claims 
in  respect  of  the  res.  No  doubt,  the  court,  at  the  in- 
stance of  the  defendant,  may  preserve  t!ie  res  to  meet 
the  decree  of  the  court  by  an  injunction  or  by  a  re- 
ceiver. ' ' 

This  method  of  deciding  rights  has  been  often  recog- 
nized by  the  supreme  court  of  the  United  States.  In 
Goodman  v.  Niblack,  102  U.  S.,  556,  563,  26  L.  Ed., 
229,  the  court  said : 

**This  is  a  proceeding  in  equity  to  enforce  a  lien 
on  the  fund  which  is  within  reach  of  the  court,  and,  as 
the  trustees  and  complainant  have  the  requisite  citi- 
zenship, section  738  of  the  Revised  Statutes  provides 
a  remedy  for  inability  to  serve  process  by  an  order  of 
publication.  If  they  appear,  the  suit  will  proceed  as 
usual.  If  they  do  not  appear,  the  decree,  so  far  as  it 
affects  the  fund  in  the  hands  of  Niblack,  will  bind 
them ;  and  this  is  all  that  is  necessary  to  give  the  court 
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jurisdiction  to  grant  the  relief  prayed  for  by  the  com- 
plainant. ' ' 

In  Bryan  v.  Kewnett,  113  U.  S.,  179,  195,  199,  5  Sup. 
Ct.,  407,  28  L.  Ed.,  908,  the  supreme  court  recognized 
the  right  of  the  court  to  pass  title  to  land  within  juris- 
diction of  the  court  as  against  minors,  although  the 
latter  had  been  made  defendants  only  by  publication. 
So  it  has  been  held  that  the  land  of  one  made  defend- 
ant by  publication  only  may  be  subjected  to  a  condem- 
nation proceedings  for  the  benefit  of  a  public  im- 
provement. Hiding  v.  Kom  Valley  R.  <&  Improvement 
Co.,  130  U.  S.,  559,  9  Sup.  Ct.,  603,  32  L.  Ed.,  1045.  It 
has  also  been  held  that  a  court  having  under  its  con- 
trol a  corporation  for  winding-up  purposes  may  make 
an  assessment  on  the  stockholders  pursuant  to  law 
for  the  payment  of  corporate  debts,  and  that  persons 
who  are  defendants  only  by  publication  will  be  bound 
by  the  assessment  if  they  were,  in  fact,  stockholders 
subject  to  the  law  under  which  the  assessment  was 
made,  and  that  they  would  not  be  suffered  in  a  collat- 
eral proceeding  to  question  the  propriety  of  the  assess- 
ment itself,  although  such  persons  would  be  permitted 
to  show  in  such  collateral  proceedings  that  they  had 
transferred  their  stock  and  might  litigate  any  matter 
bearing  upon  the  extent  or  duration  of  their  stock- 
holding. Selig  V.  Hamilton,  234  U.  S.,  652,  34  Sup. 
Ct.,  926,  58  L.  Ed.,  1518. 

Under  the  foregoing  authorities,  and  many  others 
that  might  be  cited,  we  are  of  the  opinion  that  the 
defendants  Young  and  wife  are  properly  before  the 
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court  under  the  publication  ordered  and  made,  and 
that  they  will  be  bound  by  whatever  decree  may  be 
finally  made  in  the  cause. 

It  is  proper  to  say  that  we  do  not  consider  important 
the  attachment  that  was  issued  and  served  on  the  sup- 
posed interest  of  Mrs.  Young  in  the  policy,  inasmuch 
as  the  complainant  asserted  no  debt  against  Young 
and  wife,  nor  any  right  by  which  they  could  subject 
such  interest  to  sale.  The  jurisdiction  of  the  court 
over  the  res  depends  on  other  principles  which  have 
been  fully  stated.  The  publication,  however,  made 
under  the  attachment,  served  the  useful  purpose  of  not 
only  notifying  Young  and  wife  of  the  existence  of 
the  suit,  and  of  their  duty  to  appear  and  defend,  but 
also  that  the  controversy  was  over  a  policy  of  insur- 
ance in  the  defendant  company,  stating  the  number  of 
that  policy.  Thus  on  reading  the  notice  they  will  be 
suflSciently  informed  of  the  necessity  of  appearing  and 
defending  any  rights  that  they  may  wish  to  assert. 

The  result  is  that  the  decree  of  the  court  of  civil 
appeals  is  affirmed  and  the  cause  is  remanded  to  the 
chancery  court  for  further  proceedings. 

Mb.  Justice  Fancher  delivered  a  dissenting  opin- 
ion as  follows  : 

I  cannot  give  assent  to  the  proposition  that  the 
Texas  defendant  can  be  brought  before  the  court  by 
publication  in  this  case.  The  insurance  company  is  a 
nonresident  corporation.  It  is  before  the  court  by 
service  of  process  upon  its    agent   in   this    State   by 
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virtue  of  a  statute  on  tlie  subject.  The  nonresident 
defendant  has  such  right  in  the  policy  of  insurance,  or 
in  the  subject  of  litigation  that  it  cannot  be  taken 
away  from  her  unless  the  court  can  gain  jurisdiction 
over  her  person. 

The  principle  is  well  settled  by  all  the  courts  in  this 
country  that  no  effective  i)ersonal  judgment  can  be 
rendered  in  one  State  against  a  nonresident  defendant 
who  is  not  personally  served  with  process  and  does  not 
appear..  Pennoyer  v.  Neff,  95  U.  S.,  714,  24  L.  Ed., 
565;  Cooper  v.  Reynolds,  10  Wall.,  308,  19  L.  Ed.,  931; 
St.  Clare  v.  Cox,  106  U.  S.,  350,  1  Sup.  Ct.,  3W,  27 
L.  Ed.,  222;  Freeman  v.  Alderson,  119  U.  S.,  185,  7 
Sup.  Ct.,  165,  30  L.  Ed.,  372.  All  the  authorities  upon 
the  subject  of  substituted  process  against  a  nonresi- 
dent defendant  recognize  tlie  right  to  affect  his  prop- 
erty, and  in  this  manner  bring  him  before  the  court, 
but  only  to  the  extent  of  his  property  situated  within 
the  jurisdiction  of  the  court.  The  right  to  summon  a 
party  from  his  distant  place  of  abode  and  compel  him 
to  submit  to  an  adjudication  of  matters  in  another 
State  lies  only  in  the  right  to  seize  and  affect  his  prop- 
erty located  in  the  State.  The  law  goes  no  further 
than  this,  and  this  far  only  upon  the  presumption  that 
it  is  supposed  a  party  will  look  after  his  property, 
and,  when  that  is  seized  by  the  law,  he  is  bound  to 
take  notice. 

The  case  of  Seliy  v.  Hamilton,  234  U.  S.,  658,  34 
Su)).  Ct.,  926,  58  L.  Ed.,  1523,  discussed  in  the  opinion 
of  the  majority,  does  not  violate  the  principle  above 
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stated.  That  was  a  case  affecting  the  right  of  a  stock- 
holder in  a  corporation  and  subjecting  him  to  assess- 
ment for  payment  of  debts  and  arose  under  the  Minne- 
sota statute  upon  that  subject.  The  corporation  was 
properly  before  the  court,  and,  of  course,  all  matters 
affecting  the  corporation  as  such,  and  its  property, 
consequently  its  stockholders,  to  the  extent  of  their 
stock,  could  be  adjudicated.  It  was  held  that  the 
statute  provided  reasonable  regulations  for  enforcing 
liability  assumed  by  those  who  became  stockholders 
under  the  laws  of  Minnesota.  The  assessment  as  to  the 
amount  thereof  against  the  stockholders,  including  the 
propriety  and  necessity  for  same,  might  be  made 
effective  against  nonresident  stockholders,  as  well  as 
those  who  were  resident,  after  proper  notice  by  publi- 
cation or  otherwise,  as  directed  by  the  court.  And  in 
fixing  the  amount  of  such  pro  rata  liability  of  stock- 
holders the  court  would  consider  the  expenses  of  the 
receivership,,  the  amount  of  corporate  assets  available, 
the  parties  liable  as  stockholders,  the  nature  and  ex- 
tent of  such  liabilities,  considering  the  probable  sol- 
vency or  insolvency  of  the  stockholders,  and  expenses 
in  levying  the  rate  upon  all  the  parties.  It  was  ex- 
pressly held  that  in  determining  these  matters  the 
judgment  of  the  court  was  not  in  the  nature  of  a  per- 
sonal judgment,  but  the  stockholders  were  deemed  to 
be  represented  by  the  corporation  itself,  which  was 
before  the  court.  This  upon  the  principle  of  the  obliga- 
tion assumed  by  virtue  of  the  relationship  of  the  stock- 
holders to  it.     However,  in  order  to  give  the  stock- 
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holder  the  right  to  make  any  personal  defense,  this 
course  of  procedure  did  not  preclude  him  from"  show- 
ing he  was  not  a  stockholder,  or  not  a  holder  of  as 
many  shares  as  was  alleged,  or  that  he  had  a  claim 
against  the  corporation,  or  any  other  defense  personal 
to  himself.  In  bringing  the  corporation  before  the 
court,  the  stockholders  were  necessarily  before  the 
court,  inasmuch  as  the  several  shares  owned  by  the 
stockholders  compose  the  corporate  body.  The  right 
to  bring  the  stockholder  before  the  court  in  the  first 
instance,  however,  is  upon  the  logical  basis  that,  being 
a  mere  shareholder  in  the  corporation,  he  was  pre- 
sumed to  be  represented  by  the  general  corporate 
body,  and  he  \^as  before  the  court  upon  the  same  prin- 
ciple that  a  nonresident  may  be  brought  before  the 
court  in  any  other  action  to  the  extent  that  he  has 
property  subject  to  seizure  within  the  jurisdiction  of 
the  court. 

The  New  Jersey  case  of  Amparo  Mining  Company 
V.  Fidelity  Trust  Co.,  74  N.  J.  Eq.,  197,  71  Atl.,  605, 
cited  in  the  majority  opinion,  likewise  falls  within  the 
same  rule.  The  court  had  the  corporation  before  it, 
the  stock  of  which  was  owned  in  part  by  the  nonresi- 
dent corporation  sought  to  be  brought  before  the  court 
as  a  defendant.  It  was  held  that  the  stock  of  the  cor- 
poration before  the  court  could  be  ordered  before  it 
at  any  time.  Manifestly  this  was  true,  since  the  stock 
is  but  a  share  in  the  concern  itself  which  was  before 
the  court.  Having  the  corporation  before  the  court, 
it  had  the  several  shares  within  its  control.     These 
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shares  had  been  issued  in  the  State  of  New  Jersey, 
and  the  principal  corporation  was  a  resident  of  that 
State,  and  was  before  the  court  of  the  State  of  its 
residence. 

I  do  not  consider  the  case  of  Wilcox  v.  Morrison,  9 
Lea,  700,  as  authority  here.  It  seems  clearly  dis- 
tinguishable to  my  mind.  The  judgment  in  Tennessee 
was  against  a  resident  of  Tennessee.  Wilcox,  the 
judgment  creditor,  had  transferred  this  judgment  to  a 
trustee  in  Virginia.  Afterward  Wilcox  sought  in 
equity  to  assert  his  rights  to  this  Tennessee  judgment 
on  the  ground  that  the  Virginia  debts  had  been  settled, 
and  it  was  held  he  could  bring  before  the  court  the  non- 
resident trustee  to  whom  the  judgment  had  been  as- 
signed. This  was  correct  upon  the  principle  that 
the  nonresident  trustee  would  have  notice  of  matters 
concerning  this  judgment  just  as  he  would  be  pre- 
sumed to  look  after  property  in  Tennessee.  His  rights 
under  the  judgment  could  only  be  asserted  here,  and 
he  was  forced  to  take  notice  that  the  court  of  equity, 
having  power  to  control  this  judgment,  was  asserting 
this  power.  It  was  very  much  as  if  he  were  a  party 
to  the  judgment  sought  to  be  aflfected,  because  that 
judgment  had  been  assigned  to  him  by  the  plaintiff. 

I  do  not  regard  the,  matters  affecting  this  Texas  de- 
fendant in  the  present  case  as  coming  within  that 
large  class  of  cases  which  are  not  strictly  actions  in 
rem,  but  are  often  spoken  of  as  actions  qiuisi  in  rem. 
These  actions  quasi  in  rem  only  seek  to  subject  certain 
property  of  the  owner  to  the  discharge  of  the  claim 
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asserted,  such  as  attachment  eases,  actipns  for  the 
enforcement  of  mortgages  and  other  liens,  and  all 
other  proceedings  having  for  their  sole  object  the  sale 
or  other  disposition  of  the  property  of  the  defendant 
to  satisfy  the  demands  of  the  plaintiff.  They  differ, 
among  other  things,  from  actions  which  are  strictly 
in  rem,  in  that  the  interest  of  the  defendant  is  alone 
songht  to  be  affected  so  that  citation  to  him  is  re- 
quired, and  the  judgment  therein  is  only  conclusive  be- 
tween the  parties. 

The  State  has  power  over  property  witbin  its  limits 
owned  by  nonresidents,  and  it  is  by  virtue  of  this 
ownership  that  tribunals  can  inquire  into  the  non- 
resident's obligations  to  its  citizens.  The  inquiry  in 
such  case  can  only  proceed  so  far  as  may  be  necessary 
for  the  disposition  of  the  property.  If  the  nonresi- 
dent possesses  no  property  within  the  State,  there  is 
nothing  upon  which  its  tribunals  can  act.  Pennoyer 
V.  Neff;  Freeman  v.  Aldeirson,  supra. 

Now  in  the  present  case,  as  I  view  it,  the  Texas  de- 
fendant has  no  property  within  this  State.  She  is  not 
a  stockholder  of  the  insurance  corporation.  She  has 
no  such  interest  in  the  affairs  of  the  corporation  as 
that  she  will  be  presumed  to  take  notice  of  anything 
respecting  the  court's  action  as  to  the  liability  of  the 
insurance  company. 

It  is  said  that  the  res  is  before  the  court  in  this 
case.  To  my  mind,  no  res  is  here.  The  claim  is  not 
the  res.  The  action  is  entirely  personal.  Suit  upon 
the  subject-matter  of  this  litigation  might  be  brought 
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in  any  State  so  far  as  the  insurance  company  is  con- 
cerned, where  it  might  be  served  with  process  through 
its  proper  agents.  The  Texas  defendant  might  bring 
her  suit  involving  her  rights  in  any  court  in  any  State 
having  such  jurisdiction.  Furthermore,  the  property 
of  the  insuran(  e  company  is  not  before  the  court,  nor 
involved  in  the  suit.  Then  upon  what  principle  must 
she  take  notice  of  a  suit  against  the  corporation  here 
in  Tennessee  t  The  policy  of  insurance  is  like  a  note. 
It  is  not  properly.  It  is  only  the  e\adence  of  the  obliga- 
tion. The  obligation  itself  is  like  a  thing  in  the  air 
which  may  fly  anywhere.  The  suit  is  to  change  or 
declare  a  liability  of  the  insurance  company  personal 
in  its  nature.  Can  it  be  that  a  nonresident  having  an 
interest  in  that  contract  must  take  notice  of  the  pro- 
ceeding and  appear  because  the  insurance  company  is 
before  the  court?  Suppose  this  action  had  been 
brought  in  any  other  of  the  many  States  where  the 
insurance  company,  no  doubt,  does  business  and  has 
agents;  will  Mrs.  Young,  the  nonresident  having  an 
interest  in  the  obligation  of  insurance,  be  forced  to 
take  cognizance  and  appear,  upon  mere  constructive 
notice  ?    We  think  not. 

It  was  suggested  in  argument  that  under  modern  in- 
surance the  policy  holder  has  a  right  to  share  in  cer- 
tain surplus  arising  from  the  earnings  on  money  paid 
in  by  the  policy  holder  as  premiums  in  excess  of  the 
amount  neccvssaiy  to  carry  the  actual  risk.  If  this 
be  so,  it  is  still  a  personal  relationship  arising  from 
the  contract  of  insurance,  the  main  feature  "of  which 
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is  the  insurance,  not  as  an  investment  or  shareholder 
in  the  company,  but  to  indemnify  the  holder  against 
the  loss.  But,  if  the  policy  holder,  under  modem  in- 
surance, has  certain  rights  in  the  earnings  of  the  com- 
pany, this  suit  is  not  to  change  or  affect  the  status 
of  policy  holders  in  general  upon  the  principle  that 
they  hold  a  position  analogous  to  stockholders.  In 
point  of  fact,  such  policy  holders  do  not  stand  in  such 
relationship  that  a  suit  against  the  company  will 
authorize  the  court  to  deal  with  them  upon  the  grounds 
held  in  Amparo  Mining  Company  v.  Fidelity  Trust  Co. 
and  Selig  v.  Hamilton,  supra,  that,  having  the  corpora- 
tion before  the  court,  the  shares  therein  are  subject  to 
its  orders.  This  is  not  a  suit  to  change  the  relation- 
ship of  the  shareholders  to  the  corporation.  It  is  a 
suit  entirely  of  a  personal  nature  and  involving  the 
rights  under  one  policy  alone. 

The  publication  has  its  office,  but  it  does  not  give 
actual  notice.  The  party  sought  to  be  brought  before 
the  court  in  reality  is  before  the  court  by  the  publica- 
tion, not  alone,  but  in  conjunction  with  the  assertion 
by  the  court  of  control  over  the  property  or  res  within 
its  jurisdiction. 

Webster  defined  ''due  process  of  law"  in  his  argu- 
ment in  the  Dartmouth  College  Case  as  ' '  a  law  which 
hears  before  it  condemns;  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial."  With- 
in that  fundamental  right,  how  can  it  be  said  that  a 
court  proceeds  to  hear  and  give  trial  when  no  actual 
personal  notice  is  given,  and  when  no  property  of  the 
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defendant  is  affected  within  the  control  of  the  court, 
which  will  aflford  presumptive  notice! 

The  whole  proposition  reduces  to  the  question  of 
notice.  I  am  Imable  to  see  how  notice  can  be  had  as 
here  attempted,  within  the  rules  governing  the  actiop 
of  courts  exercising  power  only  within  a  given  juris- 
diction, within  which  the  defendant  does  not  come.  I 
therefore  respectfully  dissent  from  the  opinion  of  the 
majority  on  this  question,  believing  the  chancellor  was 
correct  sustaining  the  demurrer  of  the  insurance 
company.* 

Me.  Justice  Buchanan  delivered  a  dissenting  opin- 
ion as  follows : 

'^Jurisdiction  has  been  well  defined  to  be  a  power 
constitutionally  conferred  upon  a  judge  or  magistrate 
to  take  cognizance  of  and  determine  causes  according 
to  law  and  to  carry  his  sentence  into  execution." 
Swift  &  Co.  V.  Warehouse  Co.,  128  Tenn.  (1  Thomp.), 
82-100,  158  S.  W.,  480 ;  Cyc.  vol.  11,  p.  660.  The  pri- 
mary question  in  the  present  case  is  whether  such 
power  was  in  the'  chancery  court  of  Davidson  county, 
in  respect  of  the  right  of  Mrs.  Young  which  it  was  the 
purpose  of  the  bill  to  have  the  court  adjudicate  by  its 
decree.  His  honor  the  chancellor  held  that,  under  the 
facts  disclosed  by  the  bill,  no  such  jurisdiction  or 
power  existed  in  his  court,  and,  in  my  opinion,  that 
holding  was  correct.  The  right  sought  to  be  affected 
by  the  decree  was  one  which  existed  wholly  under  con- 
tracts referred  to  in  the  bill.    The  first  of  these  was 
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a  contract  between  complainant  and  the  insurance  com- 
pany; the  second  a  contract  of  assignment  between 
complainant  and  his  mother  by  which  complainant 
made  an  assignment,  absolute  on  its  face,  of  all  his 
rights  under  the  insurance  contract  to  his  mother. 
The  mother  died,  and,  by  operation  of  law,  all  her 
rights  under  the  absolute  assignment  were  cast  upon 
her  distributees;  ]Mrs.  Young  being  one  of  this  class. 
The  bill  was  filed  for  the  purpose  of  reforming  the 
contract  between  complainant  and  his  mother  in  such 
manner  as  to  wholly  defeat  the  right  of  Mrs.  Young 
and  the  other  distributees,  under  the  assignment  and 
descent  cast,  as  above  stated. 

Now  the  right  of  Mrs.  Young,  under  the  foregoing 
contracts,  is  wholly  incorporeal  in  character.  It  is  a 
right  in  property  of  the  same  character.  Her  right 
is  one  which  inheres  in  her  person.  It  is  attached  to 
no  tangible  pro])erty,  and  it  is  capable  of  being 
brought  into  judgment  only  by  personal  service  of 
process  ujwn  her,  affording  notice  to  her  that  her 
right  is  in  question,  and  opportunity  to  defend  the 
same.  It  is  not  pretended  that  such  service  of  process 
was  had  upon  her.  She  was  beyond  the  jurisdiction 
of  the  court  when  the  bill  was  filed,  and  when  the 
court  sustained  the  demurrer  to  its  jurisdiction.  She 
was  at  the  tim(»s  aforesaid  a  resident  of  the  State  of 
Texas.  If  the  case  were  different  in  its  facts,  as,  for 
instance,  if  the  bill  had  sought  to  subject,  under  the 
decree  of  the  (»ourt,  a  right  to  real  proi:>erty  within  the 
local  jurisdiction  of  the  court,  or  a  right  to  tangible 
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personal  poperty  located  within  the  jurisdiction  of  the 
court,  or  other  character  of  property  so  situated  that 
the  court  assuming  the  jurisdiction  would  be  in  a  posi- 
tion to  protect  the  rights  of  parties,  the  court  might 
well  have  assumed  jurisdiction.  In  such  classes  of 
cases  the  court  can  lay  its  hand  upon  the  property, 
and  thereby  draw  into  its  jurisdiction  the  rights  of 
parties  attached  to  the  particular  property  over  which 
the  court  has  assumed  jurisdiction.  But  no  feuch  case 
is  presented  here.  The  property  right  of  Mrs.  Young 
is  whoUy  intangible,  and  is  attached  to  no  property 
which  by  any  proceeding  in  this  cause  has  or  can  be 
brought  within  the  local  jurisdiction  of  the  court.  Her 
property  right  sought  to  be  reached  by  the  decree  is 
inseparable  from  her  person,  except  by  her  voluntary 
surrender  of  it  with  or  without  consideration,  her 
death,  or  the  judgment  or  decree  of  a  court  of  compe- 
tent jurisdiction  founded  on  her  voluntary  appearance 
or  process  personally  served  upon  her. 

*  *  The  several  States  are  of  equal  dignity  and  author- 
ity, and  the  independence  of  one  implies  the  exclusion 
of  power  from  all  others.  And  so  it  is  laid  down  by 
jurists,  as  an  elementary  principle,  that  the  laws  of 
one  State  have  no  operation  outside  of  its  territory, 
except  so  far  as  is  allowed  by  comity,  and  that  no  tri- 
bunal established  by  it  can  extend  its  process  beyond 
that  territory  so  as  to  subject  either  persons  or  prop- 
erty to  its  decisions.  *Any  exertion  of  authority  of 
this  sort  beyond  this  limit     .     .     .    is  a  mere  nullity, 
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and  incapable  of  binding  such  persons  or  property  in 
any  other  tribunal.'  "  Permoyer  v.  Neif,  95  TJ.  S., 
714,  24  L.  Ed.,  565. 

As  I  see  this  suit,  it  was  not  a  proceeding  in  rem, 
nor  even  one  quasi  in  rem,  but  was  purely  a  personal 
action  involving  only  personal  and  intangible  property 
rights  where  the  jurisdiction  of  the  subject-matter  of 
the  suit  could  only  be  acquired  by  personal  service 
of  process  upon  the  parties  in  interest.  In  Pennoyer 
V.  Neff,  supra,  it  was  said: 

''Jurisdiction  is  acquired  in  one  of  two  modes: 
First,  as  against  the  person  of  the  defendant  by  the 
service  of  process;  or,  secondly,  by  a  procedure 
against  the  property  of  the  defendant  within  the  juris- 
diction  of  the  court.  In  the  latter  case  the  defendant  is 
not  personally  bound  by  the  judgment  beyond  the  prop- 
erty in  question,  and  it  is  immaterial  whether  the  pro- 
ceeding against  the  property  be  by  an  attachment  or 
bill  in  chancery.  It  must  be  substantially  a  proceeding 
in  rem/' 

On  the  grounds  above  stated,  and  those  advanced  in 
the  dissenting  opinion  of  Mr.  Justice  Fancheb,  in 
which  I  concur,  I  respectfully  dissent  from  the  opinion 
of  the  majority  of  the  court  in  this  cause. 
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Sam  Cohn  v.  J.  N.  Ltjnn.* 
{NashvUle.    December  Term,  1915.) 

1.  BILLS  AND  NOTES.     Validity.     Illegal  transactions. 

A  note  executed  in  violation  of  a  penal  statute  is  absolutely  void 
not  only  between  tbe  parties,  but  even  as  against  an  innocent 
holder.     <Po«f,  pp.  549-550.) 

Acts  cited  and  construed:     Acts  1897,  ch.  77. 

Cases  cited  and  approved:  Webb  v.  Tarver  &  Wife,  2  Tenn.,  Chan. 
App.,  366;  Pinney  v.  First  Nat.  Bank  of  Concordia,  68  Kan.,  223; 
Snoddy  v.  Bank,  88  Tenn.,  573;  Bank  v.  Chapman,  122  Tenn.,  415. 

2.  BILLS    AND    NOTES.      Recital    of   consideration.      Note   for 
patent  right. 

Where  a  party  sold  defendant  a  quantity  of  patented  articles  and 
granted  him  an  exclusive  right  to  sell  such  articles,  and  such 
others  as  he  might  order,  in  certain  territory,  and  in  considera- 
tion of  the  articles  purchased,  and  the  exclusive  right  to  sell,  de- 
fendant executed  his  note  for  $495,  the  note  was  not  invalid^ated 
by  noncompliance  with  Acts  1897,  ch.  77,  sec.  1,  making  it  un- 
lawful to  take  or  receive  any  note  for  the  sale  of  a  patent  right  or 
any  interest  therein  unless  it  shall  clearly  appear  upon  the  face 
of  the  note  that  it  is  given  in  the  purchase  of  a  patent  right  or 
interest  therein,  as  a  license  to  sell  patented  articles  conveys  no 
interest  in  the  patent.    (Post,  pp.  550-552.) 

Case  cited  and  construed:    Waterman  v.  Mackenzie,  138  U.  S.,  252. 

3.  BILLS  AND  NOTES.     Penal  statutes.     Construction. 

Acts  1897,  ch.  77,  requiring  notes  given  for  the  sale  of  a  patent 
right  or  interest  therein  to  show  on  their  face  that  they  are  so 
given,  and  making  a  violation  thereof  a  felony,  is  a  penal  act, 
and  must  be  strictly  construed.  (Post,  pp.  552,  553.) 

Cases  cited  and  approved:  Woods  &  Sons  v.  Carl,  203  U.  S.,  358; 
Allen  v.  Riley,  203  U.  S.,  347. 


*The  question  of  notes  for  patent  rights  is  discussed  under 
general  phases  in  notes  in  20  U  R.  A.,  605;  10  L.  R.  A.  (N.  S.),  842; 
24  U  R.  A.  (N.  S.),  1057;    29  U  R.  A  (N.  S.),  385. 
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FROM  DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — H. 
M.  IkIeeks,  Judge. 

Nathan  Cohn,  for  plaintiff. 
Jno.  T.  Allen,  for  defendant. 

Mil  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

On  November  9,  1911,  one  Notman  sold  to  defendant 
three  hundred  and  thirty-three  **fuel  savers,"  pat- 
ented articles.  At  the  same  time,  as  ^territorial 
agent"  of  his  company,  the  owner  of  the  patent,  he 
arranged  to  let  defendant  have  an  exclusive  right  to 
sell  these  articles  and  such  others  as  he  might  order, 
in  the  State  of  Tennessee,  a  writing  being  delivered 
at  the  time,  duly  signed  by  the  owner  of  the  patent, 
and  delivered  to  defendant.  In  consideration  of  the 
articles  purchased  and  the  exclusive  right  to  sell  in 
Tennessee,  defendant  executed  to  Notman  his  note  for 
$495,  due  at  a  future  date.  This  note  was  within  a  day 
or  two  thereafter  sold  by  Notman  to  the  plaintiff,  the 
latter  purchasing  for  a  valuable  consideration  and 
without  notice  of  any  infirmity  in  the  instrument. 
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The  note  not  being  paid  at  maturity,  plaintiff  sued 
defendant  before  a  justice  of  the  peace.  After  judg- 
ment before  that  officer  the  case  was  taken  by  appeal 
to  the  circuit  court  of  Davidson  county,  and  judgment 
was  there  rendered  in  favor  of  defendant.  On  appeal 
to  the  court  of  civil  appeals  that  judgment  was  af- 
firmed. The  case  was  then  brought  here  under  the  writ 
of  certiorari. 

It  is  insisted  in  support  of  the  judgment  that  the 
note  was  absolutely  void,  because  executed  in  viola- 
tion of  chapter  77  of  the  Acts  of  1897  of  this  State. 

Section  1  of  this  act  reads: 

''Hereafter  it  shall  be  unlawful  for  any  person, 
either  in  his  own  behalf  or  in  a  representative  capacity 
to  take  or  receive  for  the  sale  of  a  patent  right  or  any 
interest  therein,  a  note  or  other  written  security  given 
for  such  right  or  any  interest  therein  unless  it  shall 
clearly  appear  upon  the  face  of  the  note  or  other  se- 
curity that  the  same  is  given  in  the  purchase  of  a 
patent  right  or  an  interest  therein." 

Section  2  makes  the  violation  of  section  1  a  felony 
punishable  by  imprisonment  in  the  penitentiary  for 
not  less  than  one  nor  more  than  five  years. 

It  is  insisted  that,  inasmuch  as  the  note  in  question 
was  executed  in  violation  of  a  penal  statute,  it  was 
absolutely  void,  not  only  between  the  parties,  but  even 
as  against  an  innocent  holder. 

It  is  clear  that  a  note  given  in  violation  of  a  penal 
statute  would  be  void  as  between  the  parties.  Wehb 
V.  Tarver  and  Wife,  2  Tenn.  Chan.  App.,  366;  Pinney 
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V.  First  National  Bank  of  Concordia,  68  Kan.,  223,  75 
Pac,  119, 1  Ann.  Cas.,  331,  and  note. 

In  Snoddy  v.  Bank,  88  Tenn.,  573,  13  S.  W.,  127,  7 
L.  R.  A.,  705,  17  Am.  St.  Rep.,  918,  it  was  held  that  a 
note  given  for  a  gaming  consideration  was  void  in  the 
hands  even  of  an  innocent  holder ;  but  in  the  later  case 
of  Bank  v.  Chapman,  122  Tenn.,  415,  423,  424,  123  S. 
W.,  641,  it  was  said  that  Snoddy  v.  Bank  was  based  on 
an  express  statute,  making  the  contract  void  in  direct 
terms. 

But  it  is  unnecessary  to  go  into  this  phase  of  the 
case.  The  real  question  to  be  determined  is  whether 
the  facts  show  that  Notman  or  his  company  assigned 
to  defendant  a  patent  right  or  any  interest  therein. 
It  is  clear  that  what  operated  as  a  consideration  for 
the  note  consisted  only  of  the  three  hundred  and 
thirty-three  fuel  savers,  and  an  exclusive  license  to  sell 
in  Tennessee.  License  to  sell  patented  articles  does 
not  convey  any  interest  in  the  patent.  Waterman  v. 
Mackenzie,  138  U.  S.,  252,  11  Sup.  Ct.,  334,  34  L.  Ed., 
923. 

In  that  case,  after  referring  to  the  fact  that  under 
the  federal  laws  the  grant  to  the  patentee,  his  heirs 
and  assigns,  is  of  the  exclusive  right  to  make,  use,  and 
vend  the  invention,  etc.,  it  is  said: 

*'The  monopoly  thus  granted  is  one  entire  thing, 
and  cannot  be  divided  into  parts  except  as  authorized 
by  those  laws.  The  patentee,  or  his  assigns,  may,  by 
instruments  in  writing,  assign,  grant  and  convey, 
either:   (1)  the  whole  patent,  comprising  the  exclusive 
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right  to  make,  use,  and  vend  thlB  invention  throughout 
the  United  States;  or  (2)  an  undivided  part  or  share 
of  that  exclusive  right;  or  (3)  the  exclusive  right  under 
the  patent  within  and  throughout  a  specified  part  of 
the  United  States.  .  .  .  Any  assignment  or  trans- 
fer short  of  one  of  these,  is  a  mere  license,  giving  the 
licensee  no  title  to  the  patent,  and  no  right  to  sue  at 
law  in  his  own  name  for  an  infringement." 

Among  other  matters  in  that  case,  the  court  consid- 
ered an  instrument  by  which  the  owner  of  the  patent 
granted  to  another  *'the  sole  and  exclusive  right  *and 
license  to  manufacture  and  sell  fountain  pen  liolders 
containing  the  said  patent  improvement  throughout 
the  United  States."  The  court  said  that  this  did  not 
include  the  right  to  use  such  penholders,  at  least  if 
manufactured  by  third  persons,  and  was  therefore  a 
mere  license,  and  not  an  assignment  of  any  title. 

In  another  part  of  the  opinion  the  court  said  the 
grant  of  an  exclusive  right  under  the  patent  within  a 
certain  district  which  did  not  include  the  right  to  make 
and  use  and  the  right  to  sell  was  not  the  grant  of  a 
title  in  the  whole  patent  right  within  the  district,  and 
was  therefore  only  a  license. 

**Such,  for  instance,"  said  the  court,  '4s  a  grant 
of  the  full  and  exclusive  right  to  make  and  vend  within 
a  certain  district,  reserving  to  the  grantor  the  right  to 
make  within  the  district  to  be  sold  outside  of  it.  .  .  . 
So  is  a  grant  of  the  exclusive  right  to  make  and  use, 
but  not  to  sell,  patented  machines  within  a  certain  dis- 
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trict.  .  .  .  So  is  an  instrument  granting  the  sole 
right  and  privilege  of  manufacturing  and  selling  pat- 
ented articles,  and  not  expressly  authorizing  their  use, 
because,  though  this  might  carry  by  implication  the 
right  to  use  articles  made  under  the  patent  by  the  li- 
censee, it  certainly  would  not  authorize  him  to  use  such 
articles  made  by  others. '  * 

Our  act  of  1897  above  referred  to  forbids  the  taking 
of  a  note  *  *  for  the  sale  of  a  patent  rigjit  or  any  interest 
therein,"  unless  it  shall  appear  upon  the  face  of  the 
note  that  it  was  given  '4n  the  purchase  of  a  patent 
right  or  an  interest  therein."  The  language  quoted 
mus.t  be  construed  in  its  technical  sense,  which  we  have 
found  does  not  include  a  license  to  sell  patented  arti- 
cles. We  say  it  must  be  construed  strictly  because  it 
is  a  penal  act.  For  the  purposes  of  the  present  case 
it  must  be  construed  as  if  one  were  before  us  under 
an  indictment  charging  him  with  a  violation  of  this 
statute. 

We  are  fully  aware  of  the  fact  that  the  evil  sought 
to  be  remedied  by  the  legislature  was  the  practice  of 
frauds  by  wandering  vendors  of  patents  and  interests 
in  patents.  It  may  be  also  that  the  purpose  was  to 
reach  instances  wherein  merely  the  sale  of  territory 
was  made  under  such  a  license  as  we  have  before  us  in 
the  present  case.  If  so,  the  language  is  not  sufficient 
to  cover  it,  and  we  cannot  stretch  the  statute  to  reach 
the  particular  case.  In  the  State  of  Arkansas  the  evil 
has  been  remedied  by  an  act  which,  in  direct  terms, 
makes  the  note  void  in  the  hands  of  an  innocent  holder. 
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and  this  was  held  constitutional  in  John  Woods  &  Sons 
V.  Carl,  203  U.  S.,  358,  27  Sup.  Ct.,  99,  51  L.  Ed.,  219. 
Whether  the  Arkansas  statute  would  cover  a  state  of 
facts  such  as  we  have  before  us  we  do  not  consider,  but 
only  refer  to  the  provision  making  void  the  negotiable 
instrument  in  the  hands  of  every  one.  There  is  a 
somewhat  similar  case  arising  under  a  Kansas  statute. 
Allen  V.  Riley,  203  U.  S.,  347,  27  Sup.  Ct.,  95,  51  L. 
Ed.,  216,  8  Ann.  Cas.,  137.  The  latter  act  however, 
does  not  provide  that  the  note  shall  be  void  in  the 
hands  of  an  innocent  holder. 

On  the  grounds  stated;  we  are  of  the  opinion  that 
the  judgment  of  the  court  of  civil  appeals  was  errone- 
ous, and  must  therefore  be  reversed,  and  a  judgment 
will  be  entered  here  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  and  interest,  and  for  the  costs,  and 
a  reasonable  attorney's  fee  provided  for  in  the  face 
of  the  note. 


554  TENNESSEE  REPORTS.     [133  Tenn. 

Tillman  ▼.  Lewisburg  ft  N.  R.  Co. 

Martha  S.  TiiJjMan  v.  Lewisburg  &  Northern  Ratl- 

ROAD  Company. 

(Nashville.    December  Term,  1915.) 

1.  STIPULATIONS.      Condemnation    proceedings.      Agreement. 
Effect. 

Where,  in  condemnation  proceedings,  by  agreement  the  right  was 
reserved  to  a  co-owner  to  claim  in  a  future  suit  incidental  dam- 
ages to  another  tract  of  land,  her  case  in  such  subsequent  suit 
must  be  viewed  as  if  her  claim  to  damages  were  being  urged 
in  the  condemnation  proceeding.     {Post,  p,  556.) 

2.  EMINENT  DOMAIN.     Right  to  damages.     Separate  titles. 
Where  a  wife  owned   a  tract  of  land,  and,  together  with  her 

husband  as  tenant  by  the  entirety,  owned  a  tract  across  a  public 
turnpike  which  was  used  with  individually  owned  tract,  she 
could  not,  upon  condemnation  by  a  railroad  of  a  right  of  way 
through  the  tract  owned  by  her  and  her  husband  by  the  entirety, 
recover  damages  to  the  tract  individually  owned  by  her.  (Post, 
pp,  556-561.) 

Cases  cited  and  approved:  Indiana,  etc.,  R.  Co.  v.  Conness,  184 
111.,  178;  Conness  v.  Indiana,  etc.,  R.  Co.,  193  111.,  464;  Potts  v. 
Railroad  Co.,  119  Pa.,  278;  U.  S.  v.  Inlots,  Fed.  Cas.,  l)o.  15,  441a; 
Leavenworth,  etc.,  R.  Co.  v.  Wilkins,  45  Kan.,  674;  Southern  R. 
Co.  V.  Jennings,  130  Tenn.,  450. 

Cases  cited  and  distinguished:  Chicago,  etc.,  R.  Co.  v.  Drexel,  110 
111.,  80;  Smith  County  v.  Lahore,  37  Kan.,  480;  Glendenning  v. 
Stahley,  173  Ind.,  674. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — A. 

G.  EUTHERFOBD^  JudgO. 
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J.  M.  Andebson  and  Lewis  Tuslman,  for  plaintiff. 

F.  M.  Basb,  Jno.  B.  Kebbmi  and  Ed.  T.  Seay,  for  de- 
fendant. 

« 

Mb.  Justice  Wiliaa^ms  delivered  the  opinion  of  the 
Court. 

In  this  cause  a  demurrer  to  the  declaration  was 
sustained  by  the  circuit  judge,  and  the  court  of  civil 
appeals  on  appeal  affirmed  the  ruling. 

In  the  declaration  it  was  averred  that  in  March, 
1896,  plaintiff  and  her  husband  became  the  owners  as 
tenants  by  the  entirety  of  a  tract  of  one  hundred  and 
five  acres;  that  in  June,  1887,  plaintiff  became  the 
owner,  to  her  sole  and  separate  use,  of  a  tract  of 
twenty-five  acres  lying  opposite  the  one  hundred  and 
five-acre  tract  and  separated  from  it  only  by  a  public 
turnpike;  that  the  plaintiff's  residence  is  located  on 
the  smaller ,  tract ;  that  the  two  tracts  were  and  had 
been  continuously  used  and  operated  together,  or  as 
one  farm;  and  that  the  residence,  barn,  and  servants^ 
houses  situated  on  the  one  are  supplied  with  water  by 
means  of  a  reservoir  located  on  the  other  tract. 

It  was -further  averred  that  the  railway  company 
had  instituted  a  proceeding  to  condemn  a  strip  through 
the  larger  tract  as  a  right  of  way,  and  that  for  the 
value  of  that  strip  and  for  incidental  damages  to  the 
remainder  of  that  one  hundred  and  five-acre  tract 
plaintiff  and  her  husband,  tenants  by  the  entirety,  had 
received  payment;  but  that,  under  the  terms  of  an 
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agreement  in  that  proceeding,  the  right  was  reserved 
to  plaintiff  to  claim  in  a  future  suit  incidental  damages 
to  the  smaller  tract,  so  individually  owned  by  plaintiff. 
The  present  action  was  thereupon  brought  for  this 
purpose. 

The  demurrer  set  forth  two  grounds:  (1)  That 
plaintiff's  land  was  not  shown  to  be  a  part  of  the  tract, 
a  portion  of  which  was  taken  for  the  right  of  way ;  and 
(2)  that  the  title  to  land  as  to  which  damages  are  now 
claimed  was  in  plaintiff,  and  the  title  to  the  one  hun- 
dred and  five-acre  tract  subjected  to  the  easement  was 
vested  in  her  and  her  husband,  and  that,  the  owner- 
ship being  thus  variant,  the  claim  of  damages  could  not 
be  supported. 

In  our  opinion  a  decision  on  the  last  point  will  be 
determinative  of  the  question  of  liability,  and  we 
shall  not  discuss  the  first. 

As  we.  consider,  the  case  of  plaintiff  must  be  viewed 
as  if  her  claim  to  damages  to  the  smaller  tract  were 
being  urged  in  the  condemnation  proceeding  that  af- 
fected the  larger  tract.  The  damages  of  the  character 
claimed  can  only  be  such  as  are  incident  to  the  taking 
of  a  part  of  the  latter  tract  for  a  railway  right  of  way. 

The  authorities  are  surprisingly  few  that  deal  with 
the  question  of  an  allowance  of  incidental  damages 
to  the  owner  of  an  adjoining  tract  where  the  title- 
holding  of  the  same  is  not  identical  with  that  of  the 
lands  affected  by  the  actual  condemnation-taking,  both 
of  which  tracts  are  claimed  to  be  actually  used  as  one. 
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In  Indiana,  etc.,  R.  Co.  v.  Conness,  184  111.,  178,  56 
N.  E.,  402,  it  was  held,  where  a  strip  of  land  was  con- 
demned wholly  within  a  quarter  section  owned  by  a 
person  in  fee,  that  the  owner  might  also  recover  for 
injury  to  his  interest  as  a  tenant  in  common  of  a  re- 
mainder estate  in  an  adjoining  quarter  section.  On 
a  second  appeal  of  the  case,  the  interference  with  the 
operation  of  the  two  sections  as  one  farm  was  urged  as 
a  ground  of  relief  (Conness  v.  Indiana,  etc.,  R.  Co., 
193  HL,  464,  62  N.  E.,  221),  and  it  was  further  held 
that  the  jury  could  not  take  into  consideration  the  fact 
(hat  the  right  of  way  would  divide  the  two  sections 
so  as  to  render  difficult  of  access  to  the  owners  of  the 
quarter  held  in  fee  to  wells  and  buildings,  located  on 
the  quarter  in  which  his  interest  was  one  as  tenant 
in  common  in  remainder.  It  was  said  that  the  jury 
must  not  take  into  account  the  fact  that  the  right  of 
way  divided  the  two  interests,  but  must  consider  each 
as  if  they  were  standing  alone,  or  '*as  if  the  other  of 
the  two  interests  belonged  to  an  entire  stranger.'* 
Yet  a  judgment  for  some  damage  to  the  untouched 
quarter  section  was  allowed  to  stand,  but  that  appears 
to  have  been  based  on  a  provision  of  the  Constitution 
of  Illinois,  and  this  particular  ruling  makes  the  case 
an  inapplicable  precedent  in  this  State. 

In  Chicago,  etc.,  R.  Co.  v.  Dresel,  110  111.,  89,  it  ap- 
peared : 

Dresel  was  in  the  possession  of  lots  two  to  fifteen, 
inclusive,  cultivated  by  him  as  a  whole  as  a  flower 
garden.     Lots  two  to  nine  were  held  under  a  lease. 
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Lots  ten  to  fifteen  were  owned  by  him  in  fee.  The 
strip  sought  to  be  condemned  was  off  of  the  leased  lots, 
and  it  was  attempted  to  be  subjected  as  a  part  of  a 
leasehold  interest.  His  residence  and  barn  were  upon 
lots  fourteen  and  fifteen. 

Instructions  of  the  trial  judge  to  the  jury  were  ap- 
proved which  went  on  the  theory  that  if  the  lots  had 
a  special  capacity,  as  an  entirety,  for  the  purpose  of 
flower  gardening,  and  were  so  used,  Dresel  could  re- 
cover for  depreciation  of  the  value  of*  the  whole  for 
the  residue  of  the  lease  term.    The  court  said : 

^'Appellant  proposed  to  take  a  portion  of  the  lots 
held  by  the  lease.  If  by  so  doing  the  market  value  of 
the  whole  track  was  lessened  during  the  two  years 
which  appellee  had  the  right  to  hold  and  use  the  same, 
to  that  extent  he  was  damaged,  and  while  no  part  of 
the  lots  he  owned  in  fee  was  taken,  still,  by  the  taking, 
as  his  property  held  in  fee  and  by  lease  was  damaged, 
he,  in  justice,  ought  to  be  entitled  to  recover  so  far 
as  the  market  value  of  his  property  was  depreciated. ' ' 

See,  also,  in  the  same  connection.  Smith  County  v. 
Lahore,  37  Kan.,  480,  15  Pac,  577. 

Glendenmng  v.  Stahley,  173  Ind.,  674,  91  N.  E.,  234, 
dealt  with  a  claim  of  damages  incident  to  the  laying 
out  of  a  public  highway.  Glendenning  owned  an 
eighty-acre  tract  lying  immediately  north  of  the  high- 
way, and  he  and  his  wife  as  tenants  by  entirety  owned 
a  twenty-acre  tract  lying  directly  south  of  the  road. 
It  was  sought  to  show  the  market  value  of  the  twenty 
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acres,  considered  in  connection  with,  because  used 
along  with,  the  eighty-acre  tract,  as  at  the  time  farmed. 
The  trial  court  excluded  the  offered  testimony,  saying : 

*  *  It  is  settled  that,  in  determining  the  amount  of  spe- 
cial benefits  or  damages  sustained  by  any  one  pro- 
prietor, all  land  belonging  to  him  lying  in  a  contiguous 
body,  and  used  together  for  a  conmaon  purpose,  will 
be  considered  as  one  tract  or  farm.  .  .  .  This 
principle  cannot  be  extended  to  cover  lands  owned  by 
different  proprietors,  although  contiguous  and  used 
under  one  management  and  for  a  common  purpose.  * ' 

In  Potts  V.  Railroad  Co.,  119  Pa.,  278,  13  Atl.,  291, 
4  Am.  St.  Rep.,  646,  the  land  condemned  was  the  in- 
dividual property  of  Potts,  while  the  second  tract  was 
the  property  of  Potts  and  another  as  tenants  in  com- 
mon. Held  that,  notwithstanding  a  claim  of  a  com- 
mon use,  the  assessment  of  damages  should  be  confined 
to  the  lot  a  portion  of  which  was  taken  for  the  rail- 
road 's  use ;  *  ^  the  fee  was  held  and  owned  by  different 
persons ;  neither  of  them  could  be  considered  as  appur- 
tenant to,  or  part  and  parcel  of,  the  other. ' ' 

Where  a  leasehold  estate  was  condenmed,  a  claim 
for  damages  by  the  lessee  in  respect  of  property  owned 
by  him  individually,  separated  from  the  condemned 
property  by  an  alley,  but  used  by  him  in  connection 
with  that  property  in  the  conduct  of  his  business,  was 
denied.    U.  S.  v.  Inlots,  Fed.  Cas.,  No.  15,  441a. 

The  case  of  Leavenworth,  etc.,  R.  Co.,  v.  WUkins, 
45  Kan.,  674,  26  Pac,  16,  relied  on  by  appellee  railway 
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company,  went  off  on  a  question  of  pleading  without 
the  court  reaching  the  particular  question  of  substan- 
tive law  now  under  consideration.  The  case  of  Smith 
County  V.  Lahore,  supra,  was  cited,  but  its  ruling  on 
the  immediate  question  was  not  disapproved. 

We  think  the  better  rule  is  that  announced  in  the 
Indiana  and  Pennsylvania  cases. 

In  the  case  at  bar  we  think  it  quite  manifest  that 
plaintiff's  claim  cannot  be  supported  on  principle. 
The  two  tracts  are  held  by  different  titles  vested  in 
different  persons.  Separate  condemnation  proceed- 
ings would  be  required  to  condemn  a  right  of  way 
over  them,  and  separate  suits  would  have  to  be  brought 
for  damages  by  the  distinct  owners  against  an  appro- 
priator  for  injuries  done  the  tracts.  When  we  look 
upon  a  condemnation  as  a  compulsory  sale,  made  for 
the  parties  by  the  law  (Southern  R.  Co.  v.  Jennings, 
130  Tenn.,  450, 171  S.  W.,  82),  the  law  thus  would  bring 
the  railway  in  confrontation  with  two  distinct  owner- 
ships. 

Assume  that  the  plaintiff,  Mrs.  Tillman,  were  the 
owner,  as  tenant  in  common,  of  a  one-tenth  undivided 
interest  in  the  larger  tract.  May  it  be  held  that  a 
condemnation  affecting  that  small  interest  would  sup- 
port the  claim  here  urged  for  damages  done  to  the 
entire  tract  solely  owned  by  herf  If  so,  other  such 
tenants  in  common  owning  contiguous  tracts  individ- 
ually could  do  so  in  like  manner,  and  it  is  conceivable 
that  if  the  right  of  way  were  taken  out  of  a  small 
boundary  so  owned  in  common,  surrounded  by  large 
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tracts  severally  owned  by  the  tenants  in  common,  enor- 
mous damages  could  be  collected  from  the  condemnor 
under  the  rule  contended  for  by  the  appellant. 

Let  the  attitude  of  the  case  be  reversed,  by  supposing 
that  plaintiff's  individually  owned  tract  had  been 
specially  benefited  by  the  construction  of  the  railway 
over  the  adjoining  tract,  but  that  the  balance  of  the 
larger  tract  was  incidentally  damaged.  Would  it  be 
either  fair  or  sound  to  hold  that  this  incidental  damage 
should  be  offset  by  the  benefits  accruing  to  the  smaller 
tract?  Would  it  not  be  an  abundant  reply  that  mu- 
tuality of  parties  or  ownership  was  lacking  to  justify 
such  a  set-off!    We  think  so. 

We  think  the  case  has  been  properly  disposed  of. 
Writ  of  certiorari  denied. 

Neil,  C.  J.,  being  incompetent,  took  no  part  in  the 
decision  in  this  case. 
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I.  J.  Cooper  Rubber  Co.  v.  J.  T.  Johnson  et  al. 
{NdshviUe.    December  Term,  1915.) 

1.  CORPORATIONS.     Foreign  corporations.     "Doing  business." 
"Factor."     "Commission  merchant." 

A  foreign  corporation,  which  consigned  tires  for  sale  to  a  company 
handling  automobile  accessories  in  the  State,  was  not  "doing 
business"  within  the  State  to  render  necessary  compliance  with 
the  foreign  corporation  act  as  a  condition  precedent  to  its  right 
to  recover  of  the  sureties  on  the  bond  of  the  consignee,  since  the 
business  of  a  "factor"  or  "commission  merchant,"  synonymous 
terms,  meaning  one  whose  business  is  to  receive  and  sell  goods 
for  commission,  is  not  the  conduct  of  an  agency  or  business  for 
the  consignor  of  the  goods  sold  where  the  factor  picks  customers 
at  his  own  risk  and  the  consignor  does  not  exclusively  own  the 
proceeds.     {Post,  pp,  564-567.) 

Case  cited  and  approved:  Gunn  v.  White  Sewing  Machine  Co., 
57  Ark.,  24. 

Cases  cited  and  disapproved:  Com.  v.  Parlin,  118  Ky.,  168;  Heseig- 
Ellis  Drug  Co.  V.  Sly,  88  Kan.,  60;  Stein  Doubly  Cushion  Tire  Co. 
V.  Wm.  Fulton  Co.  (Tex.  Civ.  App.),  159  S.  W.,  1013;  Sucker  State 
Drill  Co.  V.  Wirtz,  17  N.  D.,  313;  Harrell  v.  Peters  Cartridge  Co., 
44L.  R.  A.  (N.  D.),1094. 

Cases  cited  and  distinguished:  Butler  Bros.  Shoe  Co.  v.  U.  S. 
Rubber  Co.,  156  Fed.,  1;  Allen  v.  Tyson^Jones  Buggy  Co.,  91 
Tex.,  22. 

2.  CORPORATIONS.     Foreign  corporations.     Doing  business. 
The  requirement  of  a  contract  between  a  foreign  rubber  company 

and  a  local  company  selling  tires  for  the  rubber  company  on 
commission  that  the  local  company  should  keep  the  goods  in- 
sured in  the  name  of  the  rubber  company  did  not  constitute  the 
local  company  a  business  agency  of  the  rubber  company  so  to 
render  the  latter  subject  to  laws  relating  to  doing  business  in 
the  State.     (Post,  pp.  567,  568.) 
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Cases  cited  and  approved:  Wasey  v.  Whitcomb,  167  Micb.,  58; 
Three  States  Buggy,  etc.,  Co.  v.  Com.,  32  Ky.  Law  Rep.,  385; 
Sturm  V.  Boker,  150  U.  S.,  312. 

3.  CORPORATIONS.     Foreign  corporations.     "Doing  business." 
The  provision  of  the  contract  for  the  sale  on  commission  of  auto* 

mobile  tires  consigned  to  an  automobile  accessories  company  in 
the  State  by  a  foreign  rubber  company  that  the  former  should 
make  adjustments  necessary  under  the  selling  guaranty  out  of 
the  latter's  stock  in  its  hands  did  not  render  the  rubber  company 
subject  to  laws  relating  to  engaging  In  business  within  the 
State.     {Post,  pp,  568,  569.) 

4.  PRINCIPAL  AND  SURETY.     Release  of  surety.     Extension 
of  time  for  payment. 

Where  a  company  received  tires  for  sale  on  consignment  from  a 
rubber  company,  the  contract  providing  that  monthly  remittances 
of  the  proceeds  of  sales  should  be  made  in  cash,  the  fact  that 
the  company  was  permitted  to  fall  behind  in  its  payments,  and 
the  rubber  company  accepted  a  note  for  a  month's  sales  payable 
in  thirty  days,  did  not  release  the  surety  on  the  consignee's  bond, 
except  as  to  the  payment  covered  by  the  note,  since,  if  a  surety 
is  liable  for  different  payments,  an  extension  of  time  as  to  one 
or  more  will  not  affect  his  liability  for  others.  {Post,  pp.  669, 
570.) 

Cases  cited  and  approved:  Klein  v.  Long,  27  App.  Div.,  158;  Cohn 
V.  Spitzer,  146  App.  Div.,  104;  Shepard  Land  Co.  v.  Banigan,  36 
R.  L,  25. 

5.  PRINCIPAL  AND  SURETY.     Release  of  surety.     Extension 
of  time  for  payment. 

Where  successive  payments  are  to  be  made  at  fixed  periods,  if  the 
creditor  gives  time  as  to  one  of  such  payments,  he  will  release 
the  surety  as  to  it    {Po9t,  pp.  569,  570.) 


FROM   DAVIDSON 


Appeal    from    the    Chancery    Court    of    Davidson 
County. — John  Aloson,  Chancellor. 
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F.  M.  Bass  and  E.  J.  Walsh,  for  appellant. 

Clarence  T.  Boyd,  for  appellees. 

-Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  by  the  Cooper  Rubber  Com- 
pany, an  Ohio  corporation,  to  recover  of  Johnson  and 
Tinsley,  as  sureties  on  a  bond  executed  by  the  Standard 
Vulcanizing  &  Tire  Company  (called  the  tire  company 
in  this  opinion),  as  principal. 

The  tire  company  was  engaged  in  handling  automo- 
bile accessories  in  Nashville,  and  entered  into*  a  con- 
tract with  the  rubber  company  by  the  terms  of  which 
the  latter  agreed  to  consign  to  the  former  tires,  etc,,  for 
a  designated  period.  On  account  of  its  lack  of  finan- 
cial ability  or  standing,  the  tire  company  was  required 
to  execute  a  bond  to  save  harmless  the  rubber  company 
in  respect  of  a  breach  of  the  contract  by  the  tire  com- 
pany. 

The  first  and  main  defense  of  the  sureties  is  that  the 
complainant  rubber  company  had  not  complied  with 
our  foreign  corporation  acts,  and  was  doing  business  in 
this  State  through  the  agency  of  the  tire  company; 
therefore  that  it  may  not  maintain  the  suit  because  of 
the  failure  to  so  comply.  This  defense  was  sustained  by 
the  chancellor. 

The  contract  between  the  two  companies  is  in  charac- 
ter one  of  consignment  of  merchandise  for  sale,  unless 
one  or  more  of  its  provisions  later  to  be  set  out,  relied 
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on  by  appellee  as  so  doing,  mark  it  as  one  governing  the 
parties  as  principal  and  agent — the  tire  company  as 
agent  through  which  the  rubber  company  did  business 
in  this  State. 

A  contract  quite  similar  as  to  the  main  provisions 
was  involved  in  the  case  of  Butler  Bros.  Shoe  Co.  v.  U. 
S.  Rubber  Co.,  156  Fed.,  1,  84  C.  C.  A.,  167,  writ 
denied  212  U.  S.  557,  29  Sup.  Ct.,  686,  53  L.  Bd.,  658,  in 
the  court  of  appeals  of  the  eighth  circuit.  In  reply  to 
the  same  defense  that  is  here  interposed — ^that  the 
plaintiff  rubber  company  had  never  qualified  to  do 
business  in  the  state  of  Colorado,  and  that  it  could  not 
therefore  maintain  suit  in  that  State — ^the  court  said: 

**It  (the  foreign  corporation)  agreed  to  ship  the 
goods  from  its  warehouse,  or  its  mill,  upon  the  orders 
of  the  appellee,  to  that  company  in  Denver ;  and  it  did 
so.  It  contracted  to  do,  and  it  did  nothing  more.  It 
never  had  any  office  or  place  of  business  in  Colorado. 
It  never  received,  stored,  handled,  or  sold  any  goods,  or 
collected  any  money  for  the  sales  of  any  goods,  in  that 
State  under  this  contract.  It  never  incurred,  assumed, 
or  paid  any  expenses  of  doing  all  these  things,  or  of 
conducting  any  of  the  business.  The  shoe  company 
had  and  maintained  a  place  of  business  in  Colorado,  it 
rented  or  owned  the  place  in  which  the  business  in  Col- 
orado was  done,  and  it  agreed  to  bear  all  the  expenses 
and  losses  of  receiving,  storing,  and  selling  the  goods, 
and  it  did  so.  The  purchasers  of  the  goods  were  pur- 
chasers from  it,  solicited  and  secured  by  it.    They  were 
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its  customers,  and  liable  to  it  for  the  purchase  price  of 
the  goods.  .  .  .  The  rubber  company  did  not 
agree  to  do,  and  did  not  actually  do,  any  of  the  business 
of  receiving,  storing,  and  selling  the  goods  in  Colorado. 
The  shoe  company  did  agree  to  do,  and  did  do,  that 
business.  These  facts  have  driven  our  minds  with 
compelling  force,  to  the  conclusion  that,  within  the  true 
intent  and  meaning  of  the  Constitution  and  statutes  of 
Colorado,  the  rubber  company  was  not  doing  business 
in  that  State,  and  the  contracts  between  these  litigants 
are  valid  and  enforceable. ' ' 

Among  other  cases  cited  on  the  point  in  the  opinion 
just  quoted  from  are  Allen  v.  Tyson-Jones  Buggy  Co., 
91  Tex.,  22,  40  S.  W.,  393,  714,  and  Gunn  v.  White  Sew- 
ing Machine  Co.,  57  Ark.,  24,  20  S.  W.,  591, 18  L.  E.  A., 
206,  38  Am.  St.  Eep.,  223,  and  cited  for  disapproval  is 
the  contrary  ruling  in  Com  v.  Parlin,  118  Ky.,  168,  80 
S.  W.,  791.  See,  also,  the  later  cases  of  Hessig-Ellis 
Drug  Co.  v.  Sly,  83  Kan.,  60,  109  Pac,  770,  Ann.  Cas., 
1912A,  551 ;  Stein  Double  Cushion  Tire  Co.  y.  Wm.  Ful- 
ton Co.  (Tex.  Civ.  App.),  159  S.  W.,  1013;  Sucker  State 
DrUl  Co.  V.  Wirtz,  17  N.  D.,  313,  115  N.  W.,  844, 18  L. 
R.  A.  (N.  S),  135,  and  note;  and  note  to  Harrell  v. 
Peters  Cartridge  Co.,  44  L.  R.  A.   (N.  S.),  1094. 

In  Allen  v.  Tyson-Jones  Buggy  Co.,  supra,  in  speak- 
ing of  such  a  foreign  corporation's  status  to  maintain 
suit,  it  was  said : 

* '  The  business  which  it  transacted,  as  shown  by  the 
allegations,  was  to  enter  into  a  contract  with  the  com- 
mission merchants  to  sell  its  buggies  and  phaetons  on 
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commission.  .  .  .  The  selling  of  the  buggies  and 
phaetons,  which  was  to  be  done  by  the  commission  mer- 
chants, was  not  a  business  done  or  carried  on  by  the 
corporation.  It  was  the  business  of  the  commission 
merchants  themselves. ' ' 

The  terms  ''factor''  and  "commission  merchants'' 
are  said  to  be*  nearly  or  quite  synonymous ;  the  former 
expression  being  more  common  in  the  language  of  the 
law,  and  the  latter  in  the  language  of  commerce.  A 
''factor"  is  one  whose  business  it  is  to  receive  and 
sell  goods  for  a  commission,  being  intrusted  with  the 
possession  of  the  goods  to  be  sold,  and  usually  selling 
in  his  own  name.  1  Mechem  on  Agency,  sees.  74,  2497, 
et  seq. 

While  in  one  sense  a  factor  or  commission  merchant 
is  the  agent  of  the  consigning  dealer  or  manufacturer, 
he  does  not  conduct  an  agency  or  business  for  the  lat- 
ter at  the  place  of  business  of  the  former,  where  the 
sales  of  the  consigned  merchandise  are  made  to  custo- 
mers chosen  by  the  local  dealer,  at  his  own  risk,  and  the 
proceeds  of  the  sale  do  not  become  the  exclusive  prop- 
erty of  the  consigning  company.  A  business  so  con- 
ducted is  truly  said  to  be  that  of  the  factor  or  com- 
mission merchant. 

A  provision  of  the  contract  pointed  to  by  appellee 
sureties  as  showing  a  doing  of  business  in  the  State  is 
one  which  makes  it  the  duty  of  the  tire  company  to  in- 
sure the  goods  in  its  hands,  as  follows: 

' '  Third.  It  is  mutually  agreed  that  the  second  party 
shall  at  all  times  cause  the  said  merchandise  in  its 
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possession  to  be,  to  the  satisfaction  of  the  first  party, 
insured  against  fire  in  the  name  of  the  first  party,  to  an 
amount  not  less  than  eighty  per  cent,  of  the  value  of 
said  merchandise.  It  is  further  understood  that  the 
policies  covering  such  insurance  shall  be  made  payable 
to,  and  deposited  with,  the  first  party,  and  that  the  cost 
of  this  insurance  shall  be  borne  by  the  second  party." 

The  incorporation  of  similar  clauses  in  contracts  of 
consignment  is  not  unusual,  and  it  has  been  held  that 
it  does  not  have  the  effect  claimed  by  appellee,  to  con- 
stitute the  local  dealer  a  business  agency  of  the  foreign 
corporation ;  the  latter  therefore  to  be  treated  as  doing 
business  in  the  State.  Wasey  v.  Whitcomh,  167  Mich.,- 
58, 132  N.  W.,  572 ;  Three  States  Buggy  etc.,  Co.  v.  Com., 
32  Ky.  Law  Rep.,  385,  105  S.  W.,  971 ;  Sturm  v.  Boker, 
150  U.  S.,  312, 14  Sup.  Ct.,  99,  37  L.  Ed.,  1093. 

The  power  to  insure  the  goods  placed  in  his  hands 
is  one  of  the  ordinary  powers  of  a  factor  or  of  one 
selling  on  commission,  imposable  by  contract  or  usage 
on  the  factor  as  such.  1  Mechem  on  Agency  (2d  Ed.), 
sec.  2521;  12  Am.  &  Eng.  Enc.  L.  (2d  Ed.),  656;  Wasey 
V.  Whitcomb,  supra.  Manifestly  the  provision  had  re- 
lation to  and  was  in  furtherance  of  the  duty  to  care 
for,  and  in  certain  circumstances  to  return,  the  goods. 
The  cost  of  the  insurance  was  to  be  paid  by  the  local 
dealer,  not  by  the  rubber  company  through  it. 

It  is  next  said  that  the  following  contract  provision 
works  the  result  contended  for : 

*^  Eleventh.  The  second  party  agrees  to,  in  behalf  of 
the  fitst  party,  make  all  adjustments  with  reference  to 
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sale  of  merchandise  covered  by  this  contract  that  may 
be  necessary  under  the  guaranty  under  which  said 
merchandise  was  sold,  in  accordance  with  written  in- 
structions given  to  the  second  party*  by  the  first  party 
from  time  to  time ;  said  adjustments  to  be  made  out  of 
stock  of  tires,  casings,  and  tubes  belonging  to  the  first 
party,  and  in  possession  of  the  second  party,  when 
necessary. ' ' 

These  adjustments,  we  understand,  are  those  re- 
quired to  be  made  to  satisfy  the  ultimate  consumer  in 
resi)ect  of  and  under  the  guaranty  of  the  quality  of  the 
merchandise.  The  guaranty  aided  the  local  dealer  in 
selling  the  goods  and  this  provision  but  enabled  the 
latter  to  keep  faith  with  his  customer.  Anything  so 
done  may  be  treated  as  an  incident  of  the  local  dealer's 
business.  We  fail  to  see  how  it  brought  the  rubber 
company  within  the  purview  of  the  statute  as  the 
possessor  of  goods  within  this  State  for  the  purpose 
of  barter  or  sale,  or  constituted  the  tire  company  an 
agency  for  that  purpose. 

Another  and  distinct  defense  of  appellees,  sustained 
by  the  chancellor,  was :  That  the  rubber  company  had 
agreed  with  the  tire  company  on  a  material  change  in 
the  contract  without  their  consent,  with  the  result  that 
as  guarantors,  or  sureties  on  the  bond,  they  were  re- 
leased from  liability.  It  is  insisted  that,  while  the  con- 
tract provided  that  monthly  remittances  should  be 
made  in  cash,  the  tire  company  was  permitted  to  fall 

• 

behind  in  its  payments,  and  that  the  rubber  company 
accepted  a  note  for  one  month's  sales  from  the  tire 
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company,  payable  in  thirty  days,  thus  extending  the 
time  and  operating  a  release  of  the  sureties.  This  de- 
fense cannot  be  sustained. 

^  *  If  a  surety  is  liable  for  different  payments^  such  as 
installments  of  rent,  an  extension  of  time  as  to  one  or 
more  will  not  affect  the  liability  of  the  surety  for 
others."    32  Cyc,  196. 

When  successive  payments  are  to  be  made,  at  fi^ced 
periods,  if  the  creditor  gives  time  as  to  one  of  such  pay- 
ments he  will  release  the  surety  as  to  it,  but  not  with 
regard  to  subsequent  payments.  The  receipt  of  the 
note  could  have  no  greater  effect  than  a  payment  of  the 
money,  especially  when  received  as  here  as  cash,  and 
the  surety  is  not  sought  to  be  held  liable  thereon.  Klein 
v.  Long,  27  App.  Div.,  158,  50  N.  Y.  Supp.,  419;  Cohn 
v.  Spitzer,  145  App.  Div.,  104,  129  N.  Y.  Supp.,  104; 
Shepard  Land  Co.  v.  Banigan,  36  R.  I.,  25,  87  Atl.  531 ; 
2  White  &  Tudor 's  Fed.  Cas.  (8th  Ed.),  590. 

We  are  of  the  opinion  that  the  several  defenses 
urged  by  the  appellee  are  not  maintainable,  and  that 
the  chancellor  erred  in  not  decreeing  in  favor  of  the 
rubber  company. 

Reversed,  with  decree  here. 
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German-American  Monogram  Mfrs.  v.  E.  B.  Johnson.* 
{NashvUle.    December  Term,  1915.) 

1.  SALES.  Breach  of  contract.  Remedy  of  buyer.  ReeclMion. 
Where  plaintiff,  selling  goods  to  defendant,  represented  that  de- 
fendant was  to  handle  the  goods  exclusively  In  his  city,  without 
which  inducement  the  contract  would  not  have  been  made,  de- 
fendant's subsequent  sale  of  the  same  goods  to  another  dealer 
in  that  city  was  a  breach  of  a  material  part  of  the  contract,  so 
that,  regardless  of  whether  there  was  fraud,  the  buyer  was  en- 
titled to  rescind.     iPoat,  pp.  573-577.) 

Gases  cited  and  approved:  Landreth  v.  Schevenel,  102  Tenn.,  486; 
Koemer  v.  Henn.,  8  App.  Div.,  602;  Silberstein  v.  Guttridge,  80 
N.  J.  Law,  117. 

2l     fraud.     Repreeentatlone.     Expression  of  intention. 
A  representation  amounting  to  a  mere  expression  of  intention, 
though  false,  is  not  a  fraud  at  law;  but  a  representation  amount- 
ing to  an  engagement  binds  the  party  making  it  to  make  it  good. 
{Post,  pp.  573-577.) 

3.  SALES.     Breach.     Effect. 

A  buyer  may  be  discharged  if  there  is  a  breach  of  the  contract  by 
the  seller  in  some  substantial  particular  which  goes  to  the  essence 
of  the  contract  and  renders  the  seller  incapable  of  performance, 
or  of  performance  as  intended.    (Post,  pp.  573-677.) 

4.  APPEAL  AND  ERROR.     Harmless  error.     Instructions. 

In  an  action  for  the  price  of  goods  sold,  where  the  verdict  was 
manifestly  reached  on  the  ground  that  the  buyer  had  a  right  to 
rescind,  the  charge  of  the  trial  court  on  the  defense  of  set-off 
or  recoupment,  as  to  which  no  damages  were  shown  upon  which 
the  verdict  might  have  been  reached,  was  not  prejudicial.  {Postf 
pp.    677,  578.) 


*As  to  whether  statements  and  promises  regarding  future  are 
fraud,  see  notes  in  25  L.  R.  A.,  423;  10  L.  R.  A.  (N.  S.),  640;  24 
L.  R.  A.  (N.  8.),  735. 
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6.     SALES.      Breach   of  contract.     Remedy  of  buyer.     Verdict. 

Sufficiency. 
In  such  action,  where  the  verdict  for  defendant  on  the  ground  of 
his  right  to  rescind  was  correct,  whether  the  jury  attributed  that 
right  to  the  ground  of  fraud  or  to  the  defense  that  there  was  a 
breach  of  a  material  part  of  the  engag;ement  was  immaterial 
{Post,  pp.  677,  578.) 


FROM   DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  CivU  Appeals  from  the  Supreme  Court. — ^A. 
G.  Rutherford,  Judge. 

Knight  &  Beaslby  and  Alvin  MoCarn,  for  plaintiflf. 
Jas.  T.  MnxER,  for  defendant 

Mr,  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

The  suit  is  to  recover  for  the  price  of  certain  mono- 
gram designs  sold  the  defendant  u^n  the  express 
representation  that  the  defendant  should  have  the  ex- 
clusive sale  of  these  goods  in  the  city  of  Nashville.  The 
fact  that  Johnson  was  to  handle  the  goods  exclusively 
was  a  material  element  in  the  contract,  and  without 
which  the  contract  would  not  have  been  made.  The 
company  breached  this  provision  by  selling  the  same 
goods  to  another  dealer  in  the  city  of  Nashville.    De- 
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fenses  were  interposed  by  defendant  that  the  account 
is  not  a  just  claim;  that  it  is  fraudulent  and  void;  that 
it  is  without  due  consideration ;  and  that  defendant  is 
not  liable  for  said  account,  as  plaintiff  hath  in  its  war- 
rant alleged.  The  jury  returned  a  verdict  in  favor 
of  the  defendant. 

Upon  appeal  to  the  court  of  civil  appeals,  the  case 
was  reversed  upon  the  ground  that  the  trial  court  erred 
in  submitting  to  the  jury  the  right  of  Johnson  to  a  set- 
off or  recoupment;  that  court  holding  that  Johnson 
had  failed  to  prove  his  damages  for  the  breach. 

The  main  ground  which  has  heretofore  been  urged 
in  the  court  of  civil  appeals  and  in  the  petition  for 
certiorari  in  this  court  is  that  the  representation  made 
to  Johnson,  upon  which  he  was  induced  to  purchase  the 
goods  in  question,  that  he  should  have  the  exclusive 
sale  of  the  goods,  and  the  violation  of  that  agreement, 
was  a  gross  fraud  practiced  on  defendant  which  should 
entitle  him  to  a  rescission. 

It  is  urged  by  the  plaintiff  that  the  agreement  not  to 
sell  to  another  dealer  did  not  relate  to  an  existing  fact, 
but  only  to  future  sales,  and  is  therefore  no  ground 
for  avoiding  the  contract.  As  authority  for  this  prop- 
osition, plaintiff  cites  Landreth  v.  Schevenel,  102  Tenn., 
486, 52  S.  W.,  148,  and  other  authorities  in  accord  there- 
with. 

In  Landreth  v.  Schevenel,  supra,  it  was  held  that 
misrepresentations  in  order  to  be  fraudulent  must  be 
of  facts  at  the  time  or  previously  existing,  and  not 
mere  promises  for  the  future,  and  therefore  it  was  held 
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that  rescission  for  fraud  in  procuring  the  settlement 
and  compromise  of  the  claipis  of  a  wholesale  merchant 
against  a  retail  merchant  could  not  be  predicated  on  the 
latter 's  failure  to  keep  his  promise  to  continue  the  busi- 
ness he  was  then  conducting. 

This  is  not  exclusively  a  case  where  a  defendant 
seeks  to  avoid  payment  on  the  ground  of  fraud  because 
he  has  been  induced  to  enter  into  the  agreement  by  a 
promise  for  the  future,  but  it  is  more  proper  to  con- 
sider it  upon  another  phase,  namely^  that  plaintiff 
failed  to  carry  out  the  undertaking  or .  contract  as 
agreed  upon  in  a  material  part  thereof,  and  for  this 
reason  the  defendant  refused  to  perform  the  contract 
on  his  part  and  offered  to  rescind. 

There  is  a  distinction  between  a  representation  which 
amounts  to  a  mere  expression  of  intention,  which 
though  false,  is  not  a  fraud  at  law,  and  a  representa- 
tion which  amounts  to  an  engagement.  If  the  repre- 
sentation amounts  to  an  engagement,  the  party  making 
it  is  bound  to  make  it  good.  Kerr  on  Fraud  and  Mis- 
take, p.  89. 

As  a  general  statement  of  the  law  upon  this  subject, 
a  buyer  may  be  discharged  if  there  is  a  breach  of  the 
contract  by  the  seller  in  some  substantial  particular 
which  goes  to  its  essence  and  renders  the  defaulting 
party  incapable  of  performance  or  makes  it  impos- 
sible for  the  defaulting  party  to  carry  it  out  as  in- 
tended.   35  Cyc,  135. 

On  the  subject  of  discharge  by  breach  of  contract, 
Elliott,  in  his  work  on  Contracts,  says : 
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**The  breach  may  occur  in  any  one  of  three  ways; 
the  party  may  renounce  his  liability  under  the  contract, 
or  he  may  by  his  own  act  make  it  impossible  for  him  to 
fulfill  his  liabilities  under  the  contract,  or  he  may 
totally  or  partially  fail  to  perform  his  promise.  The 
first  two  forms  of  breach  may  take  place  while  the  con- 
tract is  still  executory  and  before  performance  can  be 
legally  demanded.  The  third  form  of  breach  can  only 
take  place  at  or  during  the  time  of  performance.  The 
effect  of  a  breach  of  a  contract  by  one  party  is  to 
excuse  performance  by  the  other,  and  generally,  but 
not  always,  to  discharge  the  contract."  Elliott  on 
Contracts,  sec.  2025. 

In  section  2026,  this  author  says : 

**0n  breach  of  a  contract  the  party  not  in  default 
generally  has  the  right  to  elect  whether  to  terminate 
the  contract  or  not,  and  he  may  exercise  this  right 
where  such  election  does  not  increase  the  damages  re- 
sulting from  the  breach. ' ' 

A  case  in  point  is  as  follows :  In  a  suit  to  recover  on 
tl^  price  of  an  advertising  novelty,  the  contract  under 
consideration  stipulated  as  a  part  of  the  consideration 
of  the  purchase  that  the  plaintiffs  for  a  period  of  four 
months  from  the  date  of  delivery  would  sell  none  of 
them  in  the  city  of  Buffalo  except  to  the  defendant. 
Within  thirty  days  from  delivery  of.  the  property,  the 
plaintiffs  violated  the  agreement  by  selling  the  pictures 
to  another  party,  and  the  defendant  thereupon  notified 
the  plaintiffs  that  he  rescinded  the  agreement  and  held 
the  pictures  subject  to  order.    It  was  held  that  an  exec- 
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utory  agreement  which  is  entire  may,  upon  a  substan- 
tial breach  by  one  of  the  parties,  be  rescinded  for  that 
reason  by  the  other  when  it  can  be  done  in  toto  and  the 
parties  put  in  statu  quo.  The  contract  was  considered 
executory,  and  a  part  of  the  consideration  of  the  pur- 
chase was  the  plaintiffs'  stipulation  that  they  would 
not,  within  such  terms,  give  opportunity  to  any  other 
person  in  the  city  of  Buffalo,  by  sale  to  him,  to  come 
in  competition  with  the  defendant  in  the  use  of  the 
advertising  novelty ;  that  plaintiffs  disabled  themselves 
from  performance  on  their  part,  of  the  contract,  in  a 
respect  which  may  have  been  deemed  material  to  the 
beneficial  purpose  of  the  purchase ;  and  when  plaintiffs 
did,  by  such  sale  to  another,  deny  to  the  defendant  the 
benefit  of  that  provision,  he*  was  at  liberty  to  treat 
such  sale  as  a  substantial  breach  of  the  contract,  pre- 
judicial to  him,  and  on  that  ground  to  rescind  it,  if  he 
was  then  able  to  fully  restore  to  the  plaintiffs  what  he 
had  received  from  them.  Koerner  v.  Henn,  8  App.  Div., 
602,  40  N.  Y.  Supp.,  1021. 

In  another  case  a  wholesale  dealer,  the  plaintiff  in  the 
action,  sold  to  the  defendant,  a  hardware  dealer,  twelve 
dozen  razors  under  a  contract  containing  a  stipulation 
that  the  plaintiff  would  insert  an  advertisement  in  an 
Atlantic  City  newspaper,  which  advertisement  should 
contain  the  name  of  the  defendant  as  the  selling  agent 
of  the  razors  for  that  town  in  the  hardware  trade,  and 
that  all  inquiries  to  the  plaintiff  should  be  referred  to 
the  defendant.  In  an  action  to  recover  the  price  of  the 
razors,  the  defendant  offered  evidence  to  show  that  the 
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plaintiff  had  during  the  period  covering  the  oontil&st 
with  defendant  sold  duch  razors  at  a  less  prioe  timh 
was  permitted  defendant  in  his  contract  with  pktintitff; 
It  was  held  that  the  provision  amounted  to  a  contract 
that  the  defendant  should  be  the  exclusive  agest:  for 
the  plaintiff  and  an  offer  of  this  testimony  shonld  iavter 
been  allowed.  SUber stein  v.  Gitttridge,  80  N.  J.I  Law/ 
117,  77  Atl.,  792. 

We  are  of  opinion  that  the  verdict  of  the  jury  can 
well  be  sustained  upon  the  ground  that  the  representa- 
tion made  by  the  agent  of  plaintiff  that  the  defendant 
should  have  the  exclusive  sale  of  the  goods  sold  to  him 
in  the  city  of  Nashville  was  a  part  of  the  engagement 
entered  into  between  the  parties,  and  that,  regardless 
of  whether  there  was  fraud,  it  was  such  material  part 
of  the  contract  as  that  the  future  breach  thereof  would 
entitle  the  defendant  to  a  rescission. 

It  appears  that,  as  soon  as  the  defendant  ascertained 
the  fact  that  plaintiff  had  sold  the  same  goods  to  an- 
other dealer  in  the  city,  he  promptly  offered  to  rescind 
and  immediately  shipped  the  goods  back  to  plaintiff, 
except  a  small  amount  which  he  had  sold.  For  the 
portion  sold  he  paid  the  plaintiff. 

We  do  not  attribute  the  verdict  of  the  jury  to  the 
defense  of  set-off  or  recoupment,  because  no  damages 
were  proven  upon  which  the  verdict  could  have  been 
reached,  and  therefore  the  charge  of  the  trial  judge  on 
that  question  was  not  prejudicial.  The  verdict  mani- 
festly was  reached  upon  the  ground  that  there  was  a 
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right  to  rescind,  and  whether  the  jury  attributed  that 
right  to  the  question  of  fraud,  or  to  the  defense  that 
there  was  a  breach  of  a  material  part  of  the  engage- 
ment, is  immaterial.  The  correct  result  was  reached. 
The  writ  of  certiorari  is  granted.  The  judgment  of 
the  court  of  civil  appeals  is  reversed,  and  judgment  of 
the  trial  court  affirmed. 
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H.  A.  Walmsley  et  al  v.  Franklin  County  et  al. 
(Nashville.    December  Term,  1915.) 

1.     STATUTES.     Titles.     Plurality  of  subjects.     Validity. 

Constitution  article  2,  section  17,  provides  that  no  bill  shall  become 
a  law  which  embraces  more  than  one  subject,  that  subject  to  be 
expressed  in  the  title.  Pub.  Acts  1913,  ch.  26,  was  entitled  "a 
general  enabling  act  authorizing  counties  through  their  quarterly 
courts  to  issue  bonds  for  highway  purposes  to  provide  for  a  re- 
tiring indebtedness  thus  created  at  or  before  maturity,  and  to 
provide  for  the  expenditures  of  the  fund  derived  from  the  bond 
issue."  Section  16  of  that  chapter  was  amended  by  Pub.  Acts 
1915,  ch.  23,  to  read  that  nothing  In  the  act  shall  be  construed  to 
repeal  or  modify  any  private  or  special  act  authorizing  any 
county  or  municipality  through  its  county  court  to  issue  bonds 
for  the  purpose  of  building  roads.  Pub.  Acts  1913,  ch.  26,  sec.  3, 
provides  for  the  issuance  of  bonds  when  necessary  to  secure 
federal  co-operation  on  the  roads.  Section  6  makes  it  the  duty 
of  the  county  trustees  to  collect  and  account  for  taxes,  and  to 
take  advantage  of  all  laws  to  force  the  collection  of  the  tax 
levied  to  retire  the  bonds.  Section  12  provides  that,  if  all  the 
roads  provided  for  in  the  enactment  are  finished,  and  there  is 
a  surplus,  it  shall  be  expended  as  the  road  commissioners  direct. 
JffeZd,  that  the  act  did  not  violate  the  consitutional  provision  re- 
quiring  but  one  subject     {Post,  pp.  582,  583.) 

Acts  cited  and  construed:    Acts  1913,  ch.  26;  Acts  1915,  ch.  23. 

Cases  cited  and  approved:  Railroad  v.  Byrne,  119  Tenn.,  299;  State 
V.  Brown,  103  Tenn.,  449;  Morrell  v.  Fickle,  71  Tenn.,  79;  State 
V.  Hamby,  114  Tenn.,  364;  Cannon  v.,  Mathes,  55  Tenn.,  504; 
Frazler  v.  Railroad  Co.,  88  Tenn.,  157;  Scott  v.  Marley,  124  Tenn., 
398   Todtenhausen  v.  Knox  Co.,  132  Tenn.,  169. 

Constitution  cited  and  construed:    Sec.  17,  art  2.    * 
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2.  STATUTES.     Subjects.     Plurality  of  subjects. 

All  the  provisions  of  such  act  being  Intended  to  further  its  gen- 
eral subject,  the  improvement  of  county  roads,  the  act  did  not 
violate  the  constitutional  provision  requiring  that  the  subject  of 
the  act  be  stated  in  the  title.    (Post,  pp.  683-686.) 

Cases  cited  and  approved:  Cannon  v.  Mathes,  65  Tenn.,  504;  Luehr- 
man  v.  Taxing  District,  70  Tenn.,  426;  Morrell  v.  Pickle,  71 
Tenn.,  79;  Frazier  v.  Railroad,  88  Tenn.,  156;  Cole  Mfg.  Co.  v. 
Falls,  90  Tenn.,  469;  State  v.  Yardley,  95  Tenn.,  664;  Peterson 
v.  State,  104  Tenn.,  131;  Condon  v.  Maloney,  108  Tenn.,  99;  Fur- 
nace Co.  V.  Railroad  Co.,  113  Tenn.,  697;  Scott  v.  Marley,  124 
Tenn.,  898.  \ 

3.  COUNTIES.     Powers  of  county  board.     Regular  sessions. 
Under  Pub.  Acts  1913,  ch.  26,  sec.  1,  providing  for  the  improvement 

of  county  roads,  and  Pub.  Acts  1915,  ch.  23,  the  1913  act  requiring 
the  issuance  of  bonds  by  the  county  courts  in  quarterly  session 
assembled,  the  county  courts  may  issue  bonds  at  a  specially 
called  meeting  under  Shannon's  Code,  sec.  5997,  providing  that 
the  chairman  or  judge  of  the  county  court  shall  have  power  to 
convene  the  quarterly  courts  in  special  session.  (Post,  pp.  586, 
587.) 

Code  cited  and  construed:     Sec.  6997 (S.). 

4.  COUNTIES.     Highway  bonds.    Time  of  redemption. 

Under  Pub.  Acts  1913,  ch.  26,  sec.  I,  providing  that  highway  bonds 
shall  mature  at  such  time  as  determined  by  the  county  court, 
not  exceeding  forty  years  from  the  date  of  issuance,  redeemable 
at  the  option  of  the  county  at  such  times  as  fixed  by  the  court, 
a  resolution  of  the  county  court  fixing  the  time  and  maturity  of 
the  bonds  In  forty  years,  was  valid,  since  it  fixes  a  definite  date 
of  maturity.    {Post,  pp.  687,  588.) 

5.  COUNTIES.      Highway    bonds.      Notice.      Stotutory   require- 
ments. 

The  provision  of  Pub.  Acts  1913,  ch.  26,  sec.  2,  requiring  that  the 
orders  and  resolutions  of  the  county  courts  directing  issuance 
of  highway  bonds  shall  be  preceded  by  at  least  thirty  days  by 
the  adoptioh  of  a  resolution  setting  forth  the  roads  to  be  built 
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or  improved,  and  published  as  a  notice  to  the  voters,  is  manda- 
tory, and  compliance  may  be  enforced  before  the  adoption  and 
issuance  of  the  bonds,  but,  where  no  objection  is  made  until 
after  the  issuance  of  the  bonds,  the  bonds  are  not  invalid  for 
failure  to  comply  therewith.     (Post,  pp.  588,  589.) 


PROM  FRANKLIN 


Appeal  from  the  Chancery  Court  of  Franklin 
County. — Foss  H.  Mercee,  Chancellor. 

T.  li.  Stewart  and  T.  A.  Embkby,  for  appellants. 

Floyd  Estill,  Arthur  Crownover,  Geo.  E.  Banks, 
Jessie  B.  Templeton  and  J.  J.  Lynch,  for  appellees. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  bill  was  filed  to  enjoin  the  issuance  of  bonds  by 
the  county  in  the  sum  of  $350,000  for  highway  purposes. 
Defendants  demurred  to  the  bill,  the  chancellor  sus- 
tained the  demurrer  and  dismissed  the  bill,  and  com- 
plainants appealed. 

The  grounds  for  relief  made  in  the  bill  are  twofold : 
First,  that  the  act  under  authority  of  which  the  county 
proposed  to  issue  the  bonds  was  unconstitutional  and 
void;  second,  that  if  the  act  be  valid  the  defendants 
have  not  proceeded  in  accord  with  its  provisions  in 
certain  respects  in  the  bill  set  out.  The  act  in  question 
is  chapter  26  of  the  first  extra  session  of  the  general 
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assembly  of  the  year  1913.  See  page  477,  Public  Actsu 
1913.  Tliis  act  was  amended  by  chapter  23,  Acts  of 
1915.  See  Public  Acts  1915,  page  67.  The  substance 
of  the  amendment  is  as  follows : 

*  *  But  nothing  in  this  act  shall  be  construed  to  repeal 
or  modify  any  private  or  special  act  authorizing  any 
county  or  municipality  in  this  State  through  its  county 
court,  or  other  authority,  to  issue  bonds  for  the  purpose 
of  building  roads  in  such  said  counties  or  munici- 
palities." 

The  first  point  made  upon  the  constitutionality  of 
the  act  is  that  it  violates  that  part  of  section  17,  .art.  2, 
of  the  State  constitution,  which  provides : 

*'No  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the 
title.'' 

We  think  the  general  object  or  purpose  disclosed  by 
the  body  of  the  act  is  expressed  in  the  title,  and  that 
purpose  is  to  enable  counties  in  this  State  to  issue 
bonds  for  highway  purposes.  Undoubtedly,  when  the 
scheme  of  the  act  is  examined,  a  number  of  agencies  ' 
and  instrumentalities  are  apparent,  but  it  is  clear  that 
each  and  all  of  these  are  employed  in  the  body  of  the 
act  to  advance  the  general  purpose  of  the  act.  It  has 
been  held  that : 

**When  a  statute  has  but  one  general  object  or  pur- 
pose, the  subject  is  single,  however  multitudinous  may 
be  the  means  or  instrumentalities  provided  for  effect- 
ing that  purpose. ' ' 
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See  Railroad  v.  Byrne,  119  Tenn.  (11  Gates),  299, 
104  S.  W.,  460;  State  v.  Broivn,  103  Tenn.  (19  Pick.), 
449,  53  S.  W.,  727;  Morrell  v.  Fickle,  71  Tenn.  (3  Lea), 
79;  State  v.  Harnby,  114  Tenn.  (6  Gates),  364,  84  S.  W., 
622;  Cannon  v.  Mathes,  55  Tenn.  (8  Heisk.),  504; 
Frazier  v.  Railroad  Co.,  88  Tenn.  (4  Pick.),  157,  12  S. 
W.,  537;  Scott  V.  Marley,  124  Tenn.  (16  Gates),  398, 
137  S.  W.,  492;  Todtenhausen  v.  Knox  Co.  et  al. 
(Tenn.),  177  S.W.,  487. 

Appellants  insist  that  section  3  of  the  act  in  question 
expresses  a  purpose  not  within  the  purview  of  the  title 
of  the  act.  We  are  unable  to  assent  to  this  view.  Sec- 
tion 3  provides : 

"If  the  federal  government  should  at  any  time  pro- 
pose to  supply  the  service  of  a  federal  engineer,  and, 
in  addition  appropriate  a  specified  sum  of  money  for 
the  construction  or  improvement  of  highways  in  any 
county  in  this  State,  the  quarterly  court  of  such  county 
is  hereby  authorized  to  appropriate  for  the  purpose  a 
sum  not  exceeding  double  that  contributed  by  the  fed- 
eral government ;  and  if  there  be  not  funds  in  the  treas- 
ury suflScient  to  meet  this  appropriation,  then,  without 
submission  to  a  vote  of  the  people,  the  quarterly 
(county)  court  of  such  county  is  authorized  to  issue 
bonds  for  the  amount  required  to  make  good  the  appro- 
priation :  Provided,  such  bonds  issued  shall  not  in  the 
aggregate  exceed  3  per  cent,  of  the  taxable , values  of 
such  county,  which  may  be  either  in  a  single  order  or 
successive  orders,  as  the  court  may  determine. ' ' 
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'.'Th At  section  does  not  introduce  into  the  body  of  the 
act  a'  5nl^w  subject.  Its  object  is  to  enable  counties  in 
Xirn^  State  to  issue  bonds  for  highway  purposes  in  cases 
wUeH  tthe  federal  government  shall  become  active  in 
th^mdniier  indicated.  The  activity  of  the  federal  gov- 
^liifaeit  and  tjie  activity  of  the  quarterly  county  court 
ilieoii junction  with  such  aid  as  may  be  received  from 
the  federal  government  are  mere  agencies  or  instru- 
mentalities within  the  scheme  of  the  act  to  forward  its 
igietleral  purpose ,  of  enabling  counties  in  this  State, 
tbfdttgh  their  quarterly  county  courts,  to  issue  bonds 
for^higbway  purposes.  This  view  is  supported  by  the 
fact  that  whether  the  county  issues  bonds  under  sec- 
tions!'and  2  of  the  act,  or  under  section  3  of  the  act, 
ih^»same  agency  in  either  case  acts  for  the  county, 
^ilat  agency  is  the  quarterly  county  court,  and,  whether 
bonds 'be  issued  under  section  3  or  sections  1  and  2,  the 
p4io«dnnctiof  the  agency  provided  under  each  of  these  sec- 
tiane  is'the  same.  The  product  is  county  bonds,  and 
6orikity  bonds  issued  for  highway  purposes. 

<  'Appellants  next  insist  that  the  last  clause  of  section 
e'ofitli^  act  introduces  into  its  body  a  separate  and  dis- 
tinct subject  not  germane  to  the  general  purpose  of  the 
act.  :  This  insistence,  we  think,  has  no  merit.  The  last 
clause'  of  section  6  makes  it  the  duty  of  the  county 
trustee  to  take  advantage  of  all  laws  on  the  statute 
books  to  force  the  collection  of  the  tax  which  section  6 
provi<ies  shall  be  levied  for  the  purpose  of  taking  care 
of  the  interest  on  bonds  issued  under  the  act,  and  for 
the  purpose  of  creating  a  sinking  fund  for  the  retire- 
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ment  of  the  bonds  at  maturity.  The  remaining  iptro- 
visions  in  the  last  clause  of -section  6  all  relate- tenthe 
general  purpose  expressed  in  the  body  of  the  act^  i 

It  is  next  insisted  for  appellants  that  seetioii  12  jini- 
troduces  into  the  body  of  the  act  a  subject  not  geribatoe 
to  its  general  purpose.  This  section  provides^  in. sub- 
stance; that  after  all  the  roads  named  in  the  reflolatibtt 
have  been  graded  and  macadamized  for  tbedrr  •  fnH 
lengthy  if  a  surplus  of  the  fund  for  which  the ». bonds 
have  been  sold  remains  on  hand,  it  shall  be  ekpetsded 
on  such  other  road  or  roads  not  set  forth  in  the  xeeo- 
lutions  as,  in  the  judgment  of  the  road  commisfliianer», 
will  serve  the  greatest  number  of  people  an^fte^e 
within  the  county.  This  is  an  application  of  the  ']^t 
ceeds  of  the  bonds  to  highway  purposes,  and  germine 
to  the  general  purpose  of  the  act,  certainly  nofc  inoooli}- 
gruous  therewith,  and  permissible  under  the  foUbwing 
of  our  cases:  Cannon  v.  Mathes,  55  Tenn.  (8/Hedalt;), 
504;  Luehrma/n  v.  Taxing  District,  70  Tenn.  (2:Le!ai)/, 
426;  Morrell  v.  Fickle,  71  Tenn.  (3  Lea),  79;  Ftdzier 
V.  Railroad,  88  Tenn.  (4  Pick.),  156,  12  S.  W.,.537'; 
Cole  Manufacturing  Co.  v.  Falls,  90  Tenn.  (6.Pi<^j)^ 
469,  16  S.  W.,  1045 ;  State  v.  Yardley,  95  Tenn.  (11 
Pick.),  554,  32  S.  W.,  481,  34  L.  R.  A.,  656;  Peteretm 
V.  State,  104  Tenn.  (20  Pick.),  131,  56  S.  W.,.834^; 
Condon  v.  Maloney,  108  Tenn.  (24  Pick.),  99,  65  Sj  W., 
871;  Furnace  Go.  v.  Railroad  Co.,  113  Tenn.  (5  Gates)» 
697,  87  S.  W.,  1016;  Scott  v.  Marley,  124  T«nn;  (16 
Gates),  398, 137  S  W.,  492.  .      i  ,: . 
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In  our  opinion,  there  is  no  merit  in  any  of  the  ques- 
tions made  upon  the  constitutionality  of  the  act. 

Under  the  second  ground  of  relief  on  which  the  bill 
is  predicated  the  point  is  made  that  by  the  first  section 
of  the  act  authority  to  issue  bonds  was  conferred  on 
the  county  courts  of  the  various  counties  in  the  State 
when  in  quarterly  session  assembled;  a  quorum  being 
present  and  a  majority  thereof  voting  in  the  affirmative- 
This  authority,  appellant  insists,  could  only  be  exer- 
cised when  the  body  above  named  was  in  regular  ses- 
sion ;  whereas,  the  resolution  of  the  county  court  to  is- 
sue the  bonds  in  the  present  case  was  passed  at  a 
special  or  called  meeting  of  the  county  court  in  quar- 
terly  session  assembled. 

In  response  to  this  objection  it  is  to  be  noted  that 
the  act  does  not  in  terms  require  the  authority  to  be 
exercised  at  a  regular  meeting  of  the  county  court  in 
quarterly  session.  Section  5997,  Shannon's  Code,  pro- 
vides : 

*'The  chairman  or  judge  of  the  county  courts  of  this 
State  shall  have  power  to  convene  the  quarterly  courts 
in  special  session  when,  in  his  opinion,  the  public  neces- 
sities require  it,  or  upon  the  application  to  him,  in 
writing,  of  any  five  justices,  members  of  said  court, 
so  to  do. ' ' 

The  transcript  shows  that  the  judge  of  tlje  county 
court  of  Franklin  county  made  the  call,  as  required  by 
the  terms  of  the  section  above  named,  and  it  appears 
that  the  notice  of  the  call  required  by  section  5998  of 
Shannon's  Code  was  published  in  accord  with  the  re- 
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quirements  of  that  section.  We  think,  under  a  proper 
construction  of  the  act  in  question,  that  the  power  con- 
ferred could  be  legally  exercised  at  a  called  or  special 
quarterly  session  of  the  county  court. 

The  next  insistence  for  appellants  is  that  the  bonds 
authorized  to  be  issued  under  the  act — 
' '  are  to  be  redeemable  at  the  option  of  the  said  county, 
and  that  it  is  mandatory  on  the  county,  under  the  pro- 
visions of  said  act,  to  fix  a  time  for  the  redemption  of 
the  said  bonds,  and  failure  to  so  fix  a  time  is  vital  and 
renders  the  resolution  and  election  void. ' ' 

The  above-quoted  insistence  is  based  on  the  following 
language  of  section  1  of  the  act,  where,  referring  to  the 
bonds,  it  is  said : 

''They  shall  mature  at  such  time  as  the  court  may 
determine,  not  exceeding  forty  years  from  date  of  issu- 
ance, and  be  redeemable  at  option  of  the  county  at  such 
time  or  times  as  the  court  may  fix. ' ' 

The  resolution  which  was  passed  authorizing  the 
issuance  of  the  bonds,  after  fixing  the  amount  of  the 
issue  and  the  denomination  of  each  bond,  and  the  rate 
of  interest  which  each  was  to  bear,  provided  further, 
''And  to  mature  in  forty  years  from  date  of  issuance,'' 
from  which  it  appears  to  us  that  the  county  court,  act- 
ing for  the  county,  deemed  it  best  not  to  fix  an  earlier 
date  than  forty  years  for  the  redemption  of  the  bonds. 
The  court,  for  the  county,  exercised  the  discretion  and 
judgment  which  the  act  expressly  committed  to  them, 
and  therefore  there  is  no  merit  in  the  above  contention. 
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It  is  next  said  for  appellants : 

'  *  The  last  paragraph  of  section  2  of  the  said  act  pro- 
vides that  the  orders  and  resolutions  of  the  county 
court  directing  the  issuance  of  bonds  under  this  act 
*  shall  be  preceded  by  at  least  thirty  days  by  the  adop- 
tion of  the  resolution  setting  forth  the  roads  to  be  built 
or  improved. '  This  resolution  was  incorporated  in  the 
same  resolution  directing  the  issuance  of  bonds  and 
calling  the  election. ' ' 

Appellants  insist  that  the  failure  of  the  county  court 
to  adopt  the  resolution  required  by  the  last  clause  of 
section  2  of  the  act  is  a  clear  limitation  upon  the  power 
of  the  county  court  to  make  a  bond  issue,  and  therefore 
that  the  same  is  void.  We  think  the  requirement  of  the 
last  clause  of  section  2  is  mandatory,  and  that  the 
county  court  could  have  been  required  by  MandamiLS  to 
proceed  in  accordance  with  the  mandatory  require- 
ment of  that  clause,  but,  as  shown  by  appellants'  insist- 
ence above  quoted,  the  resolution  required  by  the  last 
clause  of  section  2  was  published  for  the  length  of  time 
required,  and  was  incorporated  in  the  resolution  of  the 
quarterly  county  court  directing  the  issuance  of  the 
bonds,  subject  to  the  result  of  the  election.  The  mani- 
fest purpose  of  the  last  clause  of  section  2  was :  First, 
to  give  notice  to  the  members  of  the  county  court  of 
*'the  roads  to  be  built  or  improved,  naming  the  start- 
ing and  ending  points,  the  general  course,  and  approx- 
imate number  of  miles  thereof;''  second,  to  give  the 
same  notice  to  the  people  of  the  county  interested  in 
the  proposed  action. 
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While  it  is  our  opinion  that  the  last  clause  of  section 
2  imposed  a  mandatory  duty  upon  tlie  county  court  to 
comply  therewith  for  the  purposes  above  set  out,  yet, 
construing  the  act  as  a  whole,  we  do  not  think  it  was 
the  purpose  of  the  general  assembly  that  the  bonds 
issued  should  be  invalid,  where,  as  in  this  case,  the 
resolution  for  issuance  of  the  bonds  was  voted  for  by 
a  majority  of  the  members  of  the  quarterly  county 
court,  and  the  required  majority  of  voters  at  the  elec- 
tion voted  in  favor  of  issuance  of  the  bonds.  The  axjt 
does  not  provide  that  a  failure  to  give  the  notice  shall 
invalidate  the  bonds ;  moreover,  the  last  clause  of  sec- 
tion 2  of  the  act  was  a  mere  matter  of  grace  extended 
by  the  general  assembly  to  the  classes  of  persons  for 
whose  benefit  it  was  inserted.  The  legislature  had  the 
power  to  grant  the  authority  in  question  without  mak- 
ing the  validity  of  the  action  of  the  county  court  de- 
pendent on  an  election  by  the  voters  of  the  county,  or 
the  giving  of  such  notice.  No  constitutional  right  of 
the  voters  or  of  the  members  of  the  county  court  was 
invaded  by  failure  to  give  the  notice. 

We  have  disposed,  in  detail,  of  each  of  the  conten- 
tions made  by  appellant.  We  think  there  is  no  merit 
in  any  of  them ;  wherefore  the  decree  of  the  court  below 
is  aflBrmed  at  api)ellants '  cost. 


] 
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Val  McKay  v.  LouisviUiE  &  Nobthern  Rahjioad  Com- 
pany et  (d. 

{Nashville.    December  Term,  1915.) 

1.  CERTIORARI.      8cope    of    review.      Petition.      Aetignments 
of  error.     Necessity. 

Under  Acts  1907,  eh.  82,  creating  the  court  of  civil  appeals  and 
regulating  the  method  of  reviewing  its  Judgments,  on  petition 
by  defendant  for  certiorari  to  review  the  opinion  and  judgment 
of  the  court  of  civil  appeals,  which  on  some  questions  was  favor- 
able to  the  defendant  and  against  the  plaintiff,  plaintiff,  who 
presented  no  petition  for  certiorari  and  no  assignment  of  errors, 
was  concluded  by  the  court's  rulings  adverse  to  him.  (Post, 
p.  595.) 

Acts  cited  and  construed:    Acts  1907,  ch.  82. 

Cases  cited  and  approved:  C,  N.  0.  &  T.  P.  R.  R.  Co.  v.  Brock, 
132  Tenn.,  477;  Knight  v.  Cooley,  131  Tenn.,  21;  Murreil  v.  Rich, 
131  Tenn.,  378. 

Code  cited  and  construed:     Sec.  4637 (S.). 

2.  CONTRACTS.     Construction.     Intention  of  parties. 

The  object  in  the  construction  of  contracts  is  to  ascertain  the  in- 
tention of  the  parties  and  what  the  contract  means  as  a  whole. 
(Post,  pp.  595,  596.) 

Case  cited  and  approved:    Arbuckle  v.  Kirkpatrick,  98  Tenn.,  221. 

3.  CONTRACTS.     Construction.     Relation  of  parties. 

In  the  construction  of  contracts,  courts  will  look  to  the  nature  of 
the  subject-matter,  the  relation  of  the  parties  to  the  contract, 
and  the  object  to  be  accomplished.    (Post,  pp.  595,  696.) 
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4.  CARRIERS.     Limiting  liability.     Express  company's  employ- 
ees.    Contracts  of  employment. 

A  contract,  whereby  plaintiff,  then  employed  as  a  messenger  by  an 
express  company,  entered  into  a  contract  with  the  express  com- 
pany containing  the  words  "have  entered  or  am  about  to  enter,'* 
for  a  continued  future  employment,  agreeing  to  the  express 
company's  contract  to  save  defendant  railroad  harmless  from 
all  liability  to  the  company's  employees  for  any  injury  on  de- 
fendant's line,  whether  caused  by  negligence  of  defendant  or 
otherwise,  and  ratifying  its  contracts  with  carriers  when  ac- 
cepted by  the  express  company,  initiated  a  new  term  of  employ- 
ment, so  as  to  constitute  a  good  consideration  for  the  plaintiff's 
contract.     (Postt  pp.  696,  597.) 

5.  CARRIERS.     Contract  limiting  liability.     Reading  contract. 
Effect. 

In  such  case,  plaintiff,  in  the  absence  of  any  fraud  practiced  upon 
him  by  the  express  company  in  procuring  the  contract,  was  bound 

thereby,  whether  he  did  or*did  not  read  the  contract  when  he 
signed  it.     (Post,  pp,  597,  598.) 

6.  CARRIERS.      Express   messenger.      Release   of  carrier's   lia- 
bility.    Effect. 

Plaintiff,  who  by  contract  with  an  express  company  for  employ- 
ment as  messenger  assumed  the  risk  of  injury,  and  released  his 
claims  against  carriers  for  liability  for  personal  injury  and  rati- 
fied the  company's  contracts  with  carriers,  and  agreed  to  save 
the  company  harmless  as  to  any  claims  for  personal  injury,  and 
who  received  the  employment  as  a  consideration,  was  bound  by 
his  contract.     {Post,  pp.  597,  598.) 

Cases  cited  and  approved:  Railroad  Co.  v.  Stone  &  Haslett,  112 
Tenn.,  348;  Railroad  Co.  v.  Smith',  123  Tenn.,  678. 

7.  CARRIERS.    Passenger.     Express  messenger. 

Under  such  contract  of  employment,  the  employee,  injured  by  wreck 
on  defendant's  line,  did  not  stand  to  the  defendant  in  the  rela- 
tion of  a  passenger,  so  as  to  make  defendant  liable  for  his  In- 
Jury.     {Post,  pp.  598-608.) 
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^^0lHie»i cited  and  approved:     New  York  G.  R.  Go.  v.  Lockwood,  17 

Wall.,  357;  Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  S.,  655;  Llver- 

.^.^  poo^.lb  G.  W.  Steam  Go.  v.  Phoenix  Ins.  Go.,  129  U.  S.,  397;  Den- 

m 

..,VQ7>4.^-  G-  R-  Co.  V.  Whan,  11  L.  R.  A.,  432;  Goleman  v.  Penn. 

.  ..B..  Gq^,  50  L.  R.  A.,  432;  Santa  Fe,  Prescott  ft  Phoenix  Ry.  Go.  v. 

.  .  (]f|rant  ,3ros.  Gonstrvction  Go.,  228  U.  S.,  177;  Robinson  v.  Balti- 

,::  ,  -ipara.  ft  Ohio  R.  Go.,  237  U.  S.,  84;  Oliver  v.  Northern  P.  R.  Co. 

I,  tP.  a),  196  Fed.,  432. 

bases  citied  and  distinguished:  Baltimore  ft  Ohio  S.  W.  Ry.  Go.  v. 
Voight,  136  U  S.,  498;  Purdy  v.  R.  W.  ft  O.  R.  R.  Go.,  125  N.  Y., 
209;  Runt  v.  Herring,  2  Misc.  Rep.,  105. 


8.    CONTRACTS.     Public  policy.     Release  of  right  to  recover  for 
personal  Injury. 


J  r  I         J    •   ■ 


Such  contract,  in  respect  to  plaintiff's  surrender  of  his  right  of 
action  against  the  carrier  for  personal  Injury  in  consideration 
of  his  employment  by  the  express  company,  was  not  void  as 
against  public  policy.     {Post,  pp.  598-608.) 


FROM   DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to'tlie'C/Ourt  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^A.  G. 

BUTH,ERFX)BD,  Judge. 


*t.  1 


Jno.  T.  Allen,  for  plaintiff. 

Chas.  C.  Trabue  and  F.  M.  Bass,  for  defendants. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court.    " 

The  case  is  pending  on  certiorari.    The  writ  has  been 
granted  and  argument  allowed.    It  is  a  suit  for  dam- 
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ages  for  personal  injuries  sustained  while  plaintiff,  in 
the  discharge  of  his  duties  as  a  messenger  for  the 
Southern  Express  Company,  was  riding  in  an  express 
car,  part  of  a  passenger  train  operated  by  the  defend- 
ant railroad  company.  The  train  was  wrecked,  and  the 
injuries  to  plaintiff  resulted. 

To  the  declaration  averring  the  negligent  operation 
of  the  train  as  the  cause  of  the  wreck  and  consequent 
injuries  to  plaintiff,  the  railroad  company,  by  way  of 
defense,  interposed  its  plea  of  the  general  issue,  and, 
m  addition  thereto,  a  special  plea,  as  was  its  right 
under  section  4637,  Shannon's  Code.  This  special  plea 
admitted  that  the  defendant  was  a  corporation  and 
common  carrier  on  and  prior  to  the  date  of  the  injury 
to  plaintiff,  but  averred  that  on  said  date  there  was  in 
force  between  it  and  the  Southern  Express  Company 
a  contract,  by  the  terms  of  which  it  was  agreed  be- 
tween the  parties  that  the  railroad  company  would 
furnish,  for  the  use  of  the  express  company  in  the 
transaction  of  its  business,  cars  to  be  hauled  bv  the 
railroad  company  on  its  line,  to  be  used  for  the  trans- 
portation of  express  matter,  and  to  be  occupied  by 
employees  of  said  express  company  in  charge  of  such 
express  matter,  such  employees  to  be  transported  in 
said  express  cars  free  of  charge  by  the  railroad  com- 
pany, and  that  the  express  company  should  protect 
and  hold  harmless  the  railroad  company  from  all  lia- 
bility that  the  railroad  company  might  incur,  or  be 
under  to  the  employees  of  the  express  company  for 
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any  injuries  such  employees  might  sustain  while  being 
transported  by  defendant  over  its  line,  whether  such 
injuries  were  caused  by  the  negligence  of  the  railroad 
company  or  its  employees,  or  otherwise,  and  that  pur- 
suant to  said  contract  the  railroad  company  did  fur- 
nisTi  to  the  express  company  cars  known  as  express 
cars,  and  one  of  these  was  occupied  by  plaintiff  as 
express  messenger  at  the  time  plaintiff  sustained  the 
injuries  on  which  this  suit  is  based ;  plaintiff  being  in 
said  express  car  as  custodian  of  express  matter  therein 
being  transported.  The  plea  then  averred  the  execu- 
tion by  plaintiff  of  the  contract,  the  material  parts  of 
which  are  set  out  on  the  margin  of  this  opinion.^ 

To  meet  this  special  plea,  plaintiff  filed  a  replica- 
tion in  which  it  was  averred  that  the  said  accident 
release  was  executed  by  him  without  consideration, 
inasmuch  as  he  was  at  the  time  it  was  signed  already 
in  the  employ  of  the  express  company,  and  was  given 
no  new  or  different  contract  of  employment,  and  fur- 
ther that  the  contract  was  against  public  policy,  and 
for  this  reason  void.  Other  matters  were  averred  in 
the  replication  which  need  not  be  set  out  for  reasons 
later  appearing  herein. 

The  company  demurred  to  the  replication.  The 
trial  judge  sustained  the  demurrer.  Plaintiff  declined 
to  plead  over,  whereupon  his  suit  was  dismissed,  and 
he  prosecuted  his  appeal. 


1  See  note  at  end  of  case. 
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By  the  judgment  of  the  court  of  civil  appeals  it  was 
held  that  the  replication  was  suflScient,  and,  accord- 
ingly, it  reversed  the  judgment  of  the  circuit  court  and 
remanded  the  cause  for  further  proceedings. 

The  petition  for  certiorari  seeks  a  review  of  the 
opinion  and  judgment  of  the  court  of  civil  appeals. 
Upon  some  questions  made  by  the  replication  the 
opinion  of  the  court  of  civil  appeals  was  favorable  to 
the  railroad  company  and  against  the  plaintiff.  The 
latter  has  presented  no  petition  for  certiorari  and  no 
assignment  of  errors,  and  is  therefore  concluded  by 
the  rulings  adverse  to  it  made  by  the  court  of  civil 
appeals  on  the  points  referred  to  above.  See  C,  N. 
0.  &  T,  P.  R.  Co.  V.  Brock,  132  Tenn.  (5  Thomp.),  477, 
178  S.  W.,  1116;  Kn/igU  v.  Cooley,  131  Tenn.  (4 
Thomp.),  21,  173  S.  W.,  435;  Murrell  v.  Rich,  131 
Tenn.  (4  Thomp.),  378,  412,  175  S.  W.,  420;  chapter 
82,  Acts  of  1907. 

The  court  of  civil  appeals  was  in  error  in  its  con,- 
struction  of  the  legal  effect  of  the  accident  release 
contract.  In  the  construction  of  contracts  the  object 
is  to  ascertain  the  intention  of  the  parties,  and  the 
important  question  is  what  the  contract  means  as  a 
whole.  Paige  on  Contracts,  vol.  2,  sec.  1112 ;  Arhuckle 
V.  Kirkpatrick,  98  Tenn.  (14  Pick.),  221,  39  S.  W., 
3,  36  L.  3.  A.,  285,  60  Am.  St.  Rep.,  854.  Courts  wiU 
look  to  the  nature  of  the  subject-matter,  the  relation 
of  the  parties  to  the  contract,  and  the  object  sought  to 
be  accomplished.  Paige  on  Contracts,  vol.  2,  sec.  1123. 
There  is  no  need  in  this  ease  to  resort  to  extrinsic  evi- 
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dence  in  the  construction  of  the  contract.  Its  terms 
are  wholly  free  from  ambiguity. 

The  contract  begins  as  an  application  for  employ- 
ment and  contemplates  a  term  in  futuro,  but  the  ap- 
plicant does  not  ask  for  a  term  for  any  particular 
length  of  time.  He  is  content  that  the  company  may 
have  the  right  to  terminate  the  future  term  at  its 
pleasure,  and  he  agrees  to  all  of  the  terms  thereinafter 
set  out,  and  that  all  his  representations  are  for  the  pur- 
pose of  procuring  employment  with  the  company.  He 
then  makes  certain  representations  about  himself,  and 
thereafter  agrees  to  execute  a  bond  for  the  protection 
of  the  company,  and  then  aflSxes  his  signature  to  his 
application.  The  conclusion  is  irresistible  that  this 
application  looked  to  a  future  employment  as  contra- 
distinguished from  one  which  existed  when  the  appli- 
cation was  made,  and  it  follows  that  a  term  existing 
when  the  application  was  made  was  extinguished  by  ac- 
ceptance of  the  offer  made  by  the  applicant.  Such  ac- 
ceptance ended  the  pre-existing  employment,  and  ini- 
tiated the  new  one  contemi)lated  by  the  application. 
This  view  is  strengthened  by  other  parts  of  the  contract 
presently  to  be  noticed.  The  next  part  of  the  contract  is 
the  accident  release. 

It  is  manifest  that  the  words  ^'have  entered,  or  am 
about  to  enter,"  in  the  first  clause  of  the  accident 
release  part  of  the  contract,  are  intended  to  cover,  on 
the  one  hand,  the  case  of  an  applicant  who,  at  the  time 
of  his  application,  was  in  the  service  of  the  company 
under  a  former  contract  of  employment,  which  the 
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applicant  intended  to  come  to  an  end  by  the  accept- 
ance of  his  offer  to  make  a  new  contract,  and,  on  the 
other  hand,  those  words  were  intended  to  cover  the 
case  of  an  applicant  who  had  not  heretofore  been  em- 
ployed by  the  company.    The  signature  of  the  appli- 
cant affixed  to  this  part  of  the  contract  completed  his 
offer.    The  next  and  final  part  of  the  contract  is  the 
acceptance  of  the  applicant's  offer  by  the  company. 
The  signature  of  the  company  to  the  last  portion  of 
the  contract  ended  the  old  contract  and  completed  the 
new  one.    Its  signature  was  a  definite  acceptance  of 
the  offer  of  the  applicant  to  enter  into  the  new  and 
to  abandon  the  old  contract  relations.    By  this  com- 
pleted contract,  in  the  absence  of  an  averment  in  his 
replication  of  fraud  practiced  upon  him  by  the  express 
company  in  the  procurement  of  the  contract,  the  plain- 
tiff is  undoubtedly  bound  in  law,  whether  he  read 
the  contract  or  not,  at  the  time  he  affixed  his  signature 
thereto.    Railroad  Co,  v.  Stone  S  Haslett,  112  Tenn. 
(4  Gates),  348,  79  S.  W.,  1031;  Railroad  Co.  v.  Smith, 
123  Tenn.  (15  Gates),  678,  134  S.  W.,  866.    Plaintiff 
stipulated  for  employment  of  a  certain  kind,  and  em- 
ployment of  that  kind  he  received  from  the  company. 
The  consideration  for  the  rights  which  he  surrendered 
by  the  terms  of  the  contract  was  the  employment  re- 
ceived, and  the  law  does  not  allow  that  he  shall  deny 
the  consideration,  ignore  his  contract,  and  reassert  and 
recover  under  his   surrendered  rights,   after  having 
enjoyed   the  benefits   for  which  he   contracted,   and 
which  he  received,  as  the  result  of  his  contract. 
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Upon  the  question  of  consideration,  it  is  immaterial 
whether  plaintiff  stipulated  for  a  term  of  service  to 
be  extinguished  at  the  pleasure  of  his  employer  or  at 
a  fixed  time  in  futuro.  The  material  fact  is  that  he 
received  what  he  contracted  for,  and  what  he  received 
was  of  value  in  the  eye  of  the  law.  Our  conclusion 
therefore  is  that  the  contract  was  binding  upon  him, 
unless  public  policy  avoids  it. 

Therefore  the  next  question  is  whether  the  relation- 
ship of  common  carrier  and  passenger  existed  between 
the  railroad  company  and  plaintiff  at  the  time  he  sus- 
tained his  injuries.  Many  State  courts  of  last  resort 
had  answered  this  question  in  the  negative  in  passing 
upon  cases  involving  facts  and  contracts  like  this,  or 
closely  analogous  to  it,  prior  to  the  decision  in  Balti- 
more &  Ohio  8.  W.  By.  Co.  v.  William  Voight,  176  TJ. 
S.,  498,  20  Sup.  Ct.,  385,  44  L.  Ed.,  560.  The  question 
was  also  answered  in  the  negative  in  the  case  last 
named.  The  contract  involved  in  that  case  was  in  sub- 
stance the  same  as  the  one  involved  here,  and  there,  as 
here,  the  action  was  by  an  express  messenger,  and 
against  a  railroad  company.  The  question  certified  in 
that  case,  after  stating  the  material  facts  and  the  terms 
of  the  contract,  was  as  follows : 

*'Does  said  railroad  company  assume,  towards  such 
express  messenger  while  being  carried  in  the  course 
of  his  said  employment  in  one  of  said  express  cars 
attached  to  a  passenger  train  of  said  railroad  com- 
pany, pursuant  to  the  contracts  aforesaid,  the  ordinary 
liability  of  a  common  carrier  of  passengers  for  hire  so 


6  Thompson]    SEPTEMBER   TERM,  1915.  599 


McKay  v.  Railroad. 


as  to  render  said  railroad  company  liable  as  such  to 
.  said  express  messenger,  notwithstanding  the  contracts 
aforesaid,  for  injuries  he  rn^ight  sustain  by  reason  of  a 
collision  between  the  train  to  which  said  express  car 
is  attached  and  another  train  of  said  railroad  com- 
pany, caused  by  the  negligence  of  employees  of  the 
railroad  company?'' 

The  opinion  of  the  court,  after  referring  to  New 
York  C.  R.  Co:  v.  Locktvood,  17  Wall.,  357,  21  L.  Ed., 
627;  Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  S.,  655,  24 
L.  Ed.,  535;  Liverpool  d  G.  W.  Steam  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.,  397  (9  Sup.  Ct.,  469);  32  L.  Ed., 
788 — ^held  that  while  the  principles  declared  in  the 
cases  above  referred  to  were  salutary,  and  the  court 
had  no  disposition  to  depart  from  them,  yet  it  was  not 
to  be  forgotten  that  the  right  of  private  contract  was 
no  smajl  part  of  the  liberty  of  the  citizen,  and  that  the 
usual  and  most  important  function  of  courts  of  justice 
was  rather  to  maintain  and  enforce  contracts  than  to 
enable  parties  thereto  to  escape  from  their  obligation 
on  the  pretext  of  public  policy,  unless  it  clearly  ap- 
peared that  such  contracts  contravened  public  right  or 
public  welfare.    The  opinion  continues : 

*^It  was  well  said  by  Sir  G^eorge  Jessel,  M.  R.,  in 
Printing  S  N.  Registering  Co.  v.  Sampson,  L.  R.,  19 
Eq.,  465:  *It  must  not  be  forgotten  that  you  are  not 
to  extend  arbitrarily  those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  policy,  because, 
if  there  is  one  thing  which  more  than  another  public 
policy  requires,  it  is  that  men  of  full  age  and  compe- 
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tent  understanding  shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when  entered  into 
freely  and  voluntarily,  shall  be  held  sacred,  and  shall 
be  enforced  by  courts  of  justice.  Therefore  you  have 
this  paramount  public  policy  to  consider ;  that  you  are 
not  lightly  to  interfere  with  this  freedom  of  contract. '  ' ' 

It  was  further  said  in  the  opinion  that  the  agree- 
ments created  a  very  different  relationship  between 
Voight  and  the  railway  company  from  the  usual  one 
between  passengers  and  railroad  companies.  It  was 
pointed  out  that  Voight  was  under  no  stress  as  a  pas- 
senger desiring  transportation  from  one  point  to  an- 
other on  the  railroad;  that  his  occupation  of  the  car 
especially  adapted  to  the  uses  of  the  express  company 
was  not  in  pursuance  of  any  contract  directly  between 
him  and  the  railroad  company,  but  was  an  incident  of 
his  permanent  employment  by  the  express  company 
and,  said  the  opinion : 

*  ^  He  was  on  the  train,  not  by  virtue  of  any  personal 
contract  right,  but  because  of  a  contract  between  the 
companies  for  the  exclusive  use  of  a  car.  His  contract 
to  relieve  the  companies  from  any  liability  to  him,  or 
to  each  other  for  injuries  he  might  receive  in  the 
course  of  his  employment,  was  deliberately  entered 
into  as  a  condition  of  securing  his  position  as  a  mes- 
senger. ' ' 

The  opinion  then  points  out  the  distinction  between 
the  Voight  Case  and  the  Loclicood  Case. 

What  has  boon  said  about  the  case  last  commented 
on  fairly  indicates  the  view  taken  of  the  question  by 
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decisions  which  had  preceded  that  case,  and  by  deci- 
sions which  have  followed  it  and  approved  its  reason- 
ing. Very  elaborate  notes  discussing  the  cases  on  this 
subject  will  be  found  accompanying  Denver  S  R.  G.  R. 
Co.  V.  Whan,  11  L.  R.  A.  (N.  S.),  432,  and  Coleman  v. 
Pennsylvania  R.  Co.,  50  L.  R.  A.  (N.  S.),  432. 

The  great  weight  of  authority  evidently  supports  the 
view  that  the  relationship  is  not  that  of  passenger  and 
carrier  in  cases  analogous  on  their  facts  to  the  present 
case  and  the  Voight  Case.  In  those  jurisdictions 
where,  under  similar  contracts  and  facts,  a  contrary 
ruling  is  found,  it  is  generally  rested  upon  some  pecu- 
liar constitutional  or  statutory  provision.  An  opinion 
by  the  supreme  court  of  the  United  States  approving 
the  doctrine  of  the  Voight  Case  is  to  be  found  in 
Santa  Fe,  Prescott  S  Phoenix  Ry.  Co.  v.  Grant  Bros. 
Construction  Co.,  228  U.  S.,  177,  33  Sup.  Ct.,  474,  57 
L.  Ed.,  787,  and  a  later  case  by  the  same  court  is 
Robinson  v.  Baltimore  &  Ohio  R.  Co.,  237  U.  S.,  84,  35 
Sup.  Ct.,  491,  59  L.  Ed.,  849.  In  the  case  last  named 
the  contract  involved  was  between  the  Pullman  Com- 
pany and  one  of  its  porters.  The  latter  sued  the  rail- 
way company  for  injuries  sustained  while  the  porter 
was  in  the  discharge  of  his  duty  on  the  Pullman  car, 
resulting  from  a  collision  caused  by  the  negligence  of 
the  defendant.  The  defense  was  based  on  a  contract 
between  the  porter  and  the  Pullman  Company  similar 
in  import  to  that  under  consideration  in  the  present 
case.  The  court  held  it  to  be  clear  that  unless  the 
contract  was  condemned  by  statute  it  was  valid,  and 
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was  a  bar  to .  plaintiff 's  recovery,  citing  the  Voight 
Case  and  Santa  Fe,  P.  <&  P.  R.  Co.  v.  Gra/nt  Bros^ 
Construction  Co.,  supra.  The  statute  relied  on  as  de- 
stroying the  validity  of  the  contract  was  section  5  of 
the  Employer's  Liability  Act  of  April  22,  1908,  35 
Stat,  at  L.  66,  ch.  149  (U.  S.  Comp.  St.  1913,  sec.  8661), 
which  provides  that  any  contract,  the  purpose  or  in- 
tent of  which  shall  be  to  enable  any  common  carrier 
to  exempt  itself  from  liability  created  by  this  act,  shall 
to  that  extent  be  void.  But  the  court  held  that  the 
Pullman  porter  was  not  an  employee  of  the  defendant 
railroad  company  within  the  meaning  of  that  statute, 
and  it  was  also,  held  that  the  relationship  between  the 
railroad  company  and  the  Pullman  Company  was  not 
one  of  co-proprietorship,  and  on  this  i)oint  the  opinion 
cites  Oliver  v.  Northern  P.  R.  Co.  (D.  C),  196  Fed.,  432. 

Upon  the  foregoing  authorities,  we  think  it  clear  that 
the  contract  set  up  by  the  special  plea  was  founded 
upon  a  suflScient  consideration,  was  not  opposed  to 
public  policy,  and  was  a  bar  to  the  judgment  sought 
by  the  plaintiff.  The  only  case  cited  by  the  court  of 
civil  appeals  to  sustain  its  construction  of  the  contract 
is  Purdy  v.  R.  W.  &  0.  R.  R.  Co.,  125  N.  Y.,  209,  26 
N.  E.,  255,  21  Am.  St.  Rep.,  736.  In  respect  of  the  re- 
lease which  the  baggageman  in  that  case  signed,  the 
New  York  court,  in  its  opinion,  said : 

*  *  *  He  simply  signed  the  contract,  and  the  defendant 
kept  on  employing  the  plaintiff  as  baggageman;'  in 
other  words,  continued  the  already  existing  employ- 
ment. ' ' 
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The  language  above  quoted  distinguishes  the  Purdy 
Case  from  the  present  one,  for  here,  as  we  have  held, 
the  parties  terminated  the  old  and  created  a  new  con- 
tract, of  which  new  contract  the  accident  release  was 
a  part.  The  Purdy  Case  was  referred  to  in  a  later 
New  York  case.  Runt  v.  Herring,  2  Misc.  Rep.,  105,  21 
N.  Y.  Supp.,  244.    The  court,  in  that  opinion,  said : 

''The  recital  of  the  employment  and  the  dollar  paid 
distinguishes  the  case  from  Purdy  v.  Rome,  etc.,  R.  Co., 
125  N.  Y.,  209  (26  N.  E.,  255,  21  Am.  St.  Rep.,  736), 
and  probably  discloses  a  sufficient  consideration  to  sus- 
tain the  agreement. ' ' 

It  results  that  the  judgment  of  the  court  of  civil 
appeals  is  reversed,  and  the  judgment  of  the  circuit 
court  is  affirmed, 

NOTE. 

* '  Contract. 

''Application  for  Employment  with  Southern  Express 

Company. 
"I  hereby  apply  for  employment  by  the  Southern 
Express  Co.,  and  agree  that  my  employment,  if  I  am 
employed  by  the  said  company,  shall  not  be  for  any 
particular  length  of  time,  and  that  the  said  company 
reserve  to  itself  the  right  to  terminate  the  contract  at 
pleasure,  and  I  agree  to  all  of  the  terms  and  conditions 
hereinafter  set  out,  and  all  of  the  statements  herein- 
after made,  are  made  as  representations  for  the  pur- 
pose of  procuring  employment  with  said  company." 
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' '  A  ccident  Eelease. 

*^  Whereas,  I,  the  undersigned,  have  entered,  or  am 
about  to  enter,  the  employment  of  the  Southern  Ex- 
press Company,  and  in  the  course  of  such  employment 
may  be  required  to  render  services  in  the  care,  car- 
riage, or  handling  of  merchandise  and  property  in 
course  of  transportation  by  cars,  vessels  and  vehicles, 
belonging  to  the  different  railroad,  stage  and  steam- 
boat lines  upon  which  the  company  relies  for  its  means 
of  forwarding  property  delivered  to  it  to  be  forwarded ; 

^*  And  whereas,  such  express  company,  under  its  con- 
tracts with  many  of  the  corporations  and  persons  own- 
ing or  operating  such  railroad,  stage  and  steamboat 
lines,  is  or  may  be  obligated  to  indemnify  and  save 
harmless  such  corporations  and  persons  from  and 
against  all  claims  for  injuries  sustained  by  its  em- 
ployees : 

^'Now,  therefore,  in  consideration  of  the  premises 
and  of  my  said  employment  I  do  hereby  assume  all  risk 
of  accidents  and  injuries  which  I  shall  meet  with  or 
sustain  in  the  course  of  my  employment,  whether  occa- 
sioned or  resulting  by  or  from  the  gross  or  other  neg- 
ligence of  any  corporation  or  person  engaged  in  any 
manner  in  operating  any  railroad  or  vessel,  or  vehicle, 
or  of  any  employee  of  any  such  corporation  or  person, 
or  otherwise,  and  whether  resulting  in  my  death  or 
otherwise. 

^  *  And  I  do  hereby  agree  to  indemnify  and  save  harm- 
less the  Southern  Express  Company  of  and  from  any 
and  all  claims  which  may  be  made  against  it  at  any 


6  Thompson]     DECEMBER  TERM,  1915.  605 

McKay  v.  Railroad. 

time  by  any  corporation  or  person  under  any  agree- 
ment which  it  has  made,  or  may  hereafter  make,  arising 
out  of  any  claim  or  recovery  upon  my  part,  or  the  part 
of  my  representatives,  for  damages  sustained  by  rea- 
son of  my  injury  or  death,  whether  such  injury  or  death 
result  from  the  gross  negligence  of  any  person  or  cor- 
poration, or  of  any  employee  of  any  person  or  corpora- 
tion, or  otherwise. 

*  ^  And  I  hereby  bind  myself,  my  heirs,  executors  and 
administrators  with  the  payment  to  such  express  com- 
pany, upon  demand,  of  any  sum  which  it  may  be  com- 
pelled to  pay  in  consequence  of  any  such  claim,  or  in 
defending  the  same,  including  all  counsel  fees  and  ex- 
I)enses  of  litigation  connected  therewith. 

**I  do  further  agree  that  in  case  I  shall  at  any  time 
suffer  any  such  injury,  I  will  at  once,  without  demand, 
and  at  my  own  expense,  execute  and  deliver  to  the  cor- 
poration or  persons  owning  or  operating  the  railroad, 
stage  or  steamboat  line  upon  which  I  shall  be  so  in- 
jured, a  good  and  sufficient  release,  under  my  hand  and 
seal,  of  all  claims,  demands,  and  causes  of  action,  aris- 
ing out  of  such  injury,  or  connected  with  or  resulting 
therefrom. 

**I  do  hereby  ratify  all  agreements  heretofore  made 
by  said  express  company  with  any  corporation  or  per- 
sons operating  any  railroad,  stage  and  steamboat  line 
in  which  such  express  company  has  agreed  in  substance 
that  its  employees  shall  have  no  cause  of  action  for  in- 
juries sustained  in  the  course  of  their  employment  upon 
the  line  of  such  contracting  party,  and  I  agree  to  be 
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bound  by  each  and  every  of  such  agreements  in  so  far 
as  the  provisions  thereof  relative  to  injuries  sustained 
by  employees  of  the  company  are  concerned,  as  fully  as 
if  I  were  a  party  thereto.   - 

*'And  I  do  hereby  authorize  and  empower  said  ex- 
press company,  at  any  time  while  I  shall  remain  in  its 
service,  to  contract  for  me  and  in  my  behalf,  in  its  own 
name  or  in  mine,  with  any  corporation  or  persons 
operating  any  railroad,  stage  or  steamboat  line,  for  my 
transportation  as  a  messenger  or  employee  free  of 
charge,  upon  the  condition  and  consideration  that 
neither  I  nor  my  personal  representatives,  nor  any  per- 
son claiming  under  me,  will  make  any  claim  for  com- 
pensation because  of  any  injury  sustained  by  me, 
whether  resulting  from  the  gross  negligence  of  such 
corporations  or  persons,  or  of  any  employee  of  such 
corporations  or  persons,  or  otherwise,  and  the  con- 
tracts so  made  shall  be  as  binding  and  obligatory  upon 
me  as  if  signed  and  delivered  by  me. 

*  *  And  I  do  hereby  further  agree  that  the  provisions 
of  this  agreement  shall  be  held  to  inure  to  the  benefit 
of  any  and  every  corporation  and  of  all  persons  upon 
whose  railroad,  stage  or  steamboat  lines  the  Southern 
Express  Company  shall  forward  merchandise,  as  fully 
and  completely  as  if  made  directly  with  such  corpora- 
tions or  persons. 

'  ^  I  further  agree  in  consideration  of  my  employment 
by  said  Southern  Express  Company,  that  I  shall  as- 
sume all  risks  of  accident  or  injury  which  I  shall  meet 
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or  sustain  in  the  course  of  such  employment,  whether 
occasioned  hy  the  negligence  of  said  company,  or  any 
of  its  members,  officers,  agents,  or  employees,  or 
whether  occasioned  by  the  negligence  of  any  railroad, 
steamboat  or  canal  company,  or  stage  company  with 
which  the  said  express  company  may  be  in  such  con- 
tractual relations,  or  by  the  agents,  servants,  or  em- 
ployees of  any  such  company,  or  otherwise ;  and  that  in 
case  I  shall  at  any  time  suffer  any  such  injury,  I  will  at 
once  execute  and  deliver  to  said  company  a  good  and 
sufficient  release,  under  my  hand  and  seal,  of  all  claims, 
demands  and  causes  of  action  arising  out  of  such  in- 
jury or  connected  therewith,  or  resulting  therefrom; 
and  I  hereby  bind  myself,  my  heirs,  executors,  and  ad- 
ministrators with  the  payment  to  said  express  com- 
pany, on  demand,  of  any  sum  which  it  may  be  compelled 
to  pay  in  consequence  of  any  such  claim,  or  in  defend- 
ing the  same,  including  all  counsel  fees  and  expenses  of 
litigation  connected  therewith.  I  do  expressly  declare 
that  while  traveling  over  any  of  the  lines  of  railway,  or 
stageroad,  or  steamboat  routes,  or  while  being  about  to 
so  travel  for  the  said  Southern  Express  Company,  the 
relation  of  passenger  and  carrier  will  not  exist  between 
me  and  such  carrier,  but  my  rights  upon  such  lines  shall 
exist  solely  because  of  my  employment  with  the  said 
Southern  Express  Company. 

*' Witness  my  hand  and  seal  this  23d  day  of  June 
nineteen  hundred  and  seven. 

'*  (Sign  name  in  full)  Valentino  McKay. 
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* '  Note. — If  applicant  is  under  age  his  guardian  must 
also  sign  this  release. 

*' — ■ : ,  Parent  or  Guardian. 

'*In  the  presence  of:  G.  M.  Fisher.    Ra." 

' '  Contract  of  Employment. 
^  ^  On  the  statements  and  conditions  contained  in  the 
foregoing  application  the  Southern  Express  Company- 
hires  the  applicant  above  named  to  serve  as  messenger, 
and  to  perform  such  other  services  as  may  be  directed 
from  time  to  time ;  from  June  23,  1907,  and  agrees  to 
pay  him  for  his  services  at  the  rate  of  (agreed  upon, 
or  to  be  agreed  upon,  for  such  employments  to  which 

the  applicant  may  be  assigned  from  time  to  time), 

dollars  per  month,  or  fractional  part  thereof,  while 
occupying  such  position,  or  until  the  date  of  his  resigna- 
tion or  discharge. 
''Dated  at  Nashville,  Tenn.,  8/23,  1907. 
* '  Southern  Express  Company, 

''By  C.  M.  Fisher,  Ra. 
"Valentino  McKay,  Employee/' 
' '  Witness :  C.  M.  Fisher.  ' ' 
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John  W.  Gbben  v.  Officers  and  Directors  of  Knox- 

viLLE  Banking  &  Trust  Co.* 

{Knoxville.    September  Term,  1915.) 

1.  BANKS  AND  BANKING.    Officers  and  directors.     Liability  to 
banlc.    Action.     Premature  character. 

A  bill  was  prematurely  brought  at  the  chancellor's  direction  by  the 
receiver  of  an  insolvent  bank  against  its  officers  and  directors  to 
recover  for  loans  negligently  made  by  them#  whereby  the  in- 
solvency was  brought  about,  where  the  debtors  were  not  wholly 
Insolvent  when  suit  was  brought,  but  collections  might  yet 
be  made  from  them,  since  there  can  be  no  recovery  for  negli- 
gence without  damages. resulting  therefrom,  but  it  would  be  oth- 
erwise where  such  insolvency  existed.     (Posit  pp.  614-618.) 

Cases  cited  and  approved:  Johnson  v.  Churcfiwell,  38  Tenn.,  146; 
Allison  V.  Coal  Co.,  87  Tenn.,  63;  Jackson  v.  Meek,  87  Tenn.,  69; 
Albitztigui  v.  Guadalupe,  etc..  Mining  Co.,  92  Tenn.,  600;  Wal- 
lace V.  Lincoln  Savings  Bank,  89  Tenn.,  630. 

2.  EQUITY.     Pleading.     Demurrer. 

Demurrer  to  the  bill  as  a  whole  which  is  not  good  to  the  whole 
must  be  held  bad  in  toto,    (PoBtf  pp.  614-618.) 


*0n    the  question  of  liability  of  Bank  directors  in  case  of  bad 
loans  or  investments,  see  notes  in  55  Ix  R.  A.,  762;    39  L.  R.  A.  (N. 
S.),  173. 
133  Tenn.  39]        ,  (609) 
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3.  BANKS  AND  BANKING.     Officers  and  agents.     Liability  to 
bank.    Negligence  as  to  loans.. 

A  bill  filed  at  the  instance  of  the  chancellor  by  the  receiver  of  an 
insolvent  bank  to  recover  of  officers  and  directors  for  loans  neg- 
ligently made  was  maintainable  although  the  assets  of  the  bank 
were  not  first  exhausted,  since  the  ituit  was  by  the  bank  itself,  i. 
e.,  by  its  receiver  in  its  right,  to  hold  its  agents,  the  directors, 
liable  for  negligence,  and  the  measure  of  damages  was  the  amount 
of  the  negligent  loans  finally  lost  after  due  efforts  to  collect. 
(Post,  pp.  614-618.) 

4.  EQUITY.     Pleading.     Disregard  of  foreign  matter. 

Foreign  matter  contained  in  a  pleading  must  be  disregarded  on  de- 
murrer.   {Post,  pp.  614-618.) 

5.  BANKS  AND  BANKING.     Officers  and  agents.     Right  of  ac- 
tion.    Immaterial  matter. 

The  right  of  action  of  the  receiver  of  an  insolvent  bank  at  the  in- 
stance of  the  chancellor  to  recover  of  officers  and  directors  for 
loans  negligently  made  was  not  impaired  by  the  fact  that,  if  all 
the  assets  in  the  receiver's  hands  should  be  realized  and  the 
whole  demand  made  against  the  directors  be  successfully  prose- 
cuted, there  would  not  be  enough  assets  produced  to  satisfy  the 
bank's  debts,  since  the  bank,  owning  the  rights  sued  on,  was  en- 
titled to  collect  not  only  for  the  payment  of  creditors  but  for 
distribution  among  stockholders.     iPost,  pp.  618,  619.) 

6.  ACTION.     Misjoinder  of  causes  of  action.     Parties  involved. 
A  bill  by  the  receiver  of  an  insolvent  bank  at  the  instance  of  the 

chancellor  to  re<;over  of  officers  and  directors  for  loans  negli- 
gently made  was  not  bad  for  misjoinder  of  parties  complainant  on 
the  ground  that  it  was  substantially  one  by  creditors  and  stock- 
holders  to  enforce  their  respective  rights  against  the  directors, 
while  a  right  of  action  of  creditors  is  ex  delictOf  depending  on 
intentional  fraud  or  willful  mismanagement,  and  that  of  stock- 
holders is  based  on  contract,  sustainable  by  proof  of  gross  uegll- 
gence  alone,  since  the  suit  was  in  legal  effect  by  the  bank  itself. 
{Post,  pp.  619-621.) 

Code  cited  and  approved:    Sees.  2086,  2104  (S.). 
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7.  BANKS  AND  BANKING.     Offlcert  and  agents.     Liability  to 
bank.    Action.     Pleading. 

The  allegations  of  a  bill  by  the  receiver  of  an  insolvent  bank  at 
the  instance  of  the  chancellor  against  its  officers  and .  directors 
to  recover  for  fraud,  willful  mismanagement,  and  negligence 
bringing  about  the  Insolvency,  that  the  defendants  carried  as 
solvent  large  assets  in  fact  Insolvent,  published  false  statements, 
carried  as  cash  items  tickets,  miscellaneous  papers,  and  over- 
drafts which  would  be  lost  to  the  bank  through  Insolvency,  that 
the  directors  were  guilty  of  negligence  In  permitting  officers  to 
extend  to  themselves  a  heavy  line  of  credit  and  to  lend  to  con- 
cerns in  which  they  were  personally  interested  large  amounts  of 
money,  which  would  prove  nearly  a  total  loss,  all  of  which  could 
have  been  prevented  by  the  directors  by  the  exercise  of  ordinary 
diligence,  were  sufficient  to  justify  overruling  a  demurrer,  since 
to  make  a  case  against  the  directors  It  was  unnecessary  to  al- 
lege they  were  guilty  of  fraud  and  wilful  mismanagement,  the 
allegations  of  negligent  conduct  being  sufficient,  though  allegat- 
ions showing  fraud  and  willful  mismanagement  would  have  been 
proper.     (Post,  pp.  621-623.) 

Cases  cited  and  approved:  State  v.  Standard  OH  Co.,  120  Tenn., 
86;    Wallace  v.  Lincoln  Savings  Bank,  89  Tenn.,  630. 

Codes  cited  and  construed:     Sees.  2067,  2068  (S.). 

8.  BANKS  AND  BANKING.     Officers  and  agents.     Liability  to 
bani<  at  common  law. 

Under  the  common  law  a  bank  itself  has  the  right  to  redress  for  in- 
juries Inflicted  upon  It  by  the  acts  denounced  by  Shannon's  Code, 
sections  2067,  2068,  and  3242,  providing  that  Intentional  fraud 
in  falling  to  comply  with  the  articles  of  incorporation,  or  in 
deceiving  the  public  or  individuals  in  relation  to  their  liabilities, 
subjects  all  officers,  stockholders,  or  directors,  knowingly  partici- 
pating therMn,  to  damages  at  the  suit  of  any  person  injured; 
that  the  diversion  of  the  funds  of  the  banks,  the  payments  of 
dividends  leaving  insufficient  funds  to  meet  its  liabilities,  the  keep- 
ing of  false  books  or  accounts,  whereby  any  one  is  injured,  and 
the  making  and  publishing  of  false  reports,  are  such  frauds  as 
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will  subject  those  actively  concerned  to  damages  at  the  suit  of 
any  person  injured;  and  that  any  director  of  any  bank  who  shall 
be  guilty  of  any  fraud  or  willful  mismanagement  by  which  loss 
shall  fall  upon  its  creditors  shall  be  individually  liable  for  such 
loss.     (Post,  pp.  623,  624.) 

9.     EQUITY.      Pleading.      Multifariousness. 

A  bill  by  the  receiver  of  an  insolvent  bank  filed  at  the  instance  of 
the  chancellor  against  its  officers  and  directors  to  recover  for 
loans  negligently  made,  which  joined  directors  who  served 
five  full  terms  and  those  who  served  only  a  part  of  such  five 
terms,  was  multifarious  as  to  the  short  term  defendants,  thou£^h 
the  defendants  who  served  during  all  the  terms  could  not  ob- 
ject that  the  others  were  included  with  them  for  any  period 
of  time  within  the  years  during  which  they  served,  as  they  were 
connected  with  each  of  all  the  defendants  in  some  part  of  the 
litigation.     (Post,  pp.  624,  625.) 

VO.     EQUITY.     Pleading.      Multifariousness. 

Whether  a  bill  should  be  declared  multifarious  is  largely  a 
matter  of  discretion  controlled  by  considerations  of  the  incon- 
venience to  the  parties  and  the  court  of  permitting  the  examina- 
tion of  disconnected  controversies  in  the  same  litigation.  (Post, 
pp.  625-628.) 

Cases  cited  and  approved:  Insurance  Companies  v.  Confectionery 
Co.,  124  Tenn.,  247;  Emerson  v.  Gaither,  103  Md.,  664;  Wal- 
lace V.  Lincoln's  Savings  Bank,  89  Tenn.,  630;  Briggs  v. 
Spaulding,  141  U.  S.,  132. 

11.  EQUITY.     Pleading.     Demurrer. 

The  allegations  of  a  bill  must  be  taken  as  true  by  the  appellate 
court  on  hed.ring  to  review  a  decree  dismissing  the  bill  on  de- 
murrer.    (Post,  p.  628.) 

12.  EQUITY.     Pleading.     Demurrer. 

Every  reasonable  presumption  must  be  indulged  in  favor  of  a 
bill  when  opposed  by  a  demurrer.     (Post,  p.  628.) 
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13.  BANKS  AND  BANKING.     Officers  and  agents.     Liability  to 
banlc.     Action.     Pleading. 

A  bill  by  the  receiver  of  an  insolvent  bank,  filed  at  the  instance  of 
the  chancellor,  to  recover  against  its  officers  and  directors  for 
loans  negligently  made,  did  not  need  to  set  out  the  particular 
circumstances  of  each  loan,  showing  the  situation  and  sur- 
roundings of  the  parties,  since  all  complainant  was  required  to 
do  was  to  make  a  prima  facie  case  of  negligence.  {Post,  pp.  628, 
629.) 

14.  EVIDENCE.     Judicial  Notice.     Banking  custom. 

The  court  will  judicially  know  that  in  Tennessee  the  duty  to  make 
loans  does  not  ordinarily  devolve  on  the  directors  of  a  bank. 
{P08t,  pp.  629,  630.) 

15.  BANKS  AND  BANKING.     Officers  and  agents.     Liability  to 
bank.     Action.     Pleading. 

In  suit  by  the  receiver  of  an  ineolvent  bank  at  the  instance  of  the 
chancellor  to  recover  against  its  officers  and  directors  for  loans 
negligently  made,  the  fact  that  a  large  number  of  items  cata- 
logued in  the  bill  as  cash  items  and  overdrafts  were  undated  did 
Qot  render  the  bill  demurrable  as  to  defendants  who  served  five 
full  directorates,  the  period  sued  for;  it  being  alleged  that  the 
items  occurred  during  such  period.    (Post,  pp.  630,  631.) 


FROM  KNOX 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
R.  H.  Sansom,  Special  Chancellor. 

Green,  Webb  &  Tate  and  Weight  &  Jon;es,  for  appel- 
lant. 

James  B.  Weight,  Shields  &  Gates,  L.  H.  Spilman, 
Lindsay,  Young  &  Donaldson  and  Johnson  &  Cox,  for 
appellee. 
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Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

It  appears  from  the  bill  that  the  receiver  was  ap- 
pointed by  the  chancellor  in  a  suit  heretofore  brought 
by  the  creditors  and  stockholders  of  the  Knoxville 
Banking  &  Trust  Company  to  wind  it  up  as  an  insol- 
vent concern.  It  also  appears  that  by  an  order  entered 
in  that  case  the  receiver  was  directed  to  file  the  pres- 
ent bill  against  the  officers  and  directors.  Its  purpose 
was  to  hold  them  liable  for  fraud,  willful  mismanage- 
ment, and  negligence  whereby  the  beforementioned 
insolvency  was  brought  about  and  the  bank  utterly 
ruined.  Twenty-four  grounds  of  demurrer  were  filed, 
all  of  which  were  overruled  by  the  chancellor  except 
the  last,  and  as  to  his  action  upon  the  latter  no  appeal 
has  been  prosecuted  to  this  court.  The  complainant, 
however,  has  appealed  from  the  decree  dismissing  his 
bill  upon  the  twenty-three  grounds  referred  to. 

It  will  be  unnecessary  for  us  to  consider  these 
grounds  of  demurrer  in  detail,  presenting  as  they  do 
very  many  attacks  upon  the  bill  from  various  angles. 
The  counsel  in  their  briefs  have  practically  agreed 
upon  the  chief  questions  presented,  and  to  these  we 
shall  in  the  main  confine  our  attention,  only  referring 
to  the  demurrers  themselves  where  it  may  be  neces- 
sary to  render  our  views,  or  the  reasons  for  our  deci- 
sion, more  clear. 

The  first  ground  is  that  the  action  is  premature. 

We  do  not  think  this  objection  is  well  taken. 
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It  is  true  the  bill  concedes  that  a  considerable  per- 
centage may  be  collected  from  fepme  of  the  large  loans 
alleged  to  have  been  improvidently  made,  and  now  in 
part  insolvent;  and  it  must  follow  that  the  extent  of 
the  liability  of  defendants  for  these  cannot  be  ascer- 
tained until  such  special  matters  are  settled  by 
exhaustion  of  the  debtors,  yet  that  need  not  delay  the 
bringing  of  suit  to  recover  from  the  directors  as  to 
those  loans,  improvidently  made,  if  they  are  other- 
wise liable,  where  the  debtors  have  been  exhausted  or 
it  has  been  lawfully  made  to  appear  that  they  are 
insolvent,  that  is,  that  the  corporation  has  suffered 
loss  in  respect  of  these  matters  by  reason  of  the  neg- 
ligence of  the  defendants.  The  bill  states  many  in- 
stances in  which  loans,  alleged  to  have  been  improvi- 
dently made,  were,  at  its  filing,  wholly  insolvent; 
indeed,  wholly  insolvent  when  made. 

The  cases  of  Johnson  v.^  Churchwell,  1  Head  (38 
Tenn.),  146,  Allison  v.  Goal  Co.,  87  Tenn.,  63,  9  S.  W., 
226,  Jackson  v.  Meek,  87  Tenn.,  69,  72,  73,  9  S.  W., 
225,  10  Am.  St.  Eep.,  620,  and  Albitztigui  v.  Guada- 
lupe, etc..  Mining  Co.,  92  Tenn.,  600,  603,  22  S.  W,, 
739,  cited  by  defendants,  do  not  apply. 

In  Johnson  v.  Churchwell  the  action  was  against  the 
directors  of  a  bank  under  certain  provisions  of  its 
charter,  to  hold  them  personally  liable,  on  certain  cir- 
culating notes  issues  of  the  bank,  alleged  to  have 
been  over-issues,  on  the  ground  that  they  had  violated 
the  terms  of  the  charter  in  making  such  issues,  and 
that  the  bank  having  failed,  leaving  the  notes  unre- 
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deemed,  and  its  refusal  to  pay  them  having  been  made 
on  demand,  the  plaintiffs  were  injured  to  the  extent  of 
the  face  of  the  notes.  The  court  held  there  could  be 
no  action  brought  under  the  charter  to  recover  the 
amount  of  the  notes  until  there  had  been  a  prior  judi- 
cial determination  of  the  violation  of  the  charter,  and 
likewise  until  there  had  been  an  exhaustion  of  the 
assets  of  the  bank.  As  to  the  latter  point,  it  was  said 
that  the  measure  of  the  liability  of  the  directors  would 
be  the  amount  which  the  assets  of  the  corporation 
would  fall  short  of  discharging  its  liabilities,  caused 
by  the  defendants'  dereliction.  Of  course,  it  is  true, 
as  we  have  already  intimated,  that  the  present  suit  is 
premature  as  to  those  alleged  improvident  loans  that 
are  not  wholly  insolvent,  but  out  of  which .  collections 
may  yet  be  made.  This  results,  not  from  what  may  be 
held  in  any  given  case  or  authority,  but  from  the  fact 
that  the  basis  of  the  liability  of  the  directors,  in  a  case 
of  the  kind  before  us,  is  negligence,  and  there  can  be 
no  recovery  without  injury  or  damage  resulting  from 
the  negligence,  and  this  cannot  be  ascertained  as  to 
certain  loans  mentioned  until  the  borrowers  under 
the  loans  have  been  exhausted.  But  in  the  case  before 
us  hundreds  of  improvident  loans  are  alleged,  very 
many  of  which  are  charged  to  have  been  insolvent 
and  uncollectible  at  their  inception,  and  ever  since. 
As  to  such  loans  there  is  no  question  of  waiting  for  an 
exhaustion  of  the  debtors.  It  is  true  that  a  special 
demurrer  directed  to  those  special  parts  of  the  bill  in 
A^hich  it  is  alleged  that  collections  are  yet  to  be  antici- 
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pated  from  certain  loans,  on  the  ground  that  as  to 
these  the  bill  is  premature,  would  be  bound  to  be  suc- 
cessful; but  there  is  no  such  demurrer.  On  the  con- 
trary, the  demurrer  is  to  the  bill  as  a  whole,  and  not 
being  good  to  the  whole  must  be  held  bad  in  toto. 
The  theory  of  the  demurrer  seems  to  be  that  the  suit 
is  premature  because  the  assets  of  the  corporation 
were  not  first  exhausted.  This  objection  is  necessarily 
altogether  inapplicable,  because  this  suit  is  one  by  the 
corporation  itself,  that  is,  by  its  receiver,  in  right  of 
the  corporation,  to  hold  its  agents,  the  directors  liable 
for  negligence,  and  the  measure  of  damages  is  the 
amount  of  the  alleged  negligent  loans  finally  lost  after 
due  efforts  to  collect,  that  is,  if  the  directors  are  liable 
at  all,  under  the  facts  stated  in  the  bill.  There  are,  it 
is  true,  some  allegations  in  the  bill,  to  which  we  shall 
later  refer,  quite  unusual  in,  if  not  inapplicable  to,  a 
bill  of  the  corporation  or  its  receiver,  and  generally 
appearing  only  in  a  suit  filed  directly  by  creditors, 
themselves;  but,  in  any  event,  such  matters  cannot 
change  the  controlling  fact  that  the  present  bill  was 
filed  pursuant  to  the  order  of  the  chancellor,  made  in 
an  insolvency  proceeding  instituted  in  the  chancery 
court  by  creditors  and  stockholders  for  the  purpose  of 
winding  up  the  corporation.  The  bill,  in  its  essential 
nature,  then,  is  a  bill  by  the  corporation  to  hold  its 
directors  liable  {Wallace  v.  Lincoln  Savings  Bank,  89 
Tenn.  [5  Pick.],  630,  634,  635,  15  S.  W.,  448,  24  Am. 
St.  Rep.,  625),  and  can  lawfully  contain  only  matters 
fit  for  such  a  pleading.    All  foreign  matter  contained 
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in  it  must  be  disregarded.  The  bill  being  one  of  the 
kind  just  indicated,  of  course  no  contention  can  be 
made  that  the  assets  of  the  corporation  must  be  ex- 
hausted as  a  preliminary  to  their  collection,  as  this 
would  be  a  patent  contradiction  both  in  word  and  act. 

Allison  V.  Coal  Co.,  supra,  is  a  case  substantially 
similar  to  Johnson  v.  ChurchweU.  The  case  of  Jack- 
son V.  Meek,  supra,  re^ts  on  the  same  principle.  There 
an  effort  was  made  by  an  employee  to  hold  the  stock- 
holders of  a  corporation  liable,  under  a  charter  pro- 
vision, for  wages  unpaid  by  the  latter,  and  it  was  held 
that  such  a  suit  would  not  lie  until  the  assets  of  the 
corporation  had  been  exhausted.  The  case  of  Alhitz- 
tigui  V.  Gaudalupe,  etc..  Mining  Co.,  supra,  stands  on 
the  same  general  ground.  There  an  effort  was  made 
by  the  creditors  to  compel  the  shareholders  and  direc- 
tors of  a  corporation  to  pay  the  amount  of  debts  in- 
curred in  excess  of  the  corporate  stock,  and  it  was  held 
the  suit  could  not  be  maintained  because  it  appeared 
there  were  plenty  of  assets  on  hand  to  pay  all  of  the 
debts. 

The  present  bill,  anticipating  the  defense  of  prema- 
turity, alleges  that  if  all  of  the  assets  already  in  the 
receiver's  hands  shall  be  realized,  and  likewise  the 
whole  demand  made  against  the  directors  be  success- 
fully prosecuted,  still  there  will  not  be  enough  pro- 
duced to  satisfy  even  the  debts.  We  do  not  think  this 
fact  is  material,  as  the  defendants  correctly  insist,  be- 
cause, since  the  rights  sued  on,  so  far  as  applicable  to 
the  frame  of  the  bill,  belong  to  the  corporation,  it 
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would,  through  its  receiver,  be  entitled  to  collect,  if 
its  demands  are  well  based,  first  for  the  payment  of 
creditors,  and  next  for  distribution  among  the  stock- 
holders. The  allegation,  however^  is  pertinent  to  an- 
other aspect  of  the  case,  under  which  it  is  contended, 
in  support  of  one  of  the  demurrers,  that  the  bill  can- 
not be  maintained  for  the  benefit  of  stockholders,  since 
it  does  not  appear  there  were  any  stockholders  other 
than  the  defendants  themselves,  and  the  court  would 
not  collect  from  them  money  to  be  immediately 
returned  to  them. 

There  being,  as  already  indicated,  no  demurrer  di- 
rected solely  to  those  parts  of  the  bill  seeking  a  re- 
covery in  respect  of  loans  not  wholly  insolvent,  the  bill 
must  for  the  present  stand  as  to  these  matters  along 
with  the  rest,  and  the  question  in  respect  of  such  mat- 
ters can  hereafter  arise  only  on  objections  made  to 
the  testimony  that  may  be  oflFered  to  show  damages 
accrued  in  respect  of  them,  unless  in  the  course  of  the 
proceedings  facts  may  develop  showing  that  pending 
the  present  suit,  before  closing  the  account,  the 
debtors  referred  to  have  been  exhausted,  so  that  the 
damages  arising  may  be  shown. 

The  next  question  is  whether  there  was  a  misjoinder 
of  parties  complainant.  This  must  be  answered  in 
the  negative. 

It  is  insisted  for  defendants  that  the  bill  is  sub- 
stantially one  filed  by  creditors  and  stockholders  as 
such  to  enforce  their  respective  rights  against  the 
directors;  that  the  right  of  action  of  the  former  is 
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ex  delicto,  depending  on  proof  of  ^^intentional  fraud 
or  willful  mismanagement,"  while  the  latter  is  based 
on  contract,  and  may  be  sustained  by  proof  merely  of 
gross  negligence.  As  we  have  previously  indicated, 
the  suit  is  in  legal  effect  an  action  by  the  cori)oration 
itself.  There  is  only  one  complainant,  the  receiver 
of  the  corporation.  The  allegation  is  many  times  re- 
peated that  the  defendants  were  guilty  of  '*fraud  and 
willful  mismanagement;''  but  there  are  also  allega- 
tions of  simple  negligence  and  numerous  instances 
stated,  involving  in  the  aggregate  many  thousands  of 
dollars,  wherein  the  defendants  **made  and  caused  to 
be  made"  loans  which  were  wholly  insolvent  at  the 
time  they  were  made,  so  continued,  and  were, total 
losses  to  the  corporation.  It  is  also  alleged  that  the 
defendants  failed  to  make  the  stated  examinations 
required  by  law  (Shan.  Code,  sees.  208^,  2104),  and 
thus  failed  to  exercise  due  supervision  over  the  offi- 
cers; that  too  much  power  and  control  over  the  busi- 
ness of  the  bank  had  been  committed  to  the  officers 
of  the  bank,  the  president,  cashier,  and  assistant 
cashier,  who  had  committed  frauds,  which  could  have 
been  detected  by  the  directors  by  the  exercise  of  rea- 
sonable diligence,  but  which  they  failed  to  exercise ;  and 
that  by  these  frauds  the  bank  was  hastened  to  insol- 
vency. Among  the  acts  of  fraud  alleged  against  the 
officers,  indeed  against  all  of  the  defendants,  are 
carrying  as  solvent  large  assets  which  were  in  fact 
insolvent,  the  publishing  of  false  statements,  the 
carrying,  as  cash,  items  involving  a  great  many  thou- 
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sands  of  dollars,  which  ^ere  not  cash,  but  '* tickets," 
miscellaneous  papers,  and  overdrafts,  practically  all 
of  which  will  be  lost  to  the  bank,  through  insolvency ; 
that  among  these  there  is  a  ''cash  ticket"  against  the 
president,  W.  H.  Gass,  for  $3,081.05,  a  draft  paid  for 
the  cashier  Willis  of  $531,  cash  tickets  against  him  for 
$5,533.30,  a  stock  certificate  brought  for  him,  $400,  in 
the  Knoxville  Auto  &  Garage  Company,  a  concern  of 
doubtful  solvency,  an  overdraft  of  the  said  Gass  for 
$5,138.32,  an  overdraft  of  the  said  Willis  for  $5,937.26, 
and  another  against  him  of  $3,420.70.  It  is  alleged 
that  the  defendant  directors  were  guilty  of  negligence 
in  permitting  these  officers  to  extend  to  themselves 
such  a  line  of  credit;  that  the  defendants  were  guilty 
of  other  negligence  in  permitting  the  said  officers  Gass 
and  Willis  to  lend  to  certain  concerns  in  which  they 
were  personally  interested  very  large  sums  of  money, 
running  into  thousands  of  dollars,  viz.,  to  the  McCor- 
mick  Furniture  Company,  the  Vine  Street  Furniture 
Company,  S.  M.  Beaumont  Company,  Knoxville  Auto 
&  Garage  Company,  Tennessee  Medicine  Company, 
Picture  Plays  Theater  Company,  and  Bonita  Theater 
Company;  that  these  loans  will  prove  nearly  a  total 
loss;  and  that  all  could  have  been  prevented  by  the 
directors  by  the  exercise  of  ordinary  diligence. 

The  foregoing  constitute  sufficient  allegations  of 
negligence  on  the  part  of  the  directors  to  justify  over- 
ruling the  demurrer.  State  v.  Standard  Oil  Co.,  120 
Tenn.,  86,  108, 110  S.  W.,  565;  Wallace  v.  Lincoln  Sav- 
ings Bank,  89  Tenn.,  630,  652,  653,  15  S.  W.,  448,  24 
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Am.  St.  Rep.,  625;  10  Cyc,  831,  832,  833.  To  make  a 
case  against  the  directors  it  was  unnecessary  to  allege 
that  they  were  guilty  of  fraud  and  willful  mismanage- 
ment, though  surely  they  would  be  Uable  to  the  cor- 
poration for  injury  to  its  assets  or  business  caused 
by  such  conduct  on  their  part;  the  allegation  of  neg- 
ligence was  enough,  still,  if  there  were  facts  showing 
fraud  and  willful  mismanagement  causing  injury,  it 
was  proper  that  such  matters  should  be  likewise  pre- 
sented in  the  bill. 

Rights  of  action  of  the  latter  kind,  however,  under 
statutes  to  be  presently  noticed,  are  especially  in- 
tended to  furnish  a  means  of  direct  relief  to  creditors, 
and  all  others  suffering  injury  by  the  conduct  referred 
to,  through  actions  brought  by  them  against  directors 
or  officers  or  stockholders.  These  rights  of  action  are 
secured  to  such  persons  by  Shannon  ^s  Code,  sees,  2067 
and  2068,  which  are  as  follows : 

*'2067.  Intentional  fraud  in  failing  to  comply  sub- 
stantially with  the  articles  of  incorporation,  or  in  de- 
ceiving the  public  or  individuals  in  relation  to  their 
liabilities,  subjects  all  officers,  stockholders,  or  direc- 
tors, knowingly  participating  therein,  to  the  penalties 
of  a  misdemeanor,  and,  moreover  to  damages  at  the 
suit  of  any  person  injured  thereby. 

'^2068.  The  diversion  of  the  funds  of  the  corpora- 
tion to  other  objects  than  those  mentioned  in  the  incor- 
poration ;  the  payment  of  dividends  which  leave  insuffi- 
cient funds  to  meet  the  liabilities  of  the  corporation; 
the  keeping  of  false  books  or  accounts  whereby  any 
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one  is  injured ;  and  the  making  and  publishing  of  false 
reports,  are  such  frauds  as  will  subject  those  actively 
concerned  therein  to  the  penalties  of  the  preceding 
section. ' ' 

Another  guaranty  of  safety  is  given  creditors  in 
section  3242,  which  reads : 

' '  Each  stockholder  in  any  of  the  banks  of  this  State 
shall  be  individually  liable  for  any  loss  sustained  by 
the  creditors  of  the  institution,  to  the  amount  and 
value  of  his  stock,  until  he  has  paid  the  same  in  full, 
on  his  original  subscription.  And  if  any  director  or 
directors  of  any  of  the  banks  in  this  State  shall  be 
guilty  of  any  fraud  or  willful  mismanagement  of  the 
affairs  of  such  bank,  by  which  any  loss  shall  be  occa- 
sioned to  its  creditors,  such  director  or  directors,  upon 
legal  ascertainment  of  the  fact,  shall  be  individually 
liable  for  such  loss,  and  all  the  stockholders  assenting 
thereto  shall  be  liable  in  like  manner. ' ' 

But  without  regard  to  the  statutes  referred  to,  and 
without  dependence  on  them,  we  repeat,  the  corpora- 
tion itself  would  under  the  common  law  have  the  right 
to  redress  for  any  injuries  inflicted  upon  it  by  any  of 
the  acts  denounced  by  these  statutes. 

Therefore  the  allegations  of  *  *  fraud  and  willful  mis- 
management,'  ^  along  with  the  allegations  of  negli- 
gence, do  not  make  the  bill  a  direct  proceeding  by  cred- 
itors and  stockholders,  or  by  either.  Indeed,  the  origin 
of  the  bill  was  such  as  necessarily  to  make  it  a  bUl  by 
the  corporation  through  its  receiver,  its  filing  having 
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been  directed  by  the  chancellor  in  the  insolvency  pro- 
ceeding in  which  the  receiver  was  appointed. 

It  is  next  insisted  that  the  bill  is  multif  arious,  and  we 
think  this  contention  is  well  taken. 

It  sets  out  the  names  of  the  several  boards  of  direc- 
tors between  the  years  of  1908  and  1912,  and  inclusive 
of  those  years,  and  shows  the  date  of  the  service  of 
each  individual  director. 

It  appears  that  the  following  served  during  all  the 
years  mentioned:  J.  W.  Hope,  Joseph  Knaffl, 
Charles  H.  ^mith,  W.  H.  (Jass,  W.  T.  Newton  and 
Charles  J.  McKinney. 

The  following  served  only  from  January  16, 190&,  to 
January  12, 1909,  viz :    S.  A.  Lackey. 

The  following  served  from  January  16, 1908,  to  Jan- 
uary 12, 1909,  and  from  the  latter  date  to  January  11, 

1910,  viz :    WilUam  Brakebill. 

The  following  served  from  January  16,  1908,  to 
January  12,  1909,  and  from  the  latter  date  to  Janu- 
ary 11,  1910,  and  from  the  date  last  mentioned  to 
January  10,  1911,  viz:    James  R.  Wooldridge. 

The  following  served  from  January  12, 1909,  to  Jan- 
uary 11, 1910,  and  from  the  latter  date  to  January  10, 

1911,  and  from  the  date  last  mentioned  to  January  9, 

1912,  viz :    G.  J.  Ashe. 

The  following  served  from  January  11, 1910,  to  Jan- 
uary 10, 1911,  and  again  from  January  9,  1912,  till  the 
failure  of  the  bank  in  the  latter  part  of  the  year,  viz: 
Charles  H.  Bacon. 
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The  following  served  from  January  12, 1909,  to  Jan- 
uary 11,  1910,  and  from  the  date  last  mentione4  to 
January  10,  1911,  and  from  that  date  to  January  9, 
1912,  and  from  that  date  to  the  failure  of  the  bank; 
that  is,  during  all  of  the  years  except  the  first  year, 
or  from  1909  to  the  end,  viz.:  N.  B.  Kuhlman  and 
Arthur  Groves. 

The  following  served  only  from  January  9,  1912,  to 
the  failure  of  the  bank,  viz.:    H.  G.  Hutchinson. 

It  is  frequently  a  very  diflScult  question  to  deter- 
mine whether  a  bill  should  be  declared  multifarious; 
indeed,  it  is  largely  a  matter  of  discretion,  controlled 
by  considerations  of  the  inconvenience  to  the  parties 
and  to  the  court  of  permitting  the  examination  of 
disconnected  controversies  in  the  same  litigation. 
Gibson's  Suits  in  Chancery  (2d  Ed.),  sec.  149;  Id., 
sec.  284;  Insurcmce  Companies  v.  Confectionery  Co., 
124  Tenn.,  247,  267-289, 136  S.  W.,  915,  34  L.  E.  A.  (N. 
S.),  897. 

We  think  it  clear  that  it  would  be  unjust  to  the  de- 
fendants S.  A.  Lackey,  William  Brakebill,  Charles 
H.  Bacon  and  H.  G.  Hutchinson  to  continue  them  in  a 
bill  with  those  who  served  during  all  of  the  five  terms, 
and  on  the  remand  hereinafter  ordered  permission 
will  be  given  to  file  separate  bills  against  the  parties 
named  without  additional  process  pursuant  to  the  au- 
thority granted  the  court  in  Shannon's  Code,  section 
6136.  As  to  the  defendants  who  have  served  during 
all  the  five  terms,  they  cannot  object  that  others  are 
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included  with  them  for  any  period  of  time  covered  by 
the  years  during  which  they  served,  since  they  would 
be  connected  with  each  one  of  all  the  defendants  in 
some  part  of  the  litigation.  The  bill  can  therefore  stand 
as  to  thent  Emerson  v.  Geithefj  103  Md.,  564,  64  Atl., 
26,  8  L.  R.  A.  (N.  S.),  738,  7  Ann.  Cas.,  1114.  As  to 
Mr.  Wooldridge,  who.  served  during  three  of  the  terms, 
Mr.  Ashe,  who  likewise  served  through  three,  and 
Messrs.  Kuhlman  and  Groves,  who  served  through 
four  of  the  five  terms,  we  think  there  would  be  little 
practical  inconvenience  in  permitting  their  cases  to 
remain  with  those  of  Hope,  Knaffl,  and  others  who 
served  during  all  the  terms. 

The  foregoing  substantially  covers  aU  of  the  ques- 
tions made  by  the  demurrers,  so  far  as  they  can  affect 
the  disposition  of  the  case  here;  but  there  are  some 
questions  which  have  been  argued  that  we  think  should 
be  referred  to,  and  our  views  stated,  for  the  guidance 
of  the  parties,  and  of  the  chancellor  when  the  case 
comes  to  a  hearing  on  the  issues  made. 

The  first  of  these  is  the  measure  of  duty  incumbent 
upon  directors  in  this  State.  Without  discussion 
this  matter,  we  say  that  we  firmly  adhere  to  the  rules 
laid  down  on  this  subject  in  Wallace  v.  Lincoln's  Sav- 
ings Bank,  89  Tenn.,  630, 15  S.  W.,  448,  24  Am.  St.  Eep., 
625,  and  thoroughly  agree  with  and  follow  the  opinion 
of  the  supreme  court  of  the  United  States  in  Briggs  v, 
Spaulding,  141  U.  S.,  132,  11  Sup.  Ct.,  924,  35  L.  Ed., 
662.    These  cases  are  in  substantial  accord. 
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It  is  insisted  in  behalf  of  the  defendants  that  under 
the  by-laws  the  directors  were  authorized  to  appoint 
a  finance  committee,  and  that  such  a  committee  was  ap> 
pointed  and  served  during  the  whole  time;  that  on 
this  committee  was  de^volved  the  duty  of  making  loans 
and  investments.  The  allegations  of  the  bill  upon  this 
subject  are  as  follows: 

**0n  January  16,  1908,  the  defendants  J.  W.  Hope, 
Joseph  Knaf9,  and  W.  H.  Gass  were  elected  as  a  fi- 
nance committee  of  the  board  of  directors,  and  these 
defendants  have  since  said  date  served  as  said  com- 
mittee; that  is,  having  held  that  position  by  election, 
they,  as  will  more  fully  be  alleged  hereinafter,  have  in- 
efficiently and  negligently  performed  the  duties  which 
ought  to  have  been  performed  by  said  committee,  and 
have  failed  to  perform  duties  which  should  have 
been  perfbrmed  by  said  committee,  and  have  been 
guilty  of  fraud  and  willful  mismanagement  in  law  as 
such.    .    .    . 

''Your  complainant  would  further  show  that  the  de- 
fendants Joseph  Knafla,  J.  W.  Hope,  and  W.  H.  Gass, 
were  by  the  other  defendants  constituted  a  finance 
committee,  and  the  finance  committee  also  was  incum- 
bered with  the  duty  of  inspecting  the  affairs  of  the 
said  banking  institution,  and  knowing  of  its  transac- 
tions, and  of  reporting  them  in  detail  to  the  directors ; 
and  the  directors  likewise  were  incumbered  with  this 
duty,  and  were  furthermore  incumbered:  with  the 
duty  of  seeing  that  the  finance  committee  performed 
its  duty;  and  the  (defendants  all  wholly  failed  in  all 
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these  respects,  and  all  of  said  willful  mismanagement 
and  negligence  resulted  in  the  above  set  out  and  still 
other  losses  to  the  creditors  and  stockholders  of  said 
banking  institution. '  * 

Upon  this  hearing  we  must  receive  as  true  the  alle- 
gations of  the  bill.  We  cannot  therefore  go  into  the 
consideration  of  how  far  the  directors  might  rely  upon 
the  finance  committee's  performing  its  duty,  or  how 
far  they  would  be  relieved  of  looking  into  the  trans- 
actions of  the  bank  by  reason  of  the  existence  of 
such  a  committee. 

It  is  insisted  that  the  defendant  directors  did  not 
make  the  loans  complained  of;  but,  however  the  facts 
may  be,  the  bill  alleges  they  did  make  the  loans,  and 
caused  them  to  be  made,  and  we  must  at  this  time  ac- 
cept this  as  the  true  statement  of  the  facts,  in  consid- 
ering the  bill  and  demurrer.  An  argument  is  made 
construing  the  expressions  **made  and  caused  to  be 
made''  and  **made  and  permitted  to  be  made"  as 
equivalent  simply  to  an  allegation  that  the  directors 
permitted  the  loans  to  be  made.  This  would  not  be 
a  correct  method  of  construing  a  bill  when  opposed 
by  a  demurrer,  the  rule  being  that  every  reasonable 
presumption  must  be  made  in  favor  of  the  bill.  State 
V.  Standard  OH  Co.,  supra. 

It  is  said  that  there  is  no  suflScient  allegation  of 
facts  to  support  the  charge  of  fraud  and  willful  mis- 
management, or  even  of  negligence.  We  have  already 
adequately  considered  this  matter.  We  shall  notice 
however,  in  this  immediate  connection  a  further  point 
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made  in  the  defendant's  brief ,  to  the  effect  that  the 
particular  circumstances  of  each  loan  are  not  set  out, 
showing  the  situation  and  surroundings  of  the  parties 
that  would  rightly  move  the  discretion  of  any  one  mak- 
ing a  supposed  loan.  This  is  not  necessary.  All  that 
the  complainant  need  do  is  to  make  a  prima  facie  case 
of  negligence,  and  this  we  think  has  been  done.  It  is 
true  this  prima  facie  case  may  be  met  by  the  defen- 
dants showing  qualifying  circumstances  that  will  com- 
pletely overturn  the  charge  of  negligence  either  by 
showing  that  under  all  the  circumstances  the  loans 
were  properly  made,  or  under  the  facts  as  they  ap- 
peared to  the  parties  at  the  time. 

At  this  point  we  deem  it  proper  to  say  that  in  de- 
ciding this  case  we  have  rested  specially  upon  the  alle- 
gation that  the  directors  themselves  made  the  loans, 
and  caused  them  to  be  made.  We  judicially  know 
that  as  a  rule  this  duty  is  not  ordinarily  in  this  State 
devolved  on  directors;  but,  since  the  bill  alleges  that 
these  acts  were  undertaken  by  the  directors,  we  must 
accept  it  as  true,  and  what  we  have  written  must  be 
construed  in  the  light  of  this  fact.  There  is  another 
branch  of  the  inquiry,  however,  to  which  we  direct 
attention.  That  is,  the  allegations  of  the  bill  already 
referred  to  that  the  defendants  failed  to  make  the  ex- 
aminations which  the  statute  requires  to  be  made 
every  six  months,  and  that  if  such  examinations  had 
been  made  the  improvident  conduct  of  the  officers  and 
of  the  finance  committee  would  have  been  discovered, 
from  time  to  time,  and  much  of  it  prevented  from  hap- 
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pening  thereafter.  This  is  an  element  of  negligence 
distinct  from  that  charged  in  respect  of  making  and 
causing  to  be  made  the  several  hundred  loans  com- 
plained of;  so  that,  in  case  the  allegations  of  the  bill 
should  not  be  sustainable  upon  the  subject  of  making 
and  causing  to  be  made,  the  loans,  there  yet  remains 
the  allegation  of  negligence  based  on  the  want  of  due 
examination  and  oversight. 

There  are  a  large  number  of  items  catalogued  in  the 
bill  under  the  head  of  cash  items,  or  items  carried  as 
cash,  and  overdrafts.  All  of  these  are  without  date. 
A  demurrer  is  based  on  this  fact.  Such  demurrer, 
however,  could  not  be  good  as  to  those  of  the  defen- 
dants who  served  during  the  whole  time,  for  it  is  al- 
leged that  these  items  occurred  during  the  period  sued 
for;  and  there  is  no  demurrer  fil-ed  separately  by  ei- 
ther of  the  defendants  who  are  left  in  the  bill,  and 
whose  terms  of  service  do  not  cover  the  whole  time. 
However,  this  is  not  material  since  we  have  held  that 
as  to  these  latter,  viz.,  Wooldridge,  Ashe,  Kuhlman, 
and  Groves,  no  inconvenience  sufficiently  grav«  will 
be  experienced  to  justify  the  court,  under  the  theory  of 
multifariousness,  in  separating  these  defendants  from 
the  main  current  of  the  litigation.  Their  rights  in 
respect  of  these  matters  can  be  sufficiently  preserved 
by  exceptions  to  evidence  offered  in  respect  of  the 
items  referred  to,  in  so  far  as  dates  are  not  furnished, 
as  showing  such  items  applicable  to  the  periods  during 
which  the  several  defendants  last  named  served  as  di- 
rectors. 
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The  result  of  the  whole  matter  is  that  all  of  the  de- 
murrers will  be  overruled,  except  those  based  on  the 
ground  of  multifariousness,  and  these  will  be  sus- 
tained so  far  as  concerns  the  defendants  S.  A.  Lackey, 
William  Brakebill,  Charles  H.  Bacon,  and  O.  H. 
Hutchinson.  A  decree  will  also  direct  the  cause  to 
be  remanded  to  the  court  below,  to  the  end  that  is- 
sues may  be  made  as  to  the  other  defendants,  and  with 
leave  to  complainant  to  file  separate  bills  without  new 
process  as  to  the  said  four  parties  last  named. 

The  costs  of  the  appeal  will  be  divided  equally  be- 
tween the  complainant  and  the  defendants  other  than 
the  last  four  named;  these  latter  will  pay  no  costs. 
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Johnson  City  v,  Tennessee  Eastern  Electric  Com- 
pany. 

(Knoxville.    September  Term,  1915.) 

1.  PLEADING  .     Demurrer. 

Defenses  not  appearing  on  the  face  of  complainant's  bill  cannot 
be  taken  advantage  of  by  defendant  in  its  demurrer.  {Post, 
pp.  634-637.) 

2.  STATUTES.   Enactment.   Veto  by  executive.   Effect  of  "Ad- 
journment." 

Constitution  article  3,  section  18,  provides  in  part  that  if  thp  gover- 
nor shall  fail  to  return  any  bill  with  his  objections  within  five 
days  (Sundays  excepted)  after  presentment  to  him,  it  shall  be- 
come a  law  without  his  signature,  unless  the  general  assembly, 
by  adjournment,  prevents  its  return,  in  which  case  it  shall- not 
become  a  law.  Held,  that  "adjournment,"  as  used,  means  final 
adjournment  of  both  houses,  though  as  the  word  is  generally 
used  it  may  be  intended  to  signify  either  a  temporary  or  a  final 
adjournment,  so  that  a  bill  which  was  held  by  the  Governor  for 
thirty-three  days  before  its  return  vetoed,  for  thirty  days  of 
which  both  houses  of  the  general  assembly  were  adjourned 
temporarily  pursuant  to  joint  resolution,  became  a  law,  as  it 
might  have  been  returned  during  adjournment  within  five  days 
with  veto  to  an  agent  of  the  house  of  representatives,  in  which 
the  bill  originated,  such  as  the  clerk.    {Post,  pp.  637-651.) 

Cases  cited  and  approved:  McNeil  v.  Commonwealth,  12  Bush. 
(Ky.),  727;  Miller  v.  Hurford,  11  Neb.,  377;  State V.  Michel,  52 
La.  Ann.,  936;  Harpending  v.  Haight,  39  Cal.,  189;  Corwin  v. 
Comptroller,  6  S.  C.  390;  Hequembourg  v.  City  of  Dundirk,  49 
Hun.,  550;  People  v.  Hatch,  33  111..  135;  State  v.  South  Nor- 
walk,  77  Conn.,  257. 

Code  cited  and  construed:    Sees.  227,  230  (S.). 
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Constitution  cited  and  construed:  Sec.  18,  art.  3  (1S70).  Sec.  21, 
art.  4  (1848).     . 

3.  STATUTES.      Enactment.      Veto    by   executive.      Return   of 
bill. 

A  return  of  a  bill  by  the  governor,  with  his  objections  thereto  in 
writing,  made  to  the  committee  on  enrolled  bills  of  the  house  of 
origin  or  to  any  member  thereof,  is  a  good  return  of  the  bill 
and  objections  within  constitution  article  8,  section  18,  pro- 
viding that  the  governor's  failure  to  return  the  bill  with  ob- 
jections within  five  days,  Sundays  excepted,  after  presentment 
to  him,  causes  it  to  become  a  law  without  his  signature,  unless 

.  adjournment  of  the  general  ^  assembly  prevents  such  return. 
{Post,  pp.  637-651.) 

4.  STATUTES.      Enactment.      Return    by   Governor.      Statute. 
"Adjournment." 

Shannon's  Code,  sections  227-230,  touching  the  procedure  in  regard 
to  bills  after  enrollment,  does  not  amount  to  a  construction  of  a 
Constitution  article  3,  section  18,  providihg  that  failure  of  the 
governor  to  return  a  bill  within  five  days  after  presentment  to 
him,  shall  cause  it  to  become  a  law  without  his  signature,  unless 
return  is  prevented  by  adjournment,  in  conflict  with  the  construc- 
tion in  the  section  of  "adjournment"  as  meaning  "final  adjourn- 
ment"    (Post,  pp.  651-654.) 

Acts  cited  and  construed:     Acts  1871,  ch.  139. 

Code  cited  and  construed:     Sees.  227-230  (S.). 

Constitution  cited  and  construed:     Sec.  18,  art.  3;    Sec.  11,  art  2. 


FROM  WASHINGTON 


Appeal  from  the  Chancery  Court  of  Washington 
County. — Hal.  H.  Haynes,  Chancellor. 
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Thad  a.  Cox,  for  appellant. 

Geo.  C.  Sells,  for  appellee. 

Fbaj^^k  M.  Thompson,  Attomey-Qeneral,  for  the 
State. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  original  bill  was  filed  herein  by  the  dty  of  John- 
son (Sty,  claiming  certain  rights  under  House  Bill 
No.  19  of  the  general  assembly  of  1915,  and  predicat- 
ing said  rights  upon  the  enactment  of  said  bill  into 
law,  according  to  the  requirements  of  the  constitution. 
The  Tennessee  Eastern  Electric  Company  demurred, 
the  chancellor  overruled  the  demurrer  and  decreed 
that  House  Bill  No.  19  was  a  law,  and  that  complainant 
was  entitled  to  the  writ  of  mandamus  sought  by  its 
supplemental  biU.  The  Electric  Company  appealed 
and  has  assigned  errors,  in  this  court. 

We  need  not  discuss  the  second  and  third  assign- 
ments of  error.  They  are  predicated  on  the  existence 
of  certain  defenses  which  do  not  appear  on  the  face 
of  complainant^s  bill,  and  which  defendant  cannot 
have  advantage  of  by  demurrer.  The  only  matter 
available  to  defendant  under  its  demurrer  was  its 
assault  on  the  validity  of  House  Bill  No.  19.  A  copy 
of  that  bill  is  as  follows : 
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•  

**  House  BUI  No.  19. 
^'(Mr.  Barnes),    An  act  to  authorize  the  president 
and  secretary  of  the  State  board  of  education  to 
certify  expenses  for  lighting  the  State  Normal  at 
Johnson  City,  and  to  provide  for  the  payment  of 
such  expenses. 
**  Section  1.    Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee  that  the  president  and  sec- 
retary of  the  State  board  of  education  be  and  they 
hereby  are  authorized  and  directed  to  certify  to  the 
comptroller  of  the  treasury  the  necessary  expenses  for 
lighting  the  State  Normal  School  at  Johnson  City  from 
the  final  passage  of  this  act,  provided  that  payment 
for  current  shall  not  exceed  five  cents  per  kilowat't 
hour. 

*'Sec.  2.  Be  it  further  enacted,  that  the  comptrol- 
ler of  the  treasury  shall  disburse  the  moneys  for  the 
expenses  so  certified  in  the  manner  prescribed  by  law 
for  the  disbursement  of  money  to  charitable  institu- 
tions. 
*'Sec.  3.    Be  it  further  enacted  that  this  act  take 

effect  from  and  after  its  passage,  the  public  welfare 

requiring  it. 

'Massed  March  30th,  1915. 

''William  P.  Coopbb, 

"Speaker  of  the  House  of  Eepresentatives. 

"Albbbt  E.  Hill, 

' '  Speaker  of  the  Senate.  * ' 
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Appearing  under  above  is  the  notation : 

*'This  bill  vetoed  by  the  governor,  and  veto  sus- 
tained by  the  house  of  representatives.*' 

The  following  is  a  copy  of  a  message  from  the  gov- 
ernor addressed  to  the  speaker  of  the  house  of  repre- 
sentatives setting  out  the  objections  of  the  governor 
to  House  Bill  No.  19: 

*  *  To  the  speaker  of  the  house  of  representatives.  I 
am  returning  House  Bill  No.  19  without  my  approval, 
for  the  reason  that  the  contract  made  and  entered  into 
by  and  between  Johnson  City  and  the  State  Board  of 
education  expressly  provided  that  free  lights  and 
water  would  be  furnished  the  school  in  the  event  the 
same  was  located  at  that  place.  Therefore  the  fur- 
nishing of  lights  free  to  this  school  was  a  part  of  the 
consideration  agreed  to  be  paid  by  Johnson  City,  for 
the  location  of  the  same. 

**ToM  C.  Rye,  Governor. 

'^May  4,  1915.'' 

House  Bill  No.  19  originated  in  the  house  and  passed 
the  house  and  senate  in  all  respects  as  required  by  the 
provisions  of  section  18  of  article  2.  It  was  then  signed 
by  the  respective  speakers  in  open  session,  and  the  fact 
of  such  signing  noted  on  the  journal.  The  date  of  its 
passage  in  the  house  was  March  30, 1915.  It  was  then 
presented  to  the  governor,  and  this  occurred  on  April 
1,  1915.  The  bill  remained  in  the  hands  of  the  gover- 
nor continuously  from  the  last  above  date  to  May  4, 
1915,  on  which  day  his  excellency  returned  the  bill  to 
the  house  in  which  it  originated  with  his  objections 
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to  it  in  writing  set  out  supra.  The  house  failed  again 
to  pass  the  bill,  notwithstanding  the  objections  of  the 
executive. 

On  April  3,  1915,  both  houses  of  the  general  assem- 
bly, by  joint  resolution  adjourned,  not  sine  die,  but  to 
meet  again  on  May  3,  1915,  on  which  latter  date  that 
body  again  assembled  pursuant  to  adjournment. 

From  the  foregoing  it  is  apparent  that  excluding  the 
day  the  governor  received  the  bill  and  including  the 
day  it  was  returned  with  his  objections  to  the  house 
in  which  it  originated,  this  bill  was  continuously  in 
his  hands  for  the  space  of  thirty-three  days.  Under 
the  facts  which  are  not  in  dispute  the  controversy  be- 
tween the  parties  is  narrowed  to  a  single  question. 
What  is  meant  by  ** adjournment"  in  section  18,  art. 
3,  of  our  constitution! 

At  this  point  two  rival  contentions  arise.  First,  ap- 
pellant insists  that,  under  section  18,  article  3,  of  our 
constitution  of  1870,  the  return  of  a  bill  with  his  ob- 
jections thereto  in  writing,  which  is  required  to  be  made 
by  the  governor,  if  he  refuse  to  sign  it,  must  be  made 
to  the  house  in  which  the  bill  originated,  at  a  time 
when  there  is  present  in  that  house  a  quorum'  of  its 
members  competent  to  a  reconsideration  of  the  bill  or 
other  transaction  of  legislative  business.  Second,  ap- 
pellee  insists  that  such  return  may  be  made  to  some 
oflScer,  agent,  or  employee  of  the  house  chargeable, 
within  the  moaning  of  the  constitution,  with  the  duty 
of  placing  before  the  house  for  its  reconsideration,  the 
returned  bill,  and  the  objections  of  the  governor  there- 
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to,  whether  a  quorum  of  the  membership  of  the  house 
be  present  or  not  at  the  time  the  bill  with  the  objec- 
tions of  the  governor  be  placed  in  the  hands  of  the 
o£Scer,  agent,  or  employee  of  the  house. 

Section  18  of  article  3  is  as  follows : 

*  ^  Every  bill  which  may  pass  both  houses  of  the  gen- 
eral assembly,  shall  before  it  becomes  a  law,  be  pre- 
sented to  the  governor  for  his  signature.  If  he  ap- 
prove, he  shall  sign  it,  and  the  same  shall  become  a 
law ;  but  if  he  refuse  to  sign  it,  he  shall  return  it  with 
his  objections  thereto,  in  writing,  to  the  house  in  which 
it  originated;  and  said  house  shall  cause  said  objec- 
tions to  be  entered  at  large  upon  its  journal,  and  pro- 
ceed to  reconsider  the  bill.  If  after  such  reconsidera- 
tion a  majority  of  all  the  members  elected  to  that 
house  shall  agree  to  pass  the  bill  notwithstanding  the 
objections  of  the  executive,  it  shall  be  sent  with  said 
objections,  to  the  other  house,  by  which  it  shall  be 
likewise  reconsidered.  If  approved  by  a  majority  of 
the  whole  number  elected  to  that  house,  it  shall  become 
a  law.  The  votes  of  both  houses  shall  be  determined 
by  yeas  and  nays,  and  the  names  of  all  the  members 
voting  for  or  against  the  bill  shall  be  entered  upon 
the  journals  of  their  respective  houses.  If  the  gover- 
nor shall  fail  to  return  any  bill,  with  his  objections 
within  five  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  become  a  law 
without  his  signature,  unless  the  general  assembly,  by 
its  adjournment,  prevents  its  return,  in  which  case 
it  shall  not  become  a  law.    Every  joint  resolution  or 
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order  (except  on  questions  of  adjournment),  shall 
likewise  be  presented  to  the  governor  for  his  signature, 
and  before  it  shall  take  effect  shall  receive  his  signa- 
ture; and  on  being  disapproved  by  him  shall,  in  like 
manner,  be  returned  with  his  objections ;  and  the  same, 
before  it  shall  take  effect,  shall  be  repassed  by  a  ma- 
jority of  all  the  members  elected  to  both  houses,  in  the 
manner  and  according  to  the  rules  prescribed  in  case 
of  a  bill.'' 

It  is  manifest  from  a  reading  of  the  foregoing  sec- 
tion that  if  the  insistence  of  the  appellant  be  the  true 
postulate  from  which  we  should  proceed,  that  is  to  say, 
if  the  return  must  be  made  to  the  house  when  a  quo- 
rum of  its  membership  is  present,  then  the  meaning 
of  the  phrase  in  the  above  section,  ''unless  the  gen- 
eral assembly  by  its  adjournment  prevents  its  return'' 
is  that  any  adjournment  which  would  result  in  the  ab- 
sense  of  a  quorum  would  be  such  an  adjournment  as 
would  prevent  the  return  of  the  bill,  and  therefore  it 
would  result  that  the  governor  could  not  return  a  bill 
during  adjournment  if  the  house  in  which  it  originated 
had  adjourned  for  midday  luncheon,  or  had  ad- 
journed at  night  until  the  following  morning,  or  had 
adjourned  for  any  longer  period  of  time,  or  had  finally 
adjourned. 

If  we  should  adopt  the  above  conclusion  it  would 
necessarily  result  in  a  holding  that  the  time  during 
which  the  house  in  which  the  bill  originated  was  tem- 
porarily adjourned  could  not  be  counted  against  the 
time  limiting  the  governor's  right  or  power  to  return 
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the  bill  with  his  objections  to  five  days  from  the  time 
it  was  presented  to  him,  and  therefore  in  order  that 
the  governor  might  at  all  times  be  advised  of  the 
amount  of  time  within  which  the  power  was  still  in 
him  to  so  act  in  respect  of  any  particular  bill,  it  would 
be  necessary  that  he  be  informed  of  the  length  of  each 
adjournment,  and  that  he  add  the  space  of  each  to  the 
five  days'  time  referred  to  above.  We  think  such  a 
construction  would  result  in  many  evils  and  abuses, 
and  that  it  is  not  the  one  intended  by  the  framers  of 
section  18  of  article  3. 

The  sound  insistence  is  the  one  made  by  appellee. 
* 'Adjournment,"  as  used  in  the  phrase  above  quoted 
from  the  constitution,  means  final  adjournment.  The 
framers  of  the  constitution  must  have  known  that  each 
house  of  the  general  assembly  which  would  meet  after 
the  adoption  of  the  Constitution  of  1870  would  have 
a  committee  on  enrolled  bills.  Such  a  committee  is 
necessary  to  the  orderly  administration  of  legislative 
business.  Such  a  committee  existed  in  each  house  of 
the  general  assembly  of  Tennessee  prior  to  the  adop- 
tion of  the  Constitution  of  1870,  and  has  existed  since 
the  adoption  of  that  constitution.  Soon  after  the 
adoption  of  the  Constitution  of  1870,  in  fact  at  the  ses- 
sion of  the  general  assembly  of  the  year  1871,  legisla- 
tion was  passed,  which  now  appears  as  sections  227  to 
230,  inclusive,  of  Shannon's  Code.  These  sections  are 
as  follows : 

**  Section  227.  Every  bill,  joint  resolution,  or  order, 
except  on  questions  of  adjournment,  shall,  after  the 
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same  has  been  passed,  enrolled  and  signed  by  the 
speakers  of  both  houses  of  the  general  assembly,  be 
presented  by  the  committee  on  enrolled  bills  of  that 
house  wherein  such  bill,  joint  resolution,  or  order, 
originated,  to  the  governor  for  his  signature ;  and  said 
committee  shall  report  that  they  have  presented  the 
bill,  joint  resolution,  or  order  to  the  governor  for  his 
signature,  and  the  date  of  such  presentation,  which  re- 
port shall  be  entered  on  the  journal  of  that  house  to 
which  such  committee  belongs :  Provided,  that  no  bill, 
joint  resolution,  or  order  ^hall  be  presented  to  the 
governor  as  aforesaid  until  the  time  for  moving  a  re- 
consideration shall  have  expired,  unless  expressly  or- 
-dered  by  that  house  wherein  such  bill,  joint  resolution, 
or  order  originated:  And  provided  further,  that  the 
speaker  of  the  senate  shall  first  sign  all  bills  and  joint 
resolutions  originating  in  the  senate,  and  the  speaker 
of  the  house  of  representatives  shall  first  sign  all  bills 
and  joint  resolutions  originating  in  the  house  of  repre- 
sentatives. 

''Sec.  228.  If  the  governor  shall  fail  to  return  any 
bill,  joint  resolution,  or  order,  with  his  objections, 
within  five  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  it  shall  be  the  duty  of  the  com- 
mittee on  enrolled  bills  of  that  house  wherein  such  bill, 
joint  resolution,  or  order  originated  to  cause  said  bill, 
joint  resolution,  or  order  forthwith  to  be  reenroUed; 
and  the  same  shall  thereupon  be  signed  by  the  re- 
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spective  speakers  of  each  house,  who  shall  annex  and 
sign  the  following  certificate : 

''  'This  bill  (joint  resolution  or  order)  having  been 
presented  to  the  governor  for  his  signature  on  the 

day  of ,  and  the  governor  having  failed 

to  return  it  within  the  time  prescribed  by  law,  the 
same  is  hereby  declared  to  have  become  a  law  (or,  in 
case  of  a  joint  resolution  or  order,  the  same  is  hereby 

declared  to  have  taken  effect).    This  day  of 

,  18—. 


'*  'Speaker  of  the  House  of  Representatives. 


<<  i 


''  'Speaker  of  the  Senate.' 
'    "Sec.  229.    If  the  governor  approve  the  bill,  joint 
resolution  or  order,  he  shall  write  upon  the  same,  to 
the  left  of  and  below  the  signature  of  the  speaker  of 
the  two  houses,  the  fact  and  date  of  his  approval,  as 

follows:    'Approved ,  18-^,'  and  shall  sign  the 

same  as  follows:  ' ,  governor.' 

"Sec.  230.  When  any  bill,  joint  resolution,  or  order 
shall  have  been  returned  duly  signed  by  the  governor, 
or  shall  have  been  passed  over  his  veto,  or  shall  other- 
\\dse  become  a  law,  the  committee  on  enrolled  bills  of 
that  house  wherein  such  bill,  joint  resolution,  or  order 
originated,  shall  forthwith  file  the  same  in  the  office 
of  the  secretary  of  State,  and  shall  report  the  fact  and 
date  of  such  filing,  which  report  shall  be  entered  upon 
the  journal. ' ' 
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Beyond  question  a  return  made  by  the  governor  of  a 
bill  with  his  objections  thereto  in  writing  to  the  com- 
mittee on  enrolled  bills  of  the  house  of  origin,  or  to  any 
member  thereof,  would  be  a  good  return  of  the  bill  and 
objections  within  the  meaning  of  the  constitution.  The 
committee,  or  any  member  of  it  virtute  officii,  would  be 
under  the  duty  of  placing  before  the  house  where  tiie 
bill  originated,  when  a  quorum  was  present  therein, 
the  bill  with  the  objections  of  the  governor  thereto,  to 
the  end  that  the  bill  might  be  reconsidered  by  that 
house,  and  if  passed  by  it,  and  passed  by  the  other 
house,  notwithstanding  the  objections  of  the  executive, 
it  might  be  dealt  with  by  the  comonittee  as  provided  by 
section  230  of  Shannon's  Code.  Furthermore,  we 
think  such  a  return  might  properly  be  made  within  the 
meaning  of  the  constitution  to  the  clerk  of  the  house  in 
*  which  the  bill  originated.  He  would  be  chargeable 
by  reason  of  his  oflSce  or  employment  with  the  duty 
of  informing  the  house,  when  a  quorum  was  present, 
of  the  fact  that  the  governor  had  returned  the  bill 
with  his  objections  thereto.  The  house  in  which  a  bill 
originates  is  a  component  part  of  the  general  assem- 
bly. The  general  assembly  is  one  of  the  three  distinct 
departments  of  government,  under  our  constitution. 
See  article  2,  section  1. 

The  house  in  which  a  bill  originates  is  a  parliamen- 
tary body,  and  must,  so  far  as  the  manual  possession 
of  its  journals,  bills  and  enrolled  bills,  resolutions  and 
the  like,  is  concerned  be  represented  by  agents.  It 
has  custody  of  such  things  through  its  agents,  and  al- 
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though  a  house  in  which  a  bill  originated  might  be  in 
open  session  with  a  quorum  present,  it  could  only  gain 
knowledge  of  the  fact  that  the  bill  ^as  returned  by 
the  governor,  with  his  objections,  through  the  manual 
act  of  some  agent  for  the  house,  or  member  acting  in 
that  capacity.  In  other  words,  if  a  bill  should  be 
returned  by  the  governor,  with  his  objections,  to  the 
liouse  in  which  it  originated,  while  the  house  was  in 
open  session,  with  a  quorum  present,  and  ready  to 
reconsider  the  bill,  the  messenger  from  the  governor, 
or  the  governor  himself,  if  he  should  return  the  bill 
in  person,  would  doubtless  deliver  manual  possession 
of  the  bill  to  the  clerk  of  the  house,  to  the  speaker  of 
the  house,  or  to  some  member  of  the  committee  on  en- 
rolled bills,  and  by  means  of  the  individual  agency  so 
selected,  the  house  Avould  gain  intelligence  of  the  fact 
that  the  bill  had  been  returned,  and  of  the  substance 
and  meaning  of  the  objections  of  the  governor  re- 
turned with  the  bill.  These  considerations  demonstrate 
that  it  could  not  have  been  the  intent  of  the  framers 
of  section  18  of  article  3  that  the  return  of  the  bill, 
with  the  objections  of  the  governor  could  only  be  made 
while  the  house  in  which  the  bill  originated  was  in 
open  meeting  with  a  quorum  present.  Nothing  could 
be  accomplished  by  a  return  of  this  character  which 
would  not  be  equally  well  accomplished  in  any  one  of 
the  other  modes  above  indicated.  The  intent  of  the 
framers  of  constitution  was  that  the  governor 
should  have  five  days'  time  within  which  to  consider 
the  bill  and  to  determine  whether  he  would  approve 
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and  sign  the  bill,  or  refuse  to  sign  it,  and  return  it 
with  his  objections  to  the  house  in  which  it  originated. 
If  the  framers  of  the  constitution  had  intended  that 
the  governor  should  have  a  longer  time  within  which 
to  perform  those  duties,  that  intent  would  no  doubt 
have  been  made  to  appear  in  plain  terms. 

Only  one  contingency  can  save  a  bill  from  becom- 
ing a  law,  where  the  governor  fails  to  return  it  with 
his  objections,  to  the  house  where  it  originated  within 
the  time  limited;  ''the  same  shall  become  a  law  with- 
out his  signature  unless  the  general  assembly,  by  its 
adjournment,  prevents  its  return,  in  which  case  it  shall 
not  bfecome  a  law."  Such  is  the  unmistakable  man- 
date of  the  constitution.  House  Bill  No.  19  was  not 
returned  during  the  time  limited  within  which  power 
was  vested  in  the  governor  to  return  it  with  his  objec- 
tions; its  return  was  not  prevented  by  final  adourn- 
ment  of  the  assembly ;  therefore  the  bill  became  a  law 
at  the  expiration  of  the  time  limited,  and  its  subse- 
quent return  by  the  governor  to  the  house,  and  any 
action  on  it  taken  by  the  house  must  be  regarded  as 
nullities.  When  the  bill  became  a  law  it  was  the  duty 
of  the  committee  on  enrolled  bills  to  deal  with  it  as 
required  by  the  provisions  of  sections  228  and  230, 
Shannon's  Code. 

In  support  of  the  conclusions  above  reached  it  may 
be  noted  that  section  18  of  article  3  will  not  bear 
the  construction  that  the  adjournment  of  the  house 
in  which  the  bill  originates,  is  sufficient  to  prevent  the 
return  of  a  bill  with  the  objections  of  the  governor. 
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To  work  that  result  both  houses  must  adjourn;  the 
''general  assembly''  must  adjourn;  there  must  be  an 
end  of  the  session  during  which  the  bill  originated. 
A  session  of  the  general  assembly  is  an  entirety  with- 
in the  meaning  of  our  constitution.  If  it  be  a  regu- 
lar session  its  beginning  is  fixed  by  the  constitution, 
section  8  article  2  and  the  session  terminates  when 
both  houses  composing  it  shall  have  adjourned  sine 
die.  If  the  general  assembly  be  convened  into  session 
by  a  proclamation  of  the  governor  as  it  may  be  under 
section  9  of  article  3,  its  session  begins  at  the  time 
fixed  in  the  call,  and  ends  with  its  adjournment  sine 
die.  There  is  no  warrant  in  the  constitution  for  the 
idea  that  a  session  of  the  general  assembly  ends  with 
each  temporary  adjournment  by  the  joint  action  of 
both  houses  composing  it,  nor  for  the  idea  that  a  new 
session  begins  with  each  subequent  resumption  of 
activity.  The  session  in  continuous,  although  •  parlia- 
mentary and  legislative  activity,  which  must  be  accom- 
plished by  human  agencies,  necessarily  cannot  be  con- 
tinuous.  If  the  intent  of  the  framers  of  thie  constitu- 
tion had  been  that  a  mere  temporary  adjournment  of 
the  house  in  which  a  bill  originated  could  prevent  its 
return  by  the  governor  within  the  time  limited,  no  rea- 
son can  be  imagined  for  their  failure  to  express  the 
idea  in  plain  terms.  The  words  ''general  assembly*' 
should  have  been  omitted  if  such  was  the  intent,  and 
the  words,  "the  house  in  which  the  bill  originated,'* 
should  have  been  substituted  in  lieu. 
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In  the  second  edition  of  the  American  and  English 
Encyclopedia  of  Law,  volume  26,  p.  551,  the  substance 
of  the  text  is  that  where  there  is  a  constitutional  pro- 
vision that  in  case  of  failure  of  an  executive  to  act 
upon  a  bill  presented  to  him  within  a  specified  time 
it  shall  become  a  law,  it  is  usually  modified  by  the  pro- 
vision that  in  case  of  an  adjournment  of  the  legisla- 
ture before  the  expiration  of  the  time  limited  the  bUl 
shall  not  become  a  law,  and  that  such  provisions  in  a 

constitution  mean  a  final  adjournment,  and  cases  are 

I 

cited  in  notes  11  and  12  to  sustain  the  above  text. 

A  learned  author  on  statutory  construction  has  the 
following  text  on  the  same  subject: 

*  *  Many  constitutions  provide  that  an  act  shall  become 
a  law  without  the  governor's  signature  if  he  retain  it 
for  a  certain  number  of  days  after  it  is  presented  to 
him  for  approval  (citing  McNeil  v.  Commonwealth, 
12  Bush.  [Ky.],  27),  unless  the  adjournment  of  the 
legislature  shall  prevent  him  from  returning  it  within 
that  time,  and  in  that  case  that  it  shall  not  become 
a  law.  The  adjournment  intended  by  this  provision 
is  a  final  adjournment,  not  adjournments  from  time  to 
time.^'  .Lewis'  Sutherland,  Statutory  Construction 
(2d  Ed.),  vol.  1,  sec.  62. 

To  sustain  his  text  the  author  cites  Miller  v.  Hur- 
ford,  11  Neb.,  377,  9  N.  W.,  477,  and  State  v.  Michel,  52 
La.  Ann.,  936,  27  South.,  565,  49  L.  R.  A.,  218,  78  Am. 
St.  Rep.,  364. 

The  doctrine  announced  by  the  text-books  above 
cited  seems  to  have  had  its  origin,  so  far  as  the  Amer- 
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ican  courts  are  concerned,  in  the  opinion  of  the  justices 
reported  in  3  Mass.,  567.  This  opinion  was  rendered  in 
1791,  and  appears  to  be  the  leading  case  of  the  line 
supporting  the  doctrine  as  laid  down  in  the  above  text- 
books. The  holding  was  followed  in  the  opinions  of 
the  justices  on  the  Soldiers  Voting  Bill  rendered  in 
1864  by  the  New  Hampshire  Supreme  Court;  see  45 
N.  H.,  607.  Next  in  order  of  date  is  Harpending  v. 
Haight,  39  Cal.  189,  2  Am.  Rep.,  432,  decided  in  1870; 
next  is  Corwin  v.  Comptroller,  6  S.  C,  390,  decided  in 
1875 ;  next  is  MiUer  v.  Hurford,  11  Neb.,  378,  9  N.  W., 
477,  decided  in  1881 ;  next  is  Hequembourg  v.  City  of 
Dunkirk,  decided  by  the  supreme  court  of  New  York  in 
1888  and  reported  in  49  Hun,  550,  2  N.  Y.  Supp.,  447. 
Each  of  the  foregoing  cases  supports  the  text  above 
quoted  from  the  text-books,  and  also  of  course  sup- 
ports the  view  which  we  take  in  the  present  case  of  the 
meaning  of  section  18  of  article  3  of  our  constitution. 
In  each  of  the  cases  above  referred  to,  the  constitu- 
tional provision  construed  by  the  court  was  in  sub- 
stance the  same  as  the  provision  construed  by  us  in 
the  present  case.  It  is  insisted  for  appellant,  how- 
ever, that  there  is  a  conflict  of  authority  in  the  Amer- 
ican courts.  The  conflict  is  very  slight,  if  it  may 
be  said  to  exist.  The  first  opposing  case  relied  on  is 
People  V.  Hatch,  33  111.,  135.  The  text  of  the  Blinois 
Constitution  construed  by  the  court  in  that  case  was 
substantially  the  same  as  our  own  with  one  very  ma- 
terial exception;  for  after  the  words,  '^unless  the  gen- 
eral assembly  shall  by  their  adjournment  prevent  its 
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return/'  the  section  construed  in  the  Illinois  Consti- 
tution concluded  as  follows : 

'*In  which  case  the  said  bill  shall  be  returned  at 
the  first  day  of  the  meeting  of  the  general  assembly, 
after  the  expiration  of  the  said  ten  days.  * '  Const.  111. 
1848,  art.  4,  sec.  21. 

This  last-quoted  clause  is  not  in  our  constitution.  If 
it  were  we  could  very  well  reach  the  same  conclusion 
at  which  the  Illinois  court  arrived  (without,  however, 
adopting  all  of  its  reasoning),  for  it  is  manifest  that 
the  last-quoted  clause  unerringly  indicated  the  intent 
of  the  Illinois  Constitution  to  be  that  the  return  of  the 
bill  should  only  be  made  to  the  house  in  open  meeting. 
There  was  a  clearly  implied  grant  to  the  governor  of 
such  additional  time  in  which  to  make  the  return  as 
might  elapse  between  the  expiration  of  the  ten  days 
expressly  granted  and  the  first  day  of  the  meeting  of 
the  general  assembly  thereafter.  The  intent  of  the 
Illinois  Constitution  clearly  was  that  a  temporary  ad- 
journment of  the  house  should  relieve  the  governor 
of  the  duty  of  making  the  return  during  such  adjourn- 
ment; while  under  our  constitution  no  such  intent  can 
be  discerned,  but  a  contrary  one,  as  we  think,  clearly 
appears.  Some  of  the  reasoning  of  the  Illinois  court 
is  in  conflict  with  the  views  we  entertain,  and  with 
those  entertained  by  the  other  courts  above  cited.  But 
it  is  manifest  that  the  conclusion  reached  by  the  Illi- 
nois court  must  be  rested  upon  the  peculiar  provision 
of  its  constitution  above  set  out.  The  next  case  relied 
on  by  appellant  is  State  v.  South  Norwalk,  77  Conn., 
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257,  58  AtL,  759.  That  case  was  decided  in  1904  and 
while  it  construed  a  section  of  the  Connecticnt  Con- 
stitution similar  in  substance  to  our  section  18  of 
article  3,  and  held  that  a  mere  temporary  adjourn- 
ment of  the  legislature  would,  within  the  intent  of  the 
Connecticut  Constitution,  prevent  the  return  of  a  bill 
by  the  governor  with  his  objections  to  the  house  in 
which  it  originated;  yet  when  examined  the  decision 
seems  to  be  rested  on  a  practical  construction  of  the 
Constitution  of  Connecticut  made  by  the  legislature  and 
chief  executives  of  the  State  and  acted  upon  by  these 
two  departments  of  the  government  from  the  year 
1819  down  to  the  time  of  the  decision  of  the  case  in 
1904.  Thus  it  appears  that  this  practical  construc- 
tion of  the  Connecticut  Constitution  by  two  depart- 
ments of  the  State  government  had  continued  for  a 
period  of  eighty-five  years,  as  the  opinion  recites, 
*' since  the  creation  of  the  office  of  executive  secretary 
in  1819  the  invariable  practice  in  returning  a  bill  has 
been  to  return  it  by  his  hand  for  delivery  in  open 
house  to  the  proper  officer."  Now  the  constitution 
construed  in  that  case  was  adopted  in  1818,  so  that  the 
construction  which  was  sustained  by  the  opinion  had 
been  placed  upon  the  constitution  practically  during 
the  entire  period  of  its  existence.  The  opinion,  though 
rendered  long  after  the  establishment  of  a  unanimous 
current  of  authority  contrary  to  some  of  the  reasoning 
contained  in  the  opinion,  fails  to  notice  any  of  the 
cases  holding  the  opposing  view.  With  the  exception 
of  such  support  as  appellant's  position  may  have  in  the 
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reasoning  of  the  two  cases  last-above  mentioned,  we 
have  been  unable  to  find  any  support  for  it  in  any  of 
the  adjudicated  cases  which  we  have  examined.  There 
is,  however,  to  be  found,  at  section  64,  volume  1,  Lewis  * 
Sutherland,  Statutory  Construction,  a  text  apparently 
supporting  appellant's  view,  but  to  sustain  this  text 
the  author  cites  People  v.  Hatch,  33  111.,  135,  which  we 
have  discussed  supra. 

Appellant  insists,  however,  that  sections  227  to  230 
of  Shannon's  Code,  compiled  from  chapter  139  of  the 
Acts  of  1871  and  already  set  out  in  this  opinion,, 
amount  to  a  construction  of  section  18  of  article  3  of 
our  constitution  in  conflict  with  the  view  which  we  have 
expressed.    Appellant  insists  that: 

''This  legislation  clearly  contemplates  that  the  five 
days  mentioned  in  said  section  18  were  legislative  days 
and  not  calendar  days,  and  that  the  bill  when  vetoed 
should  be  returned  to  the  house  in  which  it  originated, 
while  the  same  was  sitting,  and  not  while  it  was  in 
recess,  or  when  the  assembly  had  adjourned,  even 
though  temporarily." 

Now  under  our  constitution  it  is  provided  that: 

''The  senate  and  house  of  representatives,  when 
assembled,  shall  each  ...  sit  upon  its  own  ad- 
journments from  day  to  day.  Not  less  than  two-thirds 
of  all  the  members  to  which  each  house  shall  be  en- 
titled shall  constitute  a  quorum  to  do  business;  but  a 
smaller  number  may  adjourn  from  day  to  day,  and 
may  be  authorized,  by  law,  to  compel  the  attendance 
of  absent  members." 
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See  section  11,  article  2.  Note  in  the  foregoing 
quotation  from  tlie  insistence  of  appellant  the  word 
''sitting,"  in  describing  the  condition  in  which  it  in- 
sists the  house  shall  be  when  the  return  of  a  bill  is 
made. 

In  view' of  the  foregoing  quotation  from  the  consti- 
tution, article  2,  section  11,  we  take  it  that  the  word 
''sitting,"  in  appellant's  insistence,  means  when  the 
house  is  in  legislative  session,  with  a  quorum  present, 
because,  if  any  other  meaning  should  be  given  to  the 
•word  "sitting,"  it  is  apparent  that  less  than  a  quorum 
of  the  membership  of  the  house  would  have  no  power 
to  reconsider  a  bill,  if  returned  while  less  than  a 
quorum  was  in  the  house,  and  an  insistence  that  the 
governor  might  make  a  return  to  less  than  a  quorum 
of  the  house  where  a  bill  originated  is  tantamount  to 
an  insistence  that  the  governor  might  make  a  return 
to  one  member  of  the  house.  We  are  unable  to  see  the 
force  of  the  insistence  that  the  legislation  above  re- 
ferred to  amounts  to  a  practical  construction  of  section 
18,  article  3,  in  conflict  with  the  view  which  we  have 
announced  as  the  true  construction  of  that  section. 
The  legislation  referred  to,  as  we  think,  merely  out- 
lines a  course  of  conduct  in  no  way  in  conflict  with  the 
plain  terms  of  section  18,  article  3.  These  sections 
were  enacted  to  promote  the  orderly  administration 
of  the  business  of  the  legislative  department  of  the 
government. 

So  far  as  we  have  judicial  knowledge  of  any  prac- 
tical construction  of  section  18  of  article  3  in  this 


6  Thompson]  SEPTEMBER  TERM,  1915.  653 

Johnson  City  v.  Eastern  Electric  Co. 


State,  in  respect  of  the  return  of  bills  when  disap- 
proved by  the  governor,  it  has  been  that  such  return 
could  be  made  to  the  clerk  of  the  house  in  which  the  bill 
originated  during  a  temporary  adjournment  of  that 
house,  or  a  joint  temporary  adjournment  of  both 
houses.  As  the  word  '* adjournment"  is  generally  used 
in  this  country  it  may  be  intended  to  signify  either  an 
adjournment  temporary  or  final  in  character,  and 
when  used  as  it  is  in  section  18  of  article  3,  resort  must 
be  had  to  the  context  to  ascertain  the  true  sense.  As 
the  word  was  used  in  England,  at  the  time  Sir  William 
Blackstone  wrote,  it  signified  a  continuance  of  the  ses- 
sion from  one  day  to  another,  and,  said  he : 

*  *  This  is  done  by  the  authority  of  each  house  separ- 
ately every  day,  and  sometimes  for  a  fortnight,  or  a 
month  together,  as  at  Christmas  or  Easter,  or  upon 
other  particular  occasions.  But  the  adjournment  of 
one  house  is  not  the  adjournment  of  the  'other.  It 
hath  also  been  usual  when  his  Majesty  hath  signified 
his  pleasure  that  both  or  either  of  the  houses  should 
adjourn  themselves  to  a  certain  day,  to  obey  the 
King's  pleasure  so  signified,  and  to  adiourn  accord- 
ingly. Otherwise  besides  the  indecorum  of  a  refusal, 
a  prorogation  would  assuredly  follow  which  would 
often  be  very  inconvenient  to  both  public  and  private 
business;  for  prorogation  puts  an  end  to  the  session, 
and  then  such  bills  as  are  only  begun  and  not  perfected 
must  be  ^resumed  de  novo  (if  at  all)  in  a  subsequent 
session;  whereas,  after  an  adjournment,  all  things 
continue  in  the  same  State  as  at  the  time  of  the  ad- 
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journment  made,  and  may  be  proceeded  on  without  any 
fresh  commencement. ' '    Bla.  Comm.,  vol.  1,  sec  186. 

The  distinction  between  adjournment  and  proroga- 
tion apparent  in  the  above  excerpt  was  made  in  the 
opinions  of  the  justices  in  3  Mass.,  567. 

In  our  opinion  the  decree  of  the  chancellor  was  cor- 
rect, and  the  same  is  affirmed,  at  appellant's  cost. 
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Joseph  Knapfl  v.  Knoxvillb  Banking  &  Tbust 

Company.    In  re  Bacon. 

{Knoxville.    September  Term,  1915.) 

1.  SUBROQATION.     Payment  of  debt.     Sufficiency. 

As  a  surety  Is  not  entitled  to  subrogation  until  the  debt  Is  paid 
in  full,  a  surety  on  a  bond  to  secure  a  city  in  the  deposit  of 
moneys  in  an  insolvent  banking  institution  Is  not  entitled  to  sub- 
rogation, though  he  has  paid  the  bond,  where  the  bank  was 
still  largely  indebted  to  the  city,  and  the  total  amount  of  divi- 
dends, together  with  the  amoimt  of  the  bond,  would  not  dis- 
charge the  obligation;    for  in  such  case,  if  the  surety  were  pro 

rata  subrogated  to  the  bank's  right  to  receive  dividends,  the 
city  would  be  injured.    {Pogt,  pp.  657-659.) 

Cases  cited  and  approved:  Harlan  v.  Sweeny,  69  Tenn.,  686;  Qil- 
liam  V.  Esselman,  37  Tenn.,  86. 

Cases  cited  and  distinguished:  Columbia  Finance,  etc.,  Co.  v.  Ky. 
Un.  R.  Co.,  60  Fed.,  794;  New  Jersey  Midland  R.  Co.  v.  Worten- 
dyke,  27  N.  J.  Eq.,  658. 

2.  SUBROQATION.     Contracts.     Construction. 

Though  a  bond  to  secure  a  city  in  a  deposit  of  money  in  a  bank 
declared  that  in  case  of  default  and  payment  of  the  claim  the 
surety  should  be  subrogated  to  all  rights  of  the  city  against 
the  bank  to  the  amount  of  such  payment,  the  surety  only  has 
the  usual  rights  of  subrogation,  and  his  payment,  together  with 
dividends  paid  by  the  bank,  not  being  sufficient  to  discharge  the 
obligations  due  from  the  bank,  he  is  not  entitled  to  subrogation 
to  the  detriment  of  the. city.    {Post,  pp,  660-662.) 

Case  cited  and  distinguished:  Ex  parte  Rushforth,  10  Vesey,  Jr.> 
409. 
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FROM  KNOX 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Will  D.  Wright,  Chancellor. 

Chables  T.  Cates,  Jr.,  for  appellant. 

Wright  &  Jones,  D.  C.  Webb  and  Hugh  M.  Tate,  for 
appellee. 

Mb.  Justice  Fanoher  delivered  the  opinion  of  the 
Court. 

The  suit  in  which  this  petition  is  filed  is  a  proceed- 
ing by  complainants  on  behalf  of  themselves  and  all 
other  creditors  of  the  Knoxville  Banking  &  Trust  Com- 
pany for  the  purpose  of  administering  the  affairs  of 
said  corporation  as  an  insolvent  concern.  This  par- 
ticular intervening  petition  was  filed  by  Charles  H. 
Bacon  to  recover  of  the  receiver  of  said  Knoxville 
Banking  &  Trust  Company  in  round  numbers  $28,000, 
being  the  amount,  with  interest,  of  a  bond  executed  by 
the  said  Charles  H.  Bacon  and  others,  as  sureties  for 
the  Knoxville  Banking  &  Trust  Company,  as  principal, 
to  secure  the  city  of  Knoxville  in  the  deposit  of  moneys 
in  said  banking  institution. 

Petitioner  avers  that  judgment  was  rendered 
against  him  and  all  the  other  sureties  on  said  bond, 
which  judgment  was  paid  by  him  alone ;  the  other  sure- 
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ties  being  insolvent.  This  bond  provided  that  the 
Knoxville  Banking  &  Trust  Company  will  ''truly  keep 
all  sums  of  money  deposited  with  it  by  the  city  of 
Knoxville,  and  shall  pay  over  the  same,  and  each  and 
every  part  thereof,  upon  the  written  demand  of  the 
said  city  of  Knoxville.^' 

Petitioner  avers,  in  effect,  that  he  is  entitled  to  re- 
cover of  the  receiver  such  pro  rata  as  he  may  be  en- 
titled to  on  the  $28,000  paid  by  him,  upon  the  ground 
that  he  will  be  subrogated  to  all  the  rights  of  the  city 
of  Knoxville  to  the  extent  of  the  payment  made  by  hun 
to  the  city  on  this  obligation. 

The  petition  does  not  aver  that  this  payment  was  in 
full  of  all  sums  of  money  so  deposited.  On  the  con- 
trary, it  is  admitted  in  the  petition  that  the  city  had  on 
deposit  more  than  the  amount  of  the  bond,  and  has  re- 
ceived only  a  thirty  per  cent,  dividend.  The  amount 
of  the  city's  deposit  is  shown  by  the  bilhor  petition  of 
the  said  city  of  Knoxville  filed  in  the  general  cause 
which  was  ordered  to  be  sent  up  with  the  transcript 
to  be  $60,000,  and  in  the  briefs  of  counsel  this  sum  is 
treated  as  the  total  amount  of  the  deposit. 

The  receiver  demurred  to  this  intervening  petition 
upon  three  grounds.  The  first  ground  of  demurrer, 
we  think,  is  conclusive  of  the  case,  to  wit,  that  it  was 
not  averred  that  the  entire  indebtedness  due  the  city 
of  Knoxville  from  the  Knoxville  Banking  &  Trust 
Company  has  been  paid,  and,  consequently  the  peti- 
tioner would  not  be  entitled  to  subrogation  or  to  any 
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other  relief  against  the  Knoxville  Banking  &  Trust 
Company  or  its  receiver.  It  appears  that,  if  the  city 
should  receive  the  full  amount  which  will  be  finally 
paid  in  the  receivership  proceeding,  it  will  not  receive 
a  suffi<5ient  amount  to  cover  the  entire  indebtedness. 

A  surety  is  not  entitled  to  subrogation  until  the  debt 
is  paid  in  full,  the  creditor  in  the  meantime  left  in 
control  of  the  debt,  and  all  the  remedies  for  collection. 
A  pro  tanto  assignment  or  subrogation  will  not  be 
allowed.  The  reason  is  that  subrogation  is  a  creature 
of  equity  and  will  never  be  allowed  to  the  prejudice 
of  the  creditor.  Harlan  v.  Sweeny,  1  Lea,  686 ;  GiUiam 
V.  Esselman,  5  Sneed,  86 ;  37  Cyc,  408. 

*'If  the  surety,  upon  making  a  partial  payment,  be- 
came entitled  to  subrogation  pro  tanto,  and  thereby 
became  entitled  to  the  position  of  an  assignee  of  the 
property  to  the  extent  of  such  payment,  it  would 
operate  to  place  such  surety  upon  a  footing  of  equality 
with  the  holders  of  the  unpaid  part  of  the  debt,  and,  in 
case  the  property  was  insufficient  to  pay  the  remainder 
of  the  debt  for  which  the  guarantor  was  bound,  the  loss 
would  logically  fall,  proportionately  upon  the  creditor 
and  upon  the  surety.  Such  a  result  would  be  grossly 
inequitable."  Columbia  Finance,  etc.,  Go.  v.  Ky.  Un. 
R.  Co.,  60  Fed.,  794,  9  C.  C.  A.,  264. 

In  New  Jersey  Midland  R.  Co.  v.  Wortendyke,  27 
N.  J.  Eq.,  658,  the  New  Jersey  court  said : 

**The  right  of  subrogation  cannot  be  enforced  until 
the  whole  debt  is  paid.  And  until  the  creditor  be 
wholly  satisfied  there  ought  and  can  be  no  interference 
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with  his  rights  or  his  securities  which  might,  even  by 
bare  possibility,  prejudice  or  embarrass  him  in  any 
way  in  the  collection  of  the  residue  of  his  claim/' 

In  the  present  case  Bacon  was  not  liable  for  the  debt 
beyond  the  amount  of  his  bond,  but  the  obligation  to 
pay  the  bond  was  conditioned  that  the  bank  should 
**well  and  truly  keep  all  sums  of  money  deposited  by 
the  city  and  pay  over  the  same  and  each  and  every 
part  thereof/' 

So  that  the  bond  was  an  obligation  limited  to  $25,000, 
but  conditioned  that  the  bank  should  well  and  truly 
keep  all  sums  of  money  and  pay  over  the  same  and 
each  and  every  part  thereof.  The  full  amount  of  the 
bond  has  been  discharged  by  the  surety,  but  the  condi- 
tion expressed  has  not  been  complied  with.  The  bank 
has  not  well  and  truly  kept  all  sums  of  money  depos-  . 
ited  with  it  and  paid  over  each  and  every  part  thereof. 
The  principal  liability  still  exists  in  part,  though  the 
surety  has  paid  the  i)enalty  of  the  bond.  This,  how- 
ever, did  not  satisfy  the  creditors'  demands  against 
the  principal,  which  was  to  determine  the  liability  on 
the  bond.  The  amount  of  the  liability  is  satisfied  so 
far  as  Bacon  is  concerned,  but  the  cause  and  deter- 
mination of  that  liability  is  not  satisfied  in  full. 

The  particular  prejudice  to  the  city  by  permitting  a 
pro  tanto  assignment  in  this  case  to  the  extent  of  the 
payment  by  the  surety  lies  in  the  fact  that  the  pro 
rata  which  the  city  would  receive  from  the  principal 
debtor  would  become  less. 
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But  it  is  said  that  this  case  does  not  involve  the  doc- 
trine of  equitable  subrogation  alone.  The  bond  pro- 
vided for  what  is  termed  conventional  subrogation  in 
the  following  words : 

'  *  In  case  of  default  hereunder  and  the  payment  of  a 
claim  uhder  this  bond,  the  said  surety  shall  be  forthwith 
subrogated  to  all  the  rights  of  the  said  city  of  Knox- 
ville  against  the  said  bank,  its  receiver,  or  any  person 
or  corporation  as  respects  such  funds  to  the  amount 
of  such  payment ;  and  the  city  of  Knoxville,  Tennessee, 
covenants  to  execute  all  papers  required  and  to  co- 
operate with  the  said  surety  in  order  to  secure  for  the 
said  surety  such  rights." 

This  provision  must  be  considered  in  connection 
with  the  undertaking,  of  which  it  is  a  part,  to  secure 
the  city  against  all  loss.  It  does  not  provide  for  sub- 
rogation pro  tanto  upon  payment  of  a  part  of  the 
obligee's  claim.  The  bond  was  not  to  pay  a  particular 
$25,000,  but  was  an  obligation  to  pay  any  deficit  left 
unpaid  by  the  principal,  to  the  extent  of  $25,000. 

Had  it  chosen  to  do  so,  the  city  might  have  deferred 
action  on  the  bond  until  it  had  received  the  last  dollar 
from  the  receiver,  atid  then  it  could  sue  the  surety  on 
the  bond  and  recover  the  full  amount  of  the  penalty, 
not  exceeding  the  total  debt  unpaid.  But  the  city  did 
not  have  to  exhaust  the  assets  of  the  principal  before 
a  recovery  from  the  surety.  The  fact  that  it  recov- 
ered judgment  and  received  payment  from  the  surety 
before  exhausting  the  principal  does  not  alter  the  case. 
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We  are  of  opinion  that  this  contractual  subrogation 
is  nothing  more  than  the  usual  equitable  right  which 
the  surety  would  have  without  stipulation.  Before 
the  court  would  permit  a  subrogation  in  favor  of  a 
surety  that  would  be  to  the  detriment  of  the  obligee 
in  the  bond,  the  contract  should  be  so  certain  as  to 
admit  of  no  doubt  on  that  question.  In  the  present 
case  the  main  object  of  the  bond  was  to  secure  and 
save  harmless  the  city  of  Knoxville  on  all  deposits  it 
might  make  in  the  Knoxville  Banking  &  Trust  Com- 
pany. We  see  no  provision  in  the  contract  for  a  sub- 
rogation inconsistent  with  that  purpose.  The  subro- 
gation mentioned  in  the  bond  to  be  forthwith  made  in 
case  of  default  and  payment  of  a  claim  thereunder  did 
not  contemplate  a  subrogation  which  should  lessen  the 
recovery  of  the  city,  but  only  a  subrogation  in  har- 
mony with  the  purpose  of  the  bond,  which  must  have 
been  upon  such  payment  and  under  such  conditions  as 
would  preserve  all  the  rights  to  the  city  to  receive  its 
full  debt.  In  other  words,  the  subrogation  not  being 
stated  otherwise,  must  be  considered  as  in  harmonv 
with  the  obligation  to  well  and  truly  keep  all  sums  of 
money  deposited  by  the  city  and  pay  over  the  same 
and  each  and  every  part  thereof. 

Counsel  for  petitioner  cite  Ex  parte  Rushforth,  10 
Vesey,  Jr.,  409,  in  which  a  bond  with  surety  in  the 
penalty  of  £10,000  was  conditioned  for  the  payment 
of  such  sums  as  would  be  advanced  to  the  principal. 
Twenty  tliousand  pounds  were  advanced  to  the  prin- 
cipal, who  then  became  bankrupt.     The  surety  paid 
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the  penalty  and  sought  subrogation  against  the  estate 
of  the  principal.  In  the  opinion  Lord  Chancellor 
Eldon  said : 

^'I  think  the  bankers  are  not  entitled  in  equity  to 
say  as  against  the  surety  that  their  demand  is  more 
than  £10,000,  the  amount  of  the  bond  he  has  given, 
upon  which  he  would  be  prima  facie  entitled  to  stand 
in  their  place ;  as  to  the  residue  of  their  debt  they  ought 
to  be  considered,  if  I  may  so  express  it,  as  their  own 
insurers.  * ' 

We  think  there  is  fault  in  the  reasoning  of  this  case, 
and  that  it  is  not  in  harmony  with  the  principles  of 
equity  governing  the  doctrine  of  subrogation.  The 
condition  of  the  bond  was  to  pay  such  sums  as  would 
be  advanced  to  the  principal  without  limiting  the 
amount  which  should  be  advanced.  The  fault  in  the 
reasoning  is  readily  seen  when  it  is  considered  that 
the  obligee  may  first  apply  all  that  the  principal 
obligor  can  pay,  and  then  resort  to  the  bond  for  any 
amount  left  unpaid  not  exceeding  the  amount  of  the 
penalty;  for  it  is  the  final  amount  left  unpaid  by  the 
principal  which  is  intended  to  be  secured  by  the  surety. 

It  results  that,  in  our  judgment,  there  was  no  error 
in  the  decree  of  the  chancellor,  and  it  is  a£Srmed. 
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Lucy  0.  Winslow  v.  Henry  M.  Winslow.* 
(Knoxville.    September  Term,  1915.) 

1.  DIVORCE.     Alimony.     Award  in  solido.     Statute. 

Under  Shannon's  Code,  section  4222,  providing  that  the  court  may 
decree  to  the  wife  such  part  of  the  husband's  real  and  personal 
estate  as  it  may  think  proper,  where  an  absolute  divorce  was 
awarded  a  wife  for  abandonment  against  her  husband,  worth 
some  1170,000,  the  husband  having  been  the  more  to  blame  in 
their  difficulties,  an  award  to  the  wife  of  |200  a  month  alimony 
cannot  stand,  and  she  will  be  decreed  $50,000  in  solido.  (Post, 
pp.  665-670.) 

Cases  cited  and  approved:  White  v.  Bates,  89  Tenn.,  570;  Wat- 
son V.  Campodonico,  3  Higgins,  698. 

Cases  cited  and  distingushed:  Chenault  v.  Chenault,  37  Tenn., 
248;   Boggers  v.  Boggers,  65  Tenn.,  299. 

Codes  cited  and  construed:    Sees.  4221-4223  (S.). 

2.  DIVORCE.     Allowances.     Attorneys'  fee. 

Attorneys  for  the  wife  in  her  successful  suit  for  absolute  divorce 
against  her  husband  were  entitled  to  a  fee  of  $6,000  from  the  hus- 
band though  they  could  have  procured  a  divorce  upon  the 
ground  of  abandonment  alone  with  very  little  trouble,  but  in 
fact  charged  cruel  and  inhuman  treatment  and  infidelity  as  well. 
(Post,  pp.  670,  671.) 

3.  DIVORCE.     Allowances.     Attorneys'  fee. 

Attorneys'  fees  are  treated  as  part  of  the  expenses  incident  to  a 
divorce  case,  and  are  generally  allowed  the  wife,  whether  com- 
plainant or  defendant,  both  upon  the  successful  termination  of 
her  suit  for  divorce,  as  well  as  for  services  pendente  lite.  (Post, 
p.  671.) 

Case  cited  and  distinguished:     Shy. v.  Shy,  54  Tenn.,  125. 


*As  to  the  amount  of  permanent  alimony  on  absolute  divorce 
see  note  in  44  L.  R.  A.  (N.  S.),  998. 

As  to  husband's  liability  for  services  rendered  his  wife  in  di- 
vorce suit,  see  notes  in  24  L.  R.  A.,  629;  13  U  R.  A.  (N.  S.)»  244; 
L.  R  A.,  1915C,  467. 


664  TENNESSEE  REPORTS.     [133  Tenn. 

Wlnslow  V.  Wlnslow. 


FROM  ROANE 


Appeal  from  the  Chancery  Court  of  Roane  County. — 
Hugh  G.  Kyle,  Chancellor. 

JouBOLMON  &  Welcker,  for  appellant. 

H.  M.  Carr  and  Wright  &  Jones,  for  appellee, 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

The  complainant  filed  a  bill  for  divorce  against  de- 
fendant, charging  him  with  adultery,  cruel  and  inhu- 
man conduct,  and  abandonment.  An  answer  was  filed 
by  defendant  and  an  immense  amount  of  proof  taken. 
Upon  the  hearing  the  chancellor  found  that  the  first 
two  charges  were  not  sustained  by  the  proof,  but 
granted  a  decree  for  absolute  divorce  to  the  complain- 
ant on  the  ground  of  abandonment.  The  chancellor 
also  decreed  an  allowance  of  $200  per  month  alimony 
in  favor  of  complainant,  and  $5,000  attorney's  fees'. 

The  complainant  has  appealed,  objecting  to  this 
allowance  of  alimony  and  to  the  form  in  which  it  has 
been  allowed,  she  insisting  on  a  lump  sum,  and  she 
also  objects  to  the  amount  allowed  as  attorney's  fees. 

The  defendant  has  fifed  the  record  for  a  writ  of 
error,  and  insists-  that  the  allowance  for  alimony  is 
too  much,  and  also  insists  that  the  allowance  to  attor- 
neys for  comi>lainant  is  excessive. 
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The  Winslows  were  married  in  1884  in  Kentucky, 
having  removed  to  Harriman,  Tennessee,  about  1903. 
The  proof  in  this  case  covers  the  period  of  their  mar- 
ried life.  Both  parties  have  exhibited  a  singular  lack 
of  delicacy,  and  have  revealed  and  elaborated  the  most 
intimate  details  of  their  domestic  relations.  We  have 
discussed  these  things  in  an  oral  opinion,  and  they  will 
not  be  referred  to  here.  We  find  the  greater  blame  to 
attach  to  the  husband  in  the  matrimonial  diflSculties  of 
these  parties. 

The  principal  question  to  be  determined  in  this  court 
is  the  amount  and  form  of  alimony.  There  is  no  ap- 
peal from  that  part  of  the  chancellor's  decree  grant- 
ing complainant  a  divorce;  but,  inasmuch  as  alimony 
is  affected  by  the  conduct  of  the  parties  and  is  propor- 
tioned to  some  extent  according  to  their  respective 
merits,  we  have  found  it  necessary  to  consider  the 
proof  in  all  its  aspects. 

A  reference  was  ordered  by  the  chancellor  to  de- 
termine the  net  value  of  the  defendant's  estate.  The 
master  thought  this  to  be  $166,517.68.  The  chancellor 
thought  the  net  value  of  the  estate  was  $178,765.28. 
The  master  and  the  chancellor  concurred  on  the  great 
majority  of  items,  and  we  take  it  to  be  settled  by  this 
concurrent  finding  that  the  net  value  of  defendant's 
estate  is  around  $170,000,  and  we  will  so  value  it  in 
disposing  of  the  question  of  alimony. 

Our  statutes  on  the  subject  of  alimony  are  con- 
tained in  Shannon's  Code,  sections  4221-4223,  inclu- 
sive.   They  are  as  follows : 
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Sec.  4221.  *  *  Whether  the  marriage  be  dissolved  ab- 
solutely or  a  perpetual  or  temporary  separation  be 
decreed,  the  court  may  make  an  order  and  decree,  for 
the  suitable  support  and  maintenance  of  the  complain- 
ant and  her  children,  or  any  of  them,  by  the  liusband, 
or  out  of  his  property,  according  to  the  nature  of  the 
case  and  the  circumstances  of  the  parties.'^ 

Sec.  4222.  **And  in  such  case  the  court  may  decree 
to  the  wife  such  part  of  the  husband's  real  and  per- 
sonal estate  as  it  may  think  proper.  In  doing  which, 
the  court  may  have  reference  to  the  property  which  the 
husband  received  by  his  wife  at  the  time  of  the  mar- 
riage, or  afterwards,  as  well  as  to  the  separate  prop- 
erty secured  to  her  by  marriage  contract  or  otherwise.  *' 

Sec.  4223.  '^The  court  may  enforce  its  orders  and 
decrees  by  sequestering  the  rents  and  profits  of  the 
real  estate  of  the  husband,  if  he  has  any,  and  his  per- 
sonal estate  and  choses  in  action,  and  by  appointing 
a  receiver  thereof,  and  from  time  to  time  causing  the 
same  to  be  applied  to  the  use  of  the  complainant  and 
her  children,  or  by  such  other  lawful  ways  and  means 
as  are  usual  and  according  to  the  course  and  practice 
of  the  court,  as  to  the  court,  shall  seem  meet  and  agree- 
able to  equity  and  good  conscience. ' ' 

It  is  to  be  observed  that  under  our  statutes  the 
court  is  expressly  authorized  to  decree  to  the  wife  such 
part  of  the  husband's  real  and  personal  estate  as  it 
may  think  proper. 

The  practice  in  Tennessee  for  many  years  has  been 
to  award  alimony  in  solido,  upon  the  granting  of  an 
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absolute  divorce,  rather  than  to  award  to  the  wife 
a  monthly  or  yearly  allowance,  payable  by  the  hus- 
band. 

In  Chenault  v.  Chenault,  37  Tenn.  (5  Sneed),  248, 
the  court  held  that  in  case  of  a  divorce  from  bed  and 
board  it  was  the  duty  of  the  court  to  set  apart  to  the 
wife  an  allowance  in  money  suflScient  to  support  her 
as  long  as  the  marriage  relation  existed,  the  payment 
of  this  allowance  to  be  charged  on  the  husband's 
estate  during  the  separation.  But  the  court  further 
said: 

*'In  case  of  a  divorce  a  vinculo,  which  extinguishes 
the  marriage  relation,  and  leaves  the  parties  as  if  the 
marriage  had  never  taken  place,  a  very  different  rule 
prevails.  In  the  latter  case,  the  duty  of  maintenance, 
on  the  part  of  the  husband,  is  at  an  end,  as  much  as  if 
the  dissolution  had  been  effected  by  the  death  of  the 
wife.  The  course  generally  is  to  make  a  reasonable 
division  of  the  husband's  estate,  and  to  vest  in  the 
wife  absolutely  a  speciiSc  portion  thereof.  Such  is 
the  rule  prescribed  by  the  act  before  referred  to." 
Chenault  v.  Chenault,  supra. 

In  Baggers  v.  Boggers,  65  Tenn.  (6  Baxter),  299,  the 
court  said: 

'*The  principle  decided  in  Chenault  v.  Chenault,  5 
Sneed,  is  certainly  correct;  that  is,  that  where  the  di- 
vorce is  only  from  bed  and  board,  the  married  relation 
still  subsists,  and  the  husband  is  still  bound  to  main- 
tain his  wife,  and  this  duty  the  court  may,  from  time 
to  time,  enforce;  but  where  the  divorce  is  from  the 
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bonds  of  matrimony,  the  obligation  of  the  husband  to 
support  the  wife  no  longer  subsists,  and  no  order  or 
decree  can  be  made  upon  the  husband  to  bind  his 
future  services  or  earnings.  In  such  case  the  court 
can  only  give  the  wife  a  decree  for  part  or  all  that  the 
defendant  then  owns,  according  to  the  circumstances. ' ' 

In  White  v.  Bates,  89  Tenn.,  570,  15  S.  W.,  651,  the 
same  rule  was  recognized.  Such  has  been  the  practice 
in  Tennessee,  and  there  is  no  occasion  to  depart  from 
it  in  the  case  before  us. 

The  relations  between  these  two  parties  are  un- 
friendly. If  we  undertake  to  have  a  periodical  allow^- 
ance,  paid  by  the  defendant  to  the  complainant,  the 
collection  of  the  installments  will  no  doubt  occasion 
future  disturbances.  Moreover,  the  payment  of  an 
allowance  to  the  complainant  in  the  manner  decreed 
by  the  chancellor  is  merely  granting  to  her  a  life  estate 
at  best,  and  we  see  no  reason  why  the  very  substantial 
alimony  to  which  we  think  she  is  entitled  in  this  case, 
absolutely,  and  in  fee  so  far  as  the  real  estate  is  con- 
cerned, should  be  reduced  to  a  life  estate. 

In  addition  to  this,  complainant's  alimony  should 
not  be  dependent  upon  the  defendant's  business  for- 
tunes. His  property  might  be  swept  away.  If  a  spe- 
cific amount  of  this  estate  be  decreed  to  her  and  she 
loses  it,  it  is  her  own  fault.  At  any  rate,  she  desires 
her  alimony  in  this  form,  and  we  think  she  is  entitled 
to  it  under  our  statutes  and  the  settled  practice  in 
Tennessee. 
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We  do  not  find  it  worth  while  to  review  the  authori- 
ties cited  by  learned  counsel  from  other  States  as  to 
the  form  in  which  alimony  should  be  allowed.  Each 
State  has  its  peculiar  statutes  upon  the  subject,  and 
the  decisions  from  other  States  are  of  little  service  to 
us  in  construing  our  own  acts. 

In  Watson  y.  Campodonico,  3  Higgins,  698,  where 
this  court  affirmed  the  decree  of  the  court  of  civil  ap- 
peals, it  appeared  that  the  husband  had  no  real  estate 
nor  any  i^ersonalty  except  articles  of  trifling  value, 
lie  did  have  an  earning  capacity,  and,  upon  granting 
his  wife  a  divorce,  the  chancellor  ordered  him  to  pay 
$8  per  week  toward  her  support.  In  subsequent  pro- 
ceedings this  decree  was  attacked  as  void  and  beyond 
the  jurisdiction  of  the  court,  but  it  was  upheld  in 
Watson  v.  Campodonico,  and  the  court  of  civil  appeals 
and  this  court  sustained  the  said  decree  as  valid. 

Campodonico  had  no  property  which  -might  have 
been  decreed  to  the  wife,  and  we  thought  under  the 
facts  in  that  case  it  was  proper  for  the  court  to  have 
made  the  order  **for  the  suitable  support  and  main- 
tenance of  the  complainant  and  her  children  by  the 
husband,"  under  section  4221,  Shannon's  Code.  Mr. 
Justice  Buchanan  dissented  from  this  conclusion. 

In  so  far  as  Boggers  v.  Boggers,  and  Chenavit  v 
Chenault,  supra,  held  that  future  earnings  of  the  hus- 
band could  not,  under  any  circumstances,  be  bound, 
upon  the  granting  of  a  divorce  from  the  bonds  of  matri- 
mony, we  declined  to  follow  those  cases.  We  thought 
they  did  not  take  into  account  the  express  provisions 
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of  Shannon's  Code,  section  4221.  So  we  held  that 
where  the  husband  had  no  property,  but  did  have  an 
earning  capacity,  it  was  proper  to  charge  that  earn- 
ing capacity  and  his  future  acquisitions  with  his  wife's 
support  upon  granting  her  an  absolute  divorce. 

Such  procedure,  however,  is  attended  with  incon- 
venience and  is  justified  largely  by  the  necessities  of 
the  situation,  .and  where  the  husband  has  sufficient 
property  at  the  time  of  the  divorce,  it  is  better  to 
follow  out  settled  practice  and  decree  to  the  wife  a 
specific  portion  thereof  for  her  maintenance. 

Under  the  facts  of  this  case  we  think  that  the  com- 
plainant is  entitled  to  $50,000  alimony,  and  a  decree 
will  be  entered  in  her  favor  against  the  defendant  for 
that  sum,  to  be  secured  and  settled  in  partial  payments 
as  directed  in  memorandum  for  decree. 

We  think  the  chancellor  reached  the  correct,  result 
as  to  attorney's  fees,  and  that  complainant's  solicitors 
are  entitled  to  a  fee  of  $5,000.  It  is  urged  that  they 
could  have  procured  a  divorce  upon  the  ground  of 
abandonment  with  very  little  trouble,  as  such  an 
effort  would  not  have  been  resisted,  and  that  com- 
plainant and  her  counsel  unnecessarily  injected  other 
issues  into  the  case,  and  that  counsel  should  not  be 
compensated  for  their  efforts  to  prove  the  charges  not 
sustained  by  the  chancellor. 

We  think  there  was  evidence  before  the  counsel  for 
complainant  to  justify  them  in  making  the  other 
charges  against  the  defendant.  Abandonment  is  a 
ground  for  absolute  divorce  within  the  discretion  of 
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the  court,  and  it  was  advisable  that  the  other  matters 
be  included  by  complainant  to  strengthen  her  case  in 
her  eflfort  to  obtain  a  divorce  a  vinculo. 

In  Tennessee  attorney's  fees  are  treated  as — 
*'part  of  the  expenses  incident  to  the  cause,  and  are 
generally  allowed  to  the  wife  whether  she  be  complain- 
ant or  defendant,  in  a  suit  for  divorce.  They  follow, 
and  are  usually  adjudicated  with,  the  allowance  of 
alimony  and  costs  to  the  wife,  but  are  not  in  them- 
selves the  substantive  objects  of  the  litigation.'^  Shy 
V.  Shy,  7  Heisk.  (54  Tenn.),  125. 

Under  our  practice  the  wife's  attorney's  fees  are 
treated  just  like  her  alimony.  She  is  entitled  to  re- 
cover  both  upon  the  successful  termination  of  her  suit 
for  divorce,  as  well  as  an  allowance  for  such  purposes 
pendente  lite.  Here  again  we  may  observe  that  we 
cannot  follow  the  decisions  of  other  States  called  to 
our  attention,  inasmuch  as  our  practice  in  this  matter 
is  settled. 

All  the  costs  of  the  cause  will  be  paid  by  the  de- 
fendant, and  he  will  not  be  allowed  any  credit  for  sums 
heretofore  advanced  by  him  upon  the  order  of  the 
chancellor  for  temporary  alimony,  expenses,  etc. 
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J.  C.  Stone  v.  Fidelity  &  Casualty  Co.  of  New  York. 
{KnoxvUle.    September  Term,  1915.) 

1.     INSURANCE.     Accident  insurance.     "Accidentai   means." 

An  injury  is  not  produced  by  accidental  means,  within  the  terms 
of  a  policy,  where  it  is  the  natural  result  of  an  act  or  acts  in 
which  the  insured  intentionally  engages,  and  is  caused  by  a 
voluntary,  natural,  ordinary  movement,  executed  as  was  in- 
tended.    (Post,  pp,  675-678.) 

Cases  cited  and  approved:  In  re  Scarr,  1  K.  B.,  367;  Cledera  v. 
Scottish  Accident  Ins.  Co.,  19  R.,  355;  Smith  v.  Travelers'  Ins. 
Co.,  219  Mass.,  147;  Feder  v.  Iowa  St.  Traveling  Men's  Ass'n.» 
107  Iowa,  538;  Shanberg  v.  Fidelity  &  Casualty  Co.  (C.  C),  143 
Fed.,  651;  Lehman  v.  Great  West.  Ace.  Ass'n,  155  Iowa,  737; 
Smouse  v.  Iowa  St.  Traveling  Men's  Ass'n,  118  Iowa,  436;  Mc- 
Carthy V.  Travelers'  Ins.  Co.,  8  Biss.,  362;  Niskern  v.  United 
Brotherhood,  93  App.  Div.,  364;  Hastings  v.  Travelers*  Ins.  Co. 
(C.  C),  190  Fed.,  258;  Cobb  v.  Preferred  Mut.  Ace.  Ass'n,  96 
Ga.,  818;  Travelers'  Ins.  Co.  v.  Selden,  78  Fed.,  285;  Southard 
V.  Railway  Passengers,  etc.,  Co.,  34  Conn.,  576;  Standard  Life 
&  Ace.  Ins.  Co.  V.  Schmaltz,  66  Ark.,  588;  Atlanta  Ace.  Ass'n  v. 
Alexander,  104  Ga.,  709;  McGlinchey  v.  Fidelity  &  Casualty  Co., 
80  Me.,  251;  Reynolds  v.  Equitable  Ace.  Ass'n,  59  Hun.,  13; 
Pervangher  v.  Casualty,  etc.,  Co.,  85  Miss.,  31;  Bailey  v.  Inter- 
state Casualty  Co.,  8  App.  Div.,  127;  Rodey  v.  Travelers'  Ins,  Co., 
3  N.  M.  (Gild.),  543;  Taylor  v.  Gen.  Ace.  Corp.,  208  Pa,,  439; 
Stout  V.  Pac.  Mut.  L.  Ins.  Co.,  130  Cal.,  471;  Mutual  Ace  Ass'n 
V.  Barry,  131  U.  S.,  100;  North  Am.  Life  &  A,  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.,  43;  Horsefall  v.  Pacific  Mutual  L.  Ins.  Co.,  32 
Wash.,  132;  Young  v.  Railway  Mail  Ass'n,  126  Mo.  App.,  325; 
Rose  v.  Commercial  Mut.  Ace.  Co.,  12  Pa.  Super.  Ct.,  394;  Pat- 
terson V.  Ocean  Ace.  A  Guaranty  Co.,  25  App.  D.  C,  46, 
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2.     INSURANCE.     Accident  Insurance.     "Accidental   means." 

Complainant,  who  attended  a  football  game  on  a  cool  day  when 
the  ground  was  damp,  and  contracted  a  cold,  resulting  in  lum- 
bago,  and  who  after  medical  treatment  and  the  debility  result- 
ing from  a  purgative,  and  while  lying  in  bed,  had  a  paper  brought, 
reached  for  it,  and  raised  it  suddenly  above  his  head,  when  his 
strong  blood  pressure  caused  a  rupture  of  the  retina,  destroying 
the  sight  of  one  eye,  could  not  recover  on  a  policy  insuring  him 
against  bodily  injury  through  "accidental  means,"  since,  while 
the  result  was  not  forseen,  the  cause  producing  the  result  was 
not  accidental,  but  an  ordinary  natural  movement,  executed  as 
intended.     {Post,  pp.  678-680.) 

Case  cited  and  approved:    Insurance  Co.  v.  Bennett,  90  Tenn.,  256. 


PROM  HAMILTON 


Appeal  from  the  Chancery  Court  of  Hamilton 
County.— W.  B.  Gabvin,  Chanoellor. 

Speaes  &  Spears,  for  appellant. 

Thompson,  Williams  &  Thompson,  Creed  F.  Bates 
and  James  B.  Wright,  for  appellee. 

Mr.  Justice  Fanchbr  delivered  the  opinion  of  the 
Court. 

Complainant  sued. to  recover  under  the  terms  of  a 
policy  which  was  to  insure  him  against  bodily  injury 
sustained  during  the  term  of  one  year,  through  acci- 
dental means,  and  resulting  directly,  independently, 
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and  exclusively  of  all  other  causes,  in  immediate,  con- 
tinuous, and  total  disability.    The  injury  complained 

of  is  stated  as  follows : 

''Complainant  would  now  show  the  court  that  some 
time  in  November,  1913,  he  went  to  Nashville,  Tennes- 
see, to  attend  the  football  game  between  Vanderbilt 
and  Sewanee;  that  the  day  was  rather  cool,  and  the 
ground  was  rather  damp;  he  attended  the  game  on  the 
afternoon  of  November  27,  1913,  and  at  that  time 
contracted  a  cold,  resulting  in  lumbago ;  that  he  stayed 
in  Nashville  all  night,  and  sat  up  until  about  twelve 
o'clock,  returning  home  the  next  day,  the  28th.  On 
the  morning  of  the  28th  he  awoke  with  a  cold  and 
lumbago,  and  in  the  evening  came  home  and  went  to 
bed,  and  was  confined  to. his  room  and  bed  for  seven 
consecutive  days.  He  consulted  Dr.  Mitchell  and  told 
Dr.  Mitchell  that  he  was  going  to  take  some  medicine 
known  as  'black  draught,'  thinking  by  this  means  to 
clean  out  his  system,  and  thus  restore  his  health.  This 
medicine  was  composed  of  two-thirds  of  a  pint  of 
whisky  and  a  box  of  'black  draught,'  which  was  a  very 
strong  liver  medicine.  These  were  poured  together 
so  as  to  make  the  whole  in  quantity  above  one  quart. 
The  effect  of  this  medicine  was  to  purge  his  system. 
Complainant  took  a  dose  of  this  medicine  on  the  morn- 
ing of  the  third  of  December  before  supper  (breakfast) 
and  continued  this  treatment,  taking  it  before  each 
meal  until  the  following  evening.  The  consequence  of 
taking  this  medicine  was  to  debilitate  the  system,  and 
this  resulted  in  a  very  weak  physical  condition.    This 
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condition  obtained  until  Thursday,  when  complainant 
was  lying  on  the  bed,  and  had  had  a  short  nap  up  to 
about  eight  o  'clock.  Thereupon  he  called  his  wife  to 
bring  him  the  Nashville  Banner,  and  asked  h^r  to  turn 
on  the  light  at  the  head  of  the  bed  so  that  he  might  read 
the  paper.  Complainant  then  reached  for  the  paper 
and  raised  it  above  his  head,  and  the  light  was  turned 
on,  when  he  found  he  had  lost  the  sight  of  his  left  eye. 
On  raising  his  hands  he  felt  some  change  had  come 
over  his  left  eye.  On  consulting  a  physician  he  was 
informed  that  the  loss  of  his  left  eye  was  due  to  the 
fact  that  in  his  weakened  condition  resulting  from  the 
purging  of  the  *  black  draught,'  that  he  raised  his 
hand  suddenly  to  get  the  paper,  and  that  his  blood 
pressure  was  strong  and  rushed  to  his  head,  causing  a 
blood  rupture  of  the  retina — that  is  causing  a  little 
clot  of  blood  to  rest  on  the  nerve  of  the  eye  or  in  the 
retina,  thereby  destroying  his  sight.  Complainant 
charges  that  the  loss  of  his  left  eye  resulted  wholly 
from  accidental  means.'' 

The  demurrer  which  the  chancellor  sust^iued  raises 
the  point  that  the  injury  or  disability  suffered  was 
caused  by  sickness  or  disease,  and  not  through  acci- 
dental means,  resulting  directly,  independently,  and 
exclusivelv  of  all  other  causes. 

The  general  rule  is  that  an  injury  is  not  produced  by 
accidental  means,  within  the  meaning  of  this  policy, 
where  the  injury  is  the  natural  result  of  an  act  or  acts 
in  which  the  insured  intentionally  engages.  A  person 
may  do  certain  acts  the  result  of  which  produces  un- 
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foreseen  consequences  resulting  in  what  is  termed  an 
accident ;  yet  it  does  not  come  within  the  terms  of  this 
contract.  The  policy  does  not  insure  against  an  in- 
jury that  may  be  caused  by  a  voluntary,  natural,  ordi- 
nary movement,  executed  exactly  as  was  intended, 

Therefore,  to  determine  the  matter,  we  look,  not  to 
the  result  merely,  but  to  the  means  producing  the  re- 
sult. It  is  not  sufficient  that  the  injury  be  unusual  and 
unexpected,  but  the  cause  itself  must  have  been  unex- 
pected and  accidental.  In  re  Scarr  (1905),  1  K.  B., 
367,  2  B.  R.  C  358,  82  L.  T.  N.  S.,  128,  21  Times  L.  E., 
173, 1  Ann.  Cas.,  787;  Cledera  v.  Scottish  Accident  Ins. 
Co.,  (1892),  19  R.,  355,  29  Scott  L.  R.,  303;  Smith  v. 
Travelers'  In^.  Co.  (1914),  219  Mass.,  147,  106  N.  E., 
607,  L.  R.  A.,  1915B,  872;  Feder  v.  Iowa  St.  Traveling 
Men's  Ass'n,  107  Iowa,  538,  78  N.  W.,  252,  43  L.  B.  A., 
693,  70  Am.  St.  Rep.,  212 ;  Shanberg  v.  Fidelity  &  Casu- 
ality  Co.  (C.  C),  143  Fed.,  651,  affirmed  in  158  Fed., 
1,  85  C.  C.  A.,  343,  19  L.  R.  A.  (N.  S.),  1206;  Lehmm 
v.  Great  West  Ace.  Ass\  155  Iowa,  737,  133  N.  W., 
752,  42  L.  R,  A.  (N.  S.),  563;  Smouse  v.  Iowa  St.  Trav- 
eling Men's  Ass'n,  118  Iowa,  436,  92  N.  W.,  53;  Ma- 
Carthy  v.  Travelers'  Ins.  Co.,  8  Biss.,  362,  Fed.  Cas., 
No.  8,682;  Niskern  v.  United  Brotherhood,  93  App. 
Div.,  364,  87  N.  Y.  Supp.,  640;  Hastings  v.  Travelers' 
Ins.  Co.  (C.  C),  190  Fed.,  258;  Cobb  v.  Preferred  Mvt. 
Ace.  Ass'n,  96  Ga.,  818,  22  S.  E.,  976;  Travelers'  Ins. 
Co.  v.  Selden,  '78  Fed.,  285,  24  C.  C.  A.,  92;  Southard 
V.  Bailway  Passenger,  etc.,  Co.,  34  Conn.,  576,  Fed. 
Cas.,  No.  13,182. 
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Attention  is  especially  directed  to  the  very  excellent 
notes  on  the  subject  in  42  L.  R.  A.  (N.  S.),  563,  and 
I  Ann.  Cas.,  787.  These  notes  illustrate  the  subject  by 
statements  of  the  facts. 

In  the  foregoing  cases  no  liability  was  found,  be- 
cause the  injury  was  not  produced  by  accidental  means, 

In  Cobb  V.  Preferred  Mut.  Ace.  Ass^n,  supra,  the 
plaintiff  was  in  a  feeble  condition,  and  in  carrying  his  ^ 
baggage  a  short  distance  it  was  found  that  his  eye 
was  affected,  finally  resulting  in  blindness.  The  plain- 
tiff had  not  fallen  nor  received  any  shock,  blow,  or 
jar,  and  there  was  nothing  unusual  in  the  manner  of 
carrying  the  baggage  or  his  movement  while  so  doing. 
It  was  considered  that  the  means  producing  the  injury 
were  not  accidental. 

In  Feder  v:  Iowa  St.  Traveling  Men's  Ass'n,  supra, 
a  rupture  of  an  artery  occurred  while  the  insured  was 
reaching  in  an  ordinary  way  over  a  chair  to  close  some 
window  shutters,  and  he  did  not  fall  or  lose  his  bal- 
ance. Everything  was  done  as  was  intended.  It  was 
held  the  rupture  was  not  sustained  through  accidental 
meanp. 

The  same  doctrine  is  announced  in  other  cases,  but 
a  recovery  had  because  the  injury  was  sustained 
through  accidental  means.  These  cases  are  Standard 
Life  S  Ace.  Ins.  Co.  v.  Schmaltz,  66  Ark.,  588,  53  S.  W., 
49,  74  Am.  St.  Rep.,  112;  Atlanta  Ace.  Ass'n  v.  Alex- 
ander, 104-Ga.,  709,  30  S.  E.,  939,  42  L.  R.  A.,  188;  Mc- 
Glinchey  v.  Fidelity  S  Casualty  Co.,  80  Me.,  251,  14 
Atl.,  13,  6  Am.  St.  Rep.,  190;  Reynolds  v.  Equitable 
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Acc.  Ass'n,  59  Hun,  13, 1  N.  Y.  Supp.,  73S  ;Pervangher 
V.  Casualty,  etc.,  Co.,  85  Miss.,  31,  37  South.,  461; 
Bailey  v.  Interstate  Casualty  Co.,  8  App.  Div.,  127,  40 
N.  Y.  Supp.,  513;  Rodney  v.  Travelers'  Ins.  Co.,  3  N.  M. 
(Gild.),  543,  9  Pac,  348;  Taylor  v.  Gen.  Ace.  Corp., 
208  Pa.,  439,  57  AtL,  830;  Stout  v.  Pac.  Mut.  L.  Ins.  Co., 

130  Cal.,  471,  62  Pac.,  732-,  Mutual  Ace.  Ass'n  v.  Barry, 

131  U.  S.,  100,  9  Sup.  Ct.,  755,  33  L.  Ed.,  60. 

The  following  authorities  are  in  conflict  with  those 
above  cited:  North  American  L.  <&  A.  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.,  43,  8  Am.  Rep.,  212 ;  Horsefall  v.  Pacific 
Mut.  L.  Ins.  Co.,  32  Wash.,  132,  72  Pac.,  1028,  63  L. 
R.  A.,  425,  98  Am.  St.  Rep.,  846;  You/n.g  v.  Railway 
Mail  Ass'n,  126  Mo.  App.,  325,  103  S.  W.,  557;  Rose 
V.  Commercial  Mut.  Ace.  Co.,  12  Pa.  Super.  Ct.,  394; 
Patterson  v.  Ocean  Ace.  <&  Guara/nty  Co.,  25  App,  D. 
C,  46. 

Now,  looking  to  the  particular  facts  here  alleged,  we 
find  the  cause  alleged  to  have  produced  the  injury  was 
a  natural  and  ordinary  movement.  Complainant  was 
lying  quietly  on  the  bed,  and  called  to  his  wife  to  bring 
him  the  "Nashville  Banner  that  he  might  read  it.  He 
then  reached  for  the  paper  and  raised  it  above  his 
head,  and  the  light  was  turned  on,  when  he  found  he 
had  lost  the  sight  of  his  left  eye.  He  was  informed  by 
his  physician  that  the  loss  of  the  eye  was  due  to  the 
fact  that  in  his  weakened  condition,  resulting  from  the 
purgative  he  had  taken,  he  raised  his  hand  suddenly 
to  get  the  paper,  and  that  his  blood  pressure  was 
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strong  and  rushed  to  his  head,  causing  a  blood  rupture 
of  the  retina,  thereby  destroying  his  sight.  The  weak- 
ened condition  .due  to  the  purgative  was  not  accidental, 
nor  was  the  excessive  blood  pressure;  both  being 
physical  conditions  produced  from  natural  causes. 
The  movement  of  the  hand  suddenly  to  get  the  paper 
was  executed  exactly  as  intended.  It  was  a  simple 
and  ordinary  movement.  The  rushing  of  the  blood 
with  excessive  pressure,  rupturing  the  retina,  was 
therefore  caused  by  natural  means.  While  the  result 
was  not  foreseen,  the  causes  producing  that  result 
were  not  accidental.  It  is  well  in  line  with  the  cases 
above  cited  sustaining  the  majority  rule,  which  we 
adopt.  This  rule  affords  a  reasonable  interpretation 
of  the  contract. 

The  position  here  taken  is  not  in  conflict,  as  we 
view  it,  with  the  opinion  of  our  court  in  Insurance  Go. 
V  Bennett,  6  Pick.  (90  Tenn.),  256,  16  S.  W.,  723,  25 
Am.  St.  Rep.,  685,  when  the  facts  of  that  case  are 
properly  considered. 

We  deem  it  unnecessary  to  pass  upon  the  next 
point,  raised  by  demurrer,  namely,  that  if  the  injury 
may  be  said  to  have  resulted  through  accidental 
means,  yet  it  did  not  so  result  **  directly,  independ- 
ently, and  exclusively  of  all  other  causes."  The 
learned  chancellor  sustained  the  demurrer  in  this  re- 
spect also,  and  there  is  strong  authority  for  his  posi- 
tion. But,  inasmuch  as  the  foregoing  is  decisive  of 
the  case,  and  the  question  of  proximate  cause  and  what 
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contributing  facts  would  be  too  remote  to  be  consid- 
ered as  entering  into  the  accidental  means  producing 
the  injury  must  depend  upon  the  facts  of  each  case, 
discussion  on  that  point  is  omitted. 
Affirmed. 
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Ph.  Morton  v.  Imperial  Realty  Co.  et  al* 
{Knoxville.    September  Term,  1915.) 

1.  LICENSES.     Nonpayment  of  occupation  tax.     Action  on  con- 
tract. 

One  pursuing  an  occupation  defined  as  a  priyllege  by  statute  can- 
not recover  on  a  contract  made  in  pursuance  of  the  business,  if 
he  has  not  paid  his  privilege  tax.    {Post,  pp.  682,  683.) 

Cases  cited  and  approved:  Stevenson  v.  Ewing,  87  Tenn.,  46; 
Haworth  v.  Montgomery,  91  Tenn.,  16;  Cary-Lombard  Lumber 
Co.  V.  Thomas,  92  Tenn.,  693. 

2.  LICENSES.  .  Nonpayment  of  occupation  tax.  Pleading. 
Where,  in  suit  on  a  contract  made  in  pursuance  of  a  business  de- 
fined as  a  privilege  by  statute,  the  defendant  pleads  that  the 
plaintifP  has  not  paid  his  privilege  tax,  the  burden  to, prove  the 
fact  so  pleaded  is  on  defendant,  as  the  defense  is  essentially  af- 
firmative, and  the  plea  evidence  of  extrinsic  matter.  {Post,  p. 
683.) 

3.  LICENSES.     Nonpayment  of  occupation  tax.     Evidence. 

One  suing  on  a  contract  made  in  pursuance 'of  a  business  defined 
by  statute  as  a  privilege  cannot  be  defeated  by  failure  to  pay  his 
privilege  tax,  in  the  absence  of  some  proof  in  the  record  showing 
his  default.    (Post,  p.  683.) 

Cases  cited  and  approved:  Margolys  v.  Goldstein,  96  N.  T.  Supp., 
185;  Salmon  Co.  v.  Box  Co.,  158  Cal.,  567;  Woodley  v.  Zeman, 
178  III.  App.,  369. 


FROM  KNOX 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
J.  PlKE  Powers,  Jb.,  Special  Chancellor. 

BowBN  &  Andeeson,  for  appellant. 

•The  efCect  of  failure  to  procure  license  for  business  on  validity 
of  contract  therein,  is  discussed  in  notes  in  16  L.  R.  A.,  423,  1  L.  R. 
A.  (N.  a.),  1159  and  12  L.  R.  A.  (N.  8.),  613. 
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Gbeen,  Webb  &  Tate  and  Henry  Hudson,  for  ap- 
pellees. 

Mb.  Justice  Gbebn  delivered  the  opinion  of  the 
Court. 

In  this  case  a  bill  was  filed  to  recover  for  the  erec- 
tion and  maintenance  of  certain  signboards  npon  which 
the  complainant  advertised  the  business  of  defendant. 

Complainant's  business  is  declared  to  be  a  privilege 
and  a  tax  imposed  thereupon  by  the  revenue  statutes 
of  Tennessee.  The  complainant  did  not  show  that  he 
had  complied  with  these  statutes,  nor  did  it  appear 
that  he  had  paid  his  tax  or  taken  out  the  license 
required. 

These  matters  were  interposed  by  the  defendants 
in  an  amendment  to  their  answer  and  relied  on  as  a 
bar  to  Complainant 's  suit. 

The  court  of  dvil  appeals  was  of  opinion  that  com- 
plainant was  charged  with  the  affirmative  duty  of 
showing  compliance  with  the  revenue  law  and  payment 
of  said  tax  before  his  suit  could  be  maintained. 

It  is  well  settl-ed  that  one  pursuing  an  occupation,  de- 
fined as  a  privilege  by  our  statutes,  cannot  recover  on 
a  contract  made  in  pursuance  of  that  business,  if  it  be 
shown  he  has  not  paid  his  privilege  tax.  Stevenson 
V.  Eioing,  87  Tenn.,  46,  9  S.  W.,  230 ;  Haworth  v.  Mont- 
gomery, 91  Tenn.,  16,  18  S.  W.,  399;  Cary-Lombard 
Lumber  Co.  v.  Thomas,  92  Tenn.,  593,  22  S.  W.,  743. 

It  has  been  held  that  such  a  plaintiff  will  be  repelled 
by  the  court  when  it  appears  from  the  proof  that  he 
has  not  complied  with  the  provisions  of  the  revenue 
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law,  although  his  failure  to  comply  has  not  been 
pleaded  as  a  matter  of  defense.  Cary-Lombard  Lum- 
ber Co.  V.  Thomas,  supra. 

In  the  case  referred  to  and  in  our  other  cases  of  this 
character  there  has  been  proof  before  the  court  of  the 
failure  of  the  plaintiff  to  pay  the  privilege  tax.  In 
this  case  there  is  no  proof  whatever  on  the  subject. 
We  cannot  tell  from  this  record  whether  the  plaintiflf 
has  paid  his  privilege  tax  or  not. 

We  think  such  a  defense  is  essentially  affirmative. 
Certainly  when  a  plea  of  this  character  is  introduced 
by  a  defendant,  setting  up  a  failure  of  plaintiff  to  com- 
ply with  the  revenue  laws,  such  a  plea  introduces  an 
extrinsic  matter,  and  the  burden  of  showing  the  facts 
so  pleaded  rests  upon  the  defendant. 

Whether  proof  of  a  failure  of  complainant  to  com- 
ply with  the  revenue  laws  would  be  admitted  over  ob- 
jection, without  some  pleading  to  justify  it,  we  need  not 
determine.  There  must,  however,  be  some  proof  in 
the  record  showing  the  default  of  a  plaintiflf  in  this 
respect  before  he  can  be  repelled.  Such  is  the  gen-eral 
rule.  25  Cyc,  634;  Margolys  v.  Goldstein,  96  N.  T. 
Supp.,  185 ;  Salmon  Co.  v.  Box  Co.,  158  Cal.,  567,  112 
Pac,  454;  Woodley  v.  Zeman,  178  111.  App.,  369. 

We  are  of  opinion,  therefore,  that  the  court  of  civil 
appeals  was  in  error  in  placing  the  burden  of  showing 
compliance  with  the  revenue  laws  upon  the  complain- 
ant, and  its  decree  in  this  respect  is  reversed.  Other 
matters  in  the  case  have  been  dealt  with  in  a  memo- 
randum opinion. 


CASES 

ARGUED  AND  DETERMINED 

IN  THB 

SUPREME  COUET  OF  TENNESSEE 


FOB  THB 


WESTERN  DIVISION 


JACKSON,  APRIL  TERM,  1915. 


In  re  Forked  Deeb  Dbainaoe  Distbict. 
{Jackson.    April  Term,  1915.) 

1.     DRAINS.     Drainage  districts.     County  courts. 

Laws  1909,  chapter  185,  as  amended  by  Laws  1915,  chapter  €1, 
provides  that,  where  lands  Included  In  a  drainage  district  shall 
I  lie  in  several  counties,  the  county  court  of  any  one  of  the  coun- 

!  ties  has  jurisdiction  to  create  and  establish  such  district  with- 

out the  necessity  of  resorting  to  the  county  courts  of  other 
counties  for  concurrent  or  ancillary  action.  Constitution  arti- 
cle 2,  section  29,  declares  that  the  General  Assembly  shall  have 
power  to  authorize  the  several  counties  and  incorporated  towns 
to  impose  taxes  for  county  and  corporation  purposes.  HeZd,  that 
the  constitutional  provision  applies  only  to  taxes,  and  not  to 
special  assessments;  hence  the  legislature  could  validly  give 
the  county  court  Jurisdiction  over  proceedings  to  establish  a 
drainage  district  lying  in  several  counties,  since  in  the  absence 
of  restriction,  the  legislature's  power  is  plenary,  and  drainage 
districts,  being  governmental  agencies,  need  not  coincide  with 
county  lines.     (.Post,  pp.  687,  688.) 

(684) 
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Acts  cited  and  construed:     Acts  1909,  ch.  185;    Acts  1915,  ch.  61. 
Cases  cited  and  approved:    State  ex  rel.  v.  Powers,  124  Tenn.,  553; 

Arnold   v.   Knoxville,    115    Tenn.,   195;     Smith   r.    Carter,    131 

Tenn.,  1. 

Constitution  cited  and  construed:     Sec.  29,  art.  2. 

2.  DRAINS.     Power  to  establish. 

In  the  absence  of  restriction,  the  legislature  has  plenary  power 
over  the  establishment  of  drainage  districts.    {Post,  pp.  688,  689.) 

Cases  cited  and  approved:     People  v.  Sacramento  Drainage  Dist.,. 
165  Cal.,  373;    State  ex  rel.  v.  Cummings,  130  Tenn.,  566. 

3.  DRAINS.     Drainage  district.     Nature  of. 

A  drainage  district  is  a  governmental  agency  to  which  power  to 
levy  special  assessments  may  be  properly  delegated.  {Post, 
pp.  689-690.) 

Cases  'cited  and  approved:  Bryant  v.  Bobbins,  70  Wis.,  258;  Mar- 
tin V.  Tyler,  4  N.  D.,  278;  Christ  v.  State  ex  rel.  Whitmore,  97 
Ind.,  389;    Hudson  v.  Bunch,  116  Ind.,  63. 

Cases  cited  and  distinguished:  Hagar  v.  Reclamation  District, 
111  U.  S.,  701:  Reclamation  District  v.  Hagar.  66  Cal.,  54;  Shaw, 
V.  State,  97  Ind.,  23. 


FROM  GIBSON 


Appeal  from  the  Circuit  Court  of  Gibson  County. — 
Thomas  E.  Habwood,  Judge. 

Deason,  Elder  &  Holmes,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

A  petition  was  filed  in  the  county  court  of  Gibson 
county,  seeking  to  have  created  a  drainage  district 
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for  the  improvement  of  lands  along  the  middle  fork 
of  the  Forked  Deer  river  in  the  counties  of  Madison, 
Gibson,  and  Crockett,  the  procedure  being  that  set 
forth  in  Act  1909,  chapter  185,  as  amended  by  Act 
1915,  chapter  61. 

The  county  court  held  that  it  was  without  juris- 
diction and  power  in  the  premises,  and  declined  to 
act.  On  appeal  to  the  circuit  court  this  ruling  was 
upheld. 

The  amendatory  act  of  1915  undertook  to  prescribe 
an  additional  method  of  procedure,  and  to  give  the 
county  court  of  any  one  of  the  counties,  in  which  such 
district  might  in  part  be  located,  jurisdiction  to  create 
and  establish  such  a  district  without  the  necessity  of 
resorting  to  the  county  courts  of  the  other  counties 
for  concurrent  or  ancillary  action. 

The  adverse  judgments  of  the  lower  courts  were 
based  on  th-e  idea  that,  because  some  of  the  tracts  of 
land  sought  to  be  included  in  the  proposed  district  lay 
wholly  in  Crockett  or  Madison  county,  and  were  owned 
by  residents  of  these  counties,  it  was  not  constitu- 
tionally competent  for  the  legislature  to  impose  on  the 
court  of  a  single  county  the  duty  of  creating  and  es- 
tablishing the  proposed  district. 

The  amendatory  act  undertakes  to  vest  in  such 
court  full  power  to  appoint  a  civil  engineer,  viewers 
to  assess  damages,  commissioners  to  make  assess- 
ments and  apportion  the  same  on  the  lands  affected, 
all  as  fully  as  if  the  district  lay  entirely  within  one 
county,  and  also  to  provide  that  such  court  may  make 
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the  final  assessments  on  the  lands  in  all  of  the  counties, 
the  assessment  sums  to  be  collected  by  the  county  trus- 
tees of  the  several  counties  so  far  as  there  were  af- 
fected lands  lying  in  their  respective  counties,  and, 
when  collected,  to  pay  out  the  same  on  warrants  to  be 
drawn  by^the  judge  or  chairman  of  such  court.  The 
assessments  are  made  liens  upon  the  lands. 

Is  it  within  the  power  of  the  legislature,  under  the 
constitution,  to  vest  in  a  single  county  court  the  powers 
thus  attempted  to  be  granted! 

The  original  act  of  1909,  chapter  185,  was  under 
review  in  State  ex  rel.  v.  Powers,  124  Tenn.,  553,  137 
S.  W.,  1110,  and  there  upheld  as  constitutional. 

One  ground  of  attack  on  the  original  act  in  that  case 
was  that  it  was  violative  of  article  2,  section  29,  of 
the  constitution,  which  provides: 

*'The  general  assembly  shall  have  power  to  autho- 
rize the  several  counties  and  incorporated  towns  in 
this  State,  to  impose  taxes  for  county  and  corporation 
purposes  respectively,  in  such  manner  as  may  be  pre- 
scribed by  law ;  and'  all  property  shall  be  taxed  accord- 
ing to  its  value,  upon  the  principles  established  in  re- 
gard to  State  taxation." 

The  court  held  that  the  act  made  provision  for  the 
levying  of  special  assessments,  and  not  of  ** taxes*' 
within  the  meaning  of  that  word  in  this  constitutional 
provision,  following  Arnold  v.  Knoxville,  115  Tenn., 
195,  90  S.  W.,  469,  3  L.  R.  A.  (N.  S.),  837,  5  Ann.  Cas., 
881,  in  distinguishing    special    improvement    assess-  / 

ments  from  taxes. 
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In  respect  of  taxes,  proper,  we  have  a  line  of  cases 
holding  distinctly  that  the  power  to  levy  taxes  can  be 
delegated  by  the  legislature  only  to  counties  and  in- 
corporated towns.  Smith  v.  Carter,  131  Tenn.,  1,  173 
S.  W.,  430,  and  cases  therein  cited. 

The  case  of  Smith  v.  Carter  involved  an  effort  to 
invest  a  power  to  tax  iu  a  board  of  commissioners  of 
a  road  improvement  district  who  were  not  agencies  of 
a  county;  the  proposed  district  being  composed  of 
fractional  parts  of  two  counties.  In  the  instant  case 
we  do  not  have  to  deal  with  a  delegation  of  the  taxing 
power  proper;  if  so,  the  doctrine  of  Smith  v.  Carter 
would  compel  an  aflSrmance  of  the  judgment  below. 
In  such  case  the  constitutional  provision  is  specific, 
clearly  applicable  and  inhibitory. 

But  we  conceive  that  the  case  is  different  where  the 
power  involved  is  that  of  levying  and  collecting  spec- 
ial assessments.  We  know  of  no  constitutional  pro- 
vision which  qualifies  or  interdicts  the  power  of  the 
legislature  in  that  regard.  If  there  is  not,  the  power 
is  plenary. 

Such  drainage  districts  are  governmental  agencies, 
and  the  powers  respecting  such  are  properly  to  be  dele- 
gated to  counties  or  to  any  other  body  the  legislature 
may  see  fit. 

It  would  be  entirely  competent  for  the  legislature  di- 
rectly to  delimit  a  body  of  lands  and  appoint  commis- 
sioners to  perform  all  the  requisite  functions  that  are 
usually  delegated,  and  performed  by  assessors  and 
commissioners  chosen  by  the  people  of  the  district  or 
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some  local  authority.  People  v.  Sacramento  Drahi- 
age  District,  155  Cal.,  373,  103  Pac,  207 ;  State  ex  rel. 
V.  Cummings,  130  Tenn.,  566,  172  S.  W.,  290,  L.  R.  A., 
1915D,  274. 

**In  fact,  historically,  such  was  the  original  method 
adopted  when,  in  the  reign  of  Henry  VIII,  the  first 
statute  was  passed  providing  for  the  construction  of 
sewers,  drains,  and  other  improvements  designed  to 
reclaim  swamp  lands  (St.  23  Hen.,  VIII,  chapter  5,  par. 
1  [1531]),  and  such  is  the  method  still  adopted  in 
many  of  the  States  of  this  nation.  It  is  in  accord  with 
the  progressive  spirit  of  our  government  to  give  to 
the  people,  or  any  part  of  them,  the  largest  possible 
control  in  matters  peculiarly  affecting  them  and  their 
interests.  It  is  a  concession  to  this  spirit,  and  not  the 
compulsion  of  the  law,  which  prompts  the  legislature 
to  give  the  landowners  so  large  a  voice  in  the  manage- 
ment of  these  affairs. ' '  People  v.  Sacramento  Drain- 
age District,  supra. 

The  power  to  construct  drainage  canals  when  dele- 
gated because  of  such  considerations,  need  not  be 
devolved  on  a  county  or  a  municipality;  it  may  be 
conferred,  along  with  the  power  to  specially  assess 
therefor,  upon  any  person  or  body  upon  which  the 
legislature  may  see  fit  to  grant  it.  Bryant  v.  Bobbins, 
70  Wis.,  258,  35  N.  W.,  545;  Martin  v.  Tyler,  4  N.  D., 
278,  60  N.  W.,  392,  25  L.  R.  A.,  838;  9  R.  C.  L.,  620,  642. 

^*The  fact  that  the  lands  may  be  situated  in  more 
than  one  county  cannot  affect  the  power  of  the  State 
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to  delegate  authority  for  the  establishment  of  a  re- 
clamation district  to  the  supervisors  of  the  county  con- 
taining the  greater  part  of  the  lands.  Such  authority 
may  be  lodged  in  any  board  or  tribunal  which  the  legis- 
lature may  designate."  Hagar  v.  Reclamation  Dis- 
trict, 111  U.  S.,  701,  4  Sup.  Ct.,  663,  28  L.  Ed.,  569 ; 
Reclamation  District  v.  Hagar,  66  Cal.,  54,  4  Pac,  945 ; 
Shaw  V.  State,  97  Ind.,  23. 

The  fact  that  lands  affected  and  assessed  for  the 
construction  of  a  ditch  lie  in  two  or  more  counties 
does  not  affect  the  authority  and  duties  of  the  com- 
missioners appointed  by  the  court  of  the  county  -where 
the  proceedings  were  instituted  to  construct  the  ditch 
in  its  entirety,  and  assess  all  lands  affected,  whether 
in  that  or  adjoining  counties,  in  accordance  with  a 
drainage  law  under  which  the  ditch  is  established. 
Crist  V.  State  ex  rel.  Whitmore,  97  Ind.,  389;  Hudson 
V.  Bunch,  116  Ind.,  63,' 18  N.  E.,  390. 

The  county  court  is  to  be  considered,  therefore,  as 
the  delegate  of  the  State.  On  it  is  imposed  a  special 
authority,  conferred  for  a  special  purpose,  beyond 
those  exercised  by  it  ordinarily  and  within  the  limits 
of  the  county  for  which  it  sits.  This  special  authority 
comes  from  the  State,  the  power  of  which,  touching  the 
subject-matter,  is  not  limited,  or  embarrassed  in  exe- 
cution, by  county  lines. 

Finding  error  in  the  judgment  of  the  circuit  court, 
it  is  reversed,  with  a  remand  for  further  proceedings 
in  accord  with  what  is  herein  ruled. 
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Western  Union  Telegraph  Co.  v.  Nashville,  C.  & 

St.  L.  Ry.  Co.  et  al. 

{Jorckson.    April  Term,  1915.) 

1.  TELEGRAPHS    AND    TELEPHONES.       Extension    of    line. 
Right  to  make. 

A  telegraph  company  was  organized  i^der  New  York  act  of  April 
12,  1848  (Laws  1848,  ch.  266),  providing  that  any  number  of 
persons  may  associate  for  the  purpose  of  constructing  a  line  of 
telegraph  through  the  State  from  and  to  any  point  without  the 
State.  New  York  act  of  April  8,  1861  (Laws  1861,  ch.  98),  re- 
quired the  written  consent  of  persons  owning  two-thirds  of  the 
capital  stock  of  such  companies  as  a  condition  to  an  extension 
of  the  lines,  while  New  York  act  of  June  29,  1863  (Laws  1863, 
ch.  471),  provided  for  an  extension  of  the  lines  upon  the  terms 
and  conditions  prescribed  in  the  act  of  1848.  Held,  that  after 
the  passage  of  the  act  of  1863»  written  consent  of  persons  holding 
two-thirds  of  the  stock  of  such  company  was  not  necessary  to 
an  extenfilon  of  its  line  without  the  State.     {Post,  pp.  700-704.) 

2.  EMINENT     DOMAIN.      Telegraph    and    railway    companies. 
Right  to  condemn. 

As  Act  Cong.  July  24,  1866,  chapter  230,  section  1,  14  Stat.  221 
(Rev.  St  U.  S.  sec.  6263  [U.  S.  Comp.  St.  sec.  10072]),  doe? 
not  <;onfer  upon  telegraph  companies  the  right  to  condemn  an 
easement  over  a  railroad  right  of  way,  but  merely  denies  the 
State  power  to  prevent  an  occupation  and  use  of  such  right  of 
way  for  telegraph  purposes,  a  telegraph  company  may,  under 
the  State  laws,  condemn  for  telegraph  purposes  a  way  over  a 
railroad  right  of  way.    {Post,  pp.  704,  705.) 

Cases  cited  and  approved:  Western  Union  Tel.  Co.  v.  Richmond, 
224  U.  S.,  160;  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
196  U.  S.,  640;  Louisville  ft  N.  R.  Co.  v.  Western  Union  Tel.  Co., 
207  Fed.,  1;  Western  Atlantic  R.  Co.  v.  Western  Union  Tel.  Co., 
138  Ga.,  420. 
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3.  EMINENT  DOMAIN.     Telegraph  and  railway.     Ways.     Con- 
demnation. 

A  petition  by  a  telegraph  company  for  condemnation  of  a  way  for 
a  line  of  telegraph  along  a  railroad  right  of  way,  brought  under 
Acta  1885,  chapter  66,  section  1,  authorizing  such  condemnation, 
proYiding  that  the  ordinary  use  of  such  railroad  shall  not  be 
thereby  obstructed,  is  not  bad  because  the  petition  declared  that 
the  telegraph  line  would  not  obstruct  the  use  of  the  right  of 
way  for  railroad  purposes,  and  offered  to  moYe  the  line  in  case 
the  right  of  way  should  be  obstructed.    {Post,  pp.  705-709.) 

Acts  cited  and  construed:  Acts  1885,  ch.  66,  sec  1;  Acts  1885, 
ch.  135. 

Cases  cited  and  approYed:  Railroad  Co.  y.  Telegraph  Co.,  101 
Tenn.,  62;  C.  A  A.  R.  R.  Co.  y.  Joliet,  Lockport  A  Aurora  Rail- 
way Co.,  105  IlL,  388;  Peoria  ft  Pekin  Union  Ry.  Co.,  105  111., 
110;  Railroad  y.  S.  W.  TeL  Co.,  121  Fed.,  276;  Railroad  y.  Pos- 
tal TeL  Co.,  173  111.,  535;   Railroad  y.  Post  Tel.  Co.,  76  Miss.,  731. 

Cases  cited  and  distinguished:  St.  Louis,  etc.,  R.  Co.  y.  Postal 
Tel.  Co.,  173  111.,  508;  American  Telephone  Co.  y.  St  Louis,  etc., 
.R.  Co.,  202  Mo.,  656. 

4.  EMINENT  DOMAIN.     Compensation.     Right  to. 

As  a  telegraph  company,  upon  condemning  the  right  to  erect  a 
telegraph  line  on  a  railroad  right  of  way  is  obligated  to  preYent 
its  line  from  obstructing  the  use  of  the  right  of  way  for  railroad 
purposes.  Shannon's  Code,  sees.  1844-1859,  proYlding  for  com- 
pensation in  money,  makes  adequate  proYision  for  assessment 
of  damages  and  allowance  of  compensation.    {Postf  pp.  709,  710.) 

Code  cited  and  construed:    Sees.  1844-1859  (S.). 

5.  EMINENT  DOMAIN.     Proceedings.     Selection  of  line. 

Where  a  telegraph  company  condemns  the  right  to  build  a  line 
on  a  railroad  right  of  way,  the  telegraph  company,  and  not  the 
railroad  company,  is  entitled  to  select  the  site  for  the  telegraph 
line,  so  long  as  it  does  not  interfere  with  the  operation  of  the 
railroad.     iPost,  pp.  710-716.) 
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Cases  cited  and  approved:  Railroad  v.  Railroad,  116  Tenn.,  600; 
Western  &  Atlantic  Ry.  Co.  v.  Western  Union  Tel.  Co.,  138  Ga., 
420;  Postal  Tel.  Co.  v.  Oregon,  etc.,  R.  Co.  (C.  C),  104  Fed., 
623;   Union  Pac.  R.  Co.  v.  Colorado  Postal,  etc.,  Co.,  30  Colo.,  133. 

Cases  cited  and  distinguished:  American  Telephone,  etc.,  Co.  y. 
St.  Louis,  etc.,  R.  Co.,  202  Mo.,  656;  Western  Union  Tel.  Co.  v. 
L.  ft  N.  R.  Co.  (D.  C),  201  Fed.,  946;  Loulsyille  ft  N.  R.  Co.  y. 
Western  Union  Tel.  Co.,  207  Fed.,  1. 

6.     EMINENT  DOMAIN.     Proceedings.     Compensation. 

As  a  telegraph  company  may  acquire  the  right  to  construct  its 
line  on  a  railroad  right  of  way  where  it  does  not  obstruct  the 
operation  of  the  railroad,  but  there  may  be  an  interference  not 
amounting  to  an  obstruction,  the  railroad  company  cannot  be 
denied  substantial  damages,  particularly  where  the  taking  will 
force  it,  in  case  it  builds  its  own  telegraph  line,  to  adopt  a  less 
adyantageous  route,  this  being  so  though  the  telegraph  com- 
pany offered  to  remove  its  line' in  case  it  should  be  an  obstruc- 
tion, for  a  slight  interference  would  not  amount  to  an  obstruction. 
(Post,  pp.  716-719.) 

Cases  cited  and  approved:  Railroad  v.  Tel.  Co.,  101  Tenn.,  62; 
Cleveland,  etc.,  R.  Co.  v.  Ohio  Postal  Tel.  Co.,  68  Ohio  St.,  306; 
Atlantic,  etc.,  R.  Co.  v.  Postal  Tel.  Co.,  120  Ga.,  268;  Mobile,  etc., 
R.  Co.  v.  Postal  Tel.  Co.,  120  Ala.,  21;  W.  U.  T.  Co.  v.  South, 
etc.,  R.  Co.,  184  Ala.,  66;  Mobile,  etc.,  R.  Co.  v.  Postal  Tel.  Co., 
76  Miss.,  731;  Postal  Tel.  Co.  v.  Oregon,  etc.,  R.  Co.  (Co.  C), 
114.  Fed.,  787. 


FROM  CARROLL. 


Appeal  from  the  Circuit  Court  of  Carroll  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Habwood,  Judge. 
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Shields  &  Gates  and  Cooper  &  Claek,  for  plaintiff. 

CiAUDE  Waller,  John  Bell  Keeblb,  Ed.  T.  Seay, 
W.  B.  Lamb  and  Peeler  &  Peeler,  for  defendants. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

In  February,  1912,  the  Western  Union  Telegraph 
Company,  a  body  corporate  under  the  laws  of  the 
,  State  of  New  York,  filed  in  the  circuit  court  its  peti- 
tion for  the  condemnation  of  an  easement  or  right  of 
way  over  and  along  the  railway  rights  of  way  owned, 
or  occui3ied  as  lessee,  by  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  in  Carroll  county,  through  which 
county  run  two  divisions  (the  Nashville  and  the  Padu- 
cah)  of  the  lines  of  railway  of  that  company.  The 
Louisville  &  Nashville  Railroad  Company,  as  the  owner 
and  lessor  of  the  Paducah  division,  was  joined  as  a 
defendant,  as  were  also  certain  others  who  had  inter- 
ests as  trustees  under  trust  deeds  or  mortgages  ex- 
ecuted by  the  two  railway  companies.  For  conven- 
ience all  of  the  defendants  will  be  referred  to  as  *'the 
railway"  or  *Hhe  railway  company." 

The  Nashville  division  extends  from  Nashville 
Tennessee,  to  Hickman,  Kentucky,  embracing  24.95 
miles  in  Carroll  county.  On  that  division  the  tele- 
graph company  at  the  time  of  the  filing  of  its  petition 
maintained,  and  for  nearly  fifty  years  prior  thereto 
it  had  maintained,  a  telegraph  line  along  the  south 
side,  which  would  be  the  left  side  (going  towards  Hick- 
man) of  the  single  track  main  line  of  railroad. 
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The  Paducah  division  of  the  railway  extends  from 
Paducah,  Kentucky,  to  Memphis,  Tennessee,  and  em- 
braces 26.4  miles  in  Carroll  county.  The  telegraph 
company,  prior  to  the  institution  of  the  suit,  had  oper- 
ated a  line  of  telegraph  on  the  east  side  of  the  single 
main  line  track  of  railroad— the  left  side,  going 
towards  Memphis. 

TJie  tracks  of  the  two  divisions  cross  at  Hollow 
Rock  Junction  in  Carroll  county. 

The  primary  purpose  of  the  petition  of  the  telegraph 
company  was  to  condemn  an  easement  for  its  pole  lines 
along  or  on  the  routes  then  occupied  by  the  petitioner 
on  the  rights  of  way  of  the  railway.  By  stipulation  in 
the  record  it  appears  that  the  widths  of  the  rights  of 
way  on  the  Nashville  division  vary  from  sixty  feet 
(the  railway  track  being  approximately  in  the  center) 
to  one  hundred  feet,  though  it  further  appears  from 
the  proof  probable  that  at  places  the  width  is  about 
two  hundred  feet.  The  rights  of  way  along  the  Padu- 
cah division  are  one  hundred  feet  in  total  width,  the 
track  of  the  railway  being  in  the  center. 

The  existing  line  of  the  telegraph  company  varies 
in  its  distance  from  the  railway's  track,  on  the  Nash- 
ville division,  due  to  the  topography  of  the  right  of 
way  (as  it  exists  after  the  construction  of  the  track 
through  cuts  and  on  fills),  but  its  average  distance 
would  seem  to  be  about  twenty-five  feet  south  of  the 
center  of  the  track.  On  the  opposite  or  north  side  of 
the  track,  on  that  division,  a  telephone  line  has  been 
constructed  on  the  right  of  way  of  the  railway,  near 
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the  margin  of  that  portion  of  the  same  that  is  fenced, 
by  a  commercial  telephone  company.  There  is  noj 
telephone  line  on  the  right  of  way  of  the  railway's 
Paducah  division. 

Although  it  seems  that  the  telegraph  company's  line 
was  constructed  along  the  Nashville  division  right  of 
way  prior  to  that  date,  it  appears  that  its  legal  status 
was  defined  by  a  contract  entered  into  on  April  1, 1867, 
which  provided  for  the  furnishing  of  a  telegraphic 
service  to  the  railway 's  predecessor  in  title.  This  con- 
tract was  ratified  and  extended  on  August  1,  1878,  and 
again  on  May  14,  1880. 

On  June  18,  1884,  another  contract  was  entered  into 
by  the  telegraph  company  and  the  railway,  defining 
the  rights  of  the  parties  as  respects  both  the  Nashville 
and  the  Paducah  divisions,  the  latter  division  not 
having  come  into  existence  until  after  the  date  of  the 
contract  of  May  14,  1880.  In  the  contract  of  1884,  it 
was  provided  that  one  wire  was  to  be  set  apart 
by  the  telegraph  company  for  the  preferential  use  of 
the  railway,  and  that  if  the  railway  should  at  any  time 
require  greater  wire  facilities,  the  telegraph  company 
should  furnish  an  additional  wire  at  the  cost  price 
thereof  upon  its  poles,  or,  in  the  alternative,  that  the 
railway  might,  at  its  own  cost,  string  such  additional 
wire  upon  the  telegraph  company's  poles  in  such  posi- 
tion as  the  telegraph  company  might  direct.  Incor- 
porated in  this  contract  was  the  following  clause 
which,  it  seems,  has  led  to  a  breach  and  bitter  litiga- 
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tion  in  this  and  other  States  between  the  contracting 
parties : 

*  *  Upon  the  wires  thus  set  apart  for  the  preferential 
use  of  the  railroad  company,  its  business  messages, 
the  family  and  social  messages  of  its  officers  and 
agents  may  be  sent  free  between  all  points  on  its 
roads,''  etc. 

On  June  27,  1911,  the  telegraph  company  wrote  the 
railway,  complaining  of  the  extravagant  use  by  the 
officers  and  agents  of  the  railway  of  the  above  con- 
tract privilege,  it  being  insisted  that  the  service  thus 
exacted  on  the  defendants'  systems  during  the  year 
1910  reached  the  value  of  $521,925.  It  was  requested 
by  the  telegraph  company  that  this  be  remedied  by 
way  of  a  modification  of  the  contract.  Failing  to  reach 
an  agreement,  the  telegraph  company,  on  August  17, 
1912,  gave  notice  that  the  contract  would  be  termin- 
ated. Thereafter  negotiations  for  the  purchase  by  the 
telegraph  company  of  an  easement  for  its  pole  lines 
were  commenced,  but  they  proved  unavailing.  This 
litigation  followed. 

The  petition  for  condemnation  sets  forth,  among 
other  things,  that  the  petitioner  proposes  to  so  set 
its  poles  as  not  to  interfere  with  any  ditch,  drain,  cul- 
vert, or  any  work  or  structure  of  the  railway  or  the 
ordinary  travel  upon  or  use  of  the  railroad — 
''and,  in  event  it  may  be  deemed  by  the  railway  neces- 
sary to  change  the  location  of  its  tracks,  or  to  con- 
struct new  tracj^s,  or  side  tracks,  or  to  construct  new 
depots,  or  other  buildings,  or  to  change  the  location  of 
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those  now,  or  hereafter  to  be  constructed  by  the  de- 
fendant company,  wher«  any  of  the  petitioner's  poles 
and  wires  are  located  upon  the  said  right  of  way, 
petitioner  hereby  agrees  to  remove  its  said  poles  and 
wires  from  said  places  or  points  so  to  be  used  to  any 
part  of  defendant's  right  of  way  thereunto  adjoining 
which  may  be  designated  by  defendant  company,  upon 
due  and  reasonable  notice  in  writing  given  to  the  peti- 
tioner by  said  defendant,  setting  forth  the  desired 
change ;  all  of  said  changes,  and  relocation  of  its  wires, 
to  be  made  at  the  expense  of  the  petitioner." 

The  petition  also  embodied  the  consent  of  petitioner 
that  the  railway  might  take  all  earth  materials  and 
water  needed  by  the  latter,  and  its  agreement  to  so 
reset,  at  its  own  expense,  its  poles  as  to  conform  to 
any  consequent  changes  in  the  grade ;  to  hold  the  rail- 
way harmless  from  any  damages  to  petitioner's  prop- 
erty; to  hold  down  interference  with  the  operation  of 
cars  or  trains  on  any  railway  tracks,  etc. 

The  circuit  court  adjudged  that  petitioner  had  a 
right  to  condemn,  but  denied  it  the  location  at  the  time 
held  by  its  pole  line  along  the  Nashville  division.  That 
court  assigned  the  telegraph  company  a  different  loca- 
tion, but  on  the  same  side  of  the  track  of  that  division, 
alongside  the  present  line  of  the  telegraph  thus  recog- 
nizing that  there  was  adequate  space  on  the  right  of 
way  of  that  division  for  an  additional  or  third  pole 
line.  The  location  for  the  telegraph  pole  line  at  the 
place  at  the  time  occupied  by  the  same  on  the  Paducah 
division  was  also  denied,  and  the  location  was  shifted 
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to  the  opposite  side  of  the  track.  Substantial  damages 
were  denied  and  nominal  damages  awarded  the  rail- 
way. 

On  appeal  the  court  of  civil  appeals  modified  the 
judgment  of  the  circuit  court  in  such  way  as  to  desig- 
nate for  the  petitioner  the  locations  by  it  sought  on 
the  two  divisions,  but  aflSrmed  the  circuit  court  in  other 
respects.  That  court  incorporated  the  above  recited 
petition  stipulations,  or  agreements,  on  the  part  of  the 
telegraph  company,  in  its  judgment  as  conditions  bind- 
ing on  that  company. 

The  railway  has  petitioned  for  and  been  granted  by 
this  court  the  writ  of  certiorari  in  order  to  a  review 
of  the  judgment  of  the  court  of  civil  appeals;  and, 
owing  to  the  nmgnitRde  of  the  interests  involved,  in 
this  and  other  States,  the  cause  was  set  down  for  oral 
argument,  and  argued  at  the  bar  of  this  court.  While 
the  pending  case  directly  affects  the  rights  of  the  par- 
ties in  but  one  county,  the  principles  to  be  herein  de- 
clared will  govern  in  other  suits  brought,  or  to  be 
brought,  in  other  counties  of  this  State  to  test  the 
telegraph  company  ^s  right  to  condemn  easements  over 
the  rights  of  way  of  two  of  our  largest  railway  sys- 
tems. 

The  first  question  for  solution,  as  one  lying  at  the 
threshold  of  the  lawsuit  and  determinative  of  all  con- 
tentions", if  the  railway  be  correct  in  its  position  re- 
specting it,  is  the  power  of  the  telegraph  company 
under  the  terms  of  its  charter,  granted  by  the  State 
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of  New  York,  to  own  or  operate  telegraph  lines  in  this 
State. 

The  railway  undertakes  the  maintenance  of  the 
proposition  that  the  telegraph  cbmpany  cannot  con- 
demn property  in  this  State  since  it  is  not  authorized 
by  its  charter  to  exercise  any  corporate  function  of 
ownership,  except  under  a  certain  provision  of  its 
charter  (which  it  is  claimed  has  not  been  complied 
with),  requiring,  by  way  of  condition  precedent  to  any 
extension  of  its  telegraph  lines,  the  obtaining  by  the 
telegraph  company  of  * '  the  written  consent  of  the  per- 
sons owning  two-thirds  of  the  capital  stock  of  such 
company.  * ' 

The  determination  of  this  question  depends  upon  the 
proper  construction  of  certain  acts  of  the  general  as- 
sembly of  the  State  of  New  York. 

The  telegraph  company  was  organized,  under  the 
name  of  New  York  and  Mississippi  Valley  Printing 
Telegraph  Company,  on  April  1,  1851,  under  the  New 
York  act  of  April  12,  1848,  the  first  section  of  Which 
provided : 

**Sec.  1.  Any  number  of  persons  may  associate  for 
the  purpose  of  constructing  a  line  of  wires  of  tele- 
graph through  this  State,  and  from  and  to  any  point 
within  this  State,  upon  such  terms  and  conditions, 
and  subject  to  the  liabilities  prescribed  in  this  act.'* 
Laws  1848,  chapter  265. 

The  certificate  of  incorporation  set  out,  in  pursu- 
ance of  section  2  of  the  act,  the  general  route  of  the  line 
of  telegraph  to  be : 
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'  *  Through  this  State  from  the  city  of  Buffalo  to  the 
State  of  Pennsylvania,  along  the  south  side  of  Lake 
Erie." 

Both  the  railway  and  the  telegraph  company  con-* 
strue  the  above  act  of  incorporation  to  provide  only 
for  the  ownership  of  lines  within  the  State  of  New 
York,  and  we  think  correctly  s.o. 

On  April  8, 1851,  the  legislature  of  New  York  passed 
an  act  amending  the  act  of  1848,  so  as  to  provide  that 
the  directors  of  telegraph  companies  incorporated 
thereunder — 

'*may,  at  any  time,  with  the  written  consent  of  the 
persons  owning  two-thirds  of  the  capital  stock  of  such 
company,  extend  their  line  of  telegraph,  or  may  con- 
struct branch  lines  to  connect  with  their  main  line,  or 
may  unite  with  any  other  incorporated  tele^aph  com- 
pany. ' '    Laws  1851,  chapter  98. 

This  amendment,  as  will  be  noted,  followed  th^  in- 
corporation of  the  telegraph  company  by  one  week, 
and  its  purpose  evidently  was  to  enable  it  to  extend 
th-e  originally  designed  line  within  the  State  of  New 
York,  touching  which  power  the  act  of  1848  was  silent. 

The  next  act  amending  the  act  of  1848  was  that  of 
June  29,  1853,  which,  among  other  things,  provided 
for  the  incorporation  of  any  number  of  persons  for 
the  purpose  of  owning  and  maintaining  lines  of  tele- 
graph— 

*' whether  wholly  within,  or  partly  beyond,  the  limits  * 
of  this  State    .     .     .    upon  such  terms  and  conditions, 
and  subject  to  the  liabilities  prescribed  in  the  act 
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passed  April  12,  1848 And  such  association 

shall,  upon  complying  with  the  provisions  of  the  said 
act,  .     .  have  the  powers,  and  be  subject  to  the 

provisions  in  the  said  act,  and  in  the  several  acts 
amending  the  same,  contained,  not  inconsistent  here- 
with."   Laws  1853,  chapter  471. 

By  this  act  there  were  affected  only  companies  own- 
ing lines  wholly  within  or  partly  within  and  partly 
beyond  the  limits  of  New  York.  Ownership  and  main- 
tenance of  lines  wholly  beyond  the  State  of  New  York 
yet  remained  to  be  dealt  with.  The  development  of 
the  idea  of  a  great  system  of  telegraphic  communica- 
tion seems  to  have  come,  as  was  natural,  by  gradual 
stages,  and  the  '^lines''  were  conceived  of  as  separate 
units.  The  telegraph  company  accepted  and  complied 
with  the  provisions  of  the  act  of  1853,  and  organized 
thereunder,  with  route  set  forth  as  being  from  Buffalo, 
N.  Y.,  to  'Louisville,  Ky.,  with  a  branch  circuit  to  Lex- 
ington, Ky. 

The  line  of  the  telegraph  company  in  this  State 
along  the  right  of  way  of  the  railway  appear  to  have 
been  constructed  after  the  passage  of  New  York  act 
of  1862,  which  provided  in  substance,  that  any  tele- 
graph company  incorporated  in  that  State  might  own 
and  maintain  any  line  or  lines  not  described  in  the 
original  certificate  of  organization,  *' whether  wholly 
within  or  wholly  or  partly  beyond  the  limits  of  this 
•State  (New  York).''  Laws  1862,  chapter  425.  Thus 
f or.  the  first  time  were  there  recognized  and  dealt  with 
lines  that  might  be  wholly  without  the  State  of  New. 
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York;  and  by  the  act  it  was  further  stipulated  that 
such  acquisition  should  be  **upon  the  terms  and  con- 
ditions prescribed  in  the  act  of  1848,'*  and  not,  as  in 
the  preceding  act  of  1853,  upon  the  conditions  pre- 
scribed in  the  Act  of  1848  and  in  the  several  acts 
amending  the  same. 

We  are  therefore  of  opinion  that,  even  if  the  pro- 
vision as  to  the  procurement  of  the  written  consent 
of  two-thirds  of  the  stockholders  embodied  in  the  act 
of  1851  were  one  concededly  to  be  treated  in  any  event 
as  a  condition  precedent,  it  does  not  apply  to  the  line 
now  sought  to  be  acquired  in  Tennessee,  and  that  the 
ad;  of  1862,  as  the  applicable  act,  does  not  so  require. 
This  is  true,  whether  the  line  be  deemed  a  separate 
one  or  an  extension  of  a  route  designated  in  the  char- 
ter of  the  telegraph  company.  Several  considerations 
lead  us  to  this  result:  (a)  We  think  it  manifest  that, 
as  the  development  of  commiunication  by  telegraph 
became  rapid  and  so  comprehensive  as  to  give  promise 
of  a  nation-wide  expansion,  the  legislature  of  the  State 
of  New  York  did  not  see  fit  to  further  impose  such  a 
cumbersome  condition  on  the  growth  of  the  enterprise 
beyond  the  borders  of  that  State;  (b)  able  and  diligent 
counsel  of  the  railway  do  not  point  out  that  any  ques- 
tion as  to  the  lack  of  such  a  power  under  the  above 
legislative  acts  has  been  raised  in  the  courts  of  New 
York;  and  (c)  in  no  reported  case  outside  of  that 
State  does  it  appear  that  any  defendant  railway  com- 
pany has  ever  so  much  as  submitted  the  question  for 
adjudication,  and  a  number  of  warmly  contested  suits 
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between  railway  companies  and  this  telegraph  com- 
pany, in  respect  of  the  latter 's  power  to  condemn,  have 
been  before  the  courts  in  recent  years.  A  power  thus 
exercised,  unchallenged  in  that*  particular  for  fifty 
years,  is  not  readily  to  be  held  ill  based  or  nonexistent. 

The  next  assignment  of  error  for  consideration  in 
logical  order  is  that,  since  both  the  railway  and  the 
telegraph  company  are  subject  to  the  act  of  Congress 
regulating  post  roads,  there  is  no  power  on  the  part 
of  the  State  to  authorize  the  condemnation  sought  in 
this  case,  for  that  it  would  be  an  invasion  of  the  exclu- 
sive control  by  the  federal  government  over  the  sub- 
ject-matter. 

It  is  admitted,  as  it  must  be,  that  the  act  of  Congress 
of  1866  (R.  S.  sec.  5263)  does  not  confer  upon  the  tele- 
graph company  the  right  to  condemn  an  easement  over 
a  railway  riglit  of  way.  The  purpose  of  that  act  was 
to  deny  to  the  States  the  power  to  prevent  an  occupa- 
tion and  use  of  such  a  right  of  way  for  telegraph  pur- 
poses, and  the  power  to  condemn  remains  within  State 
jurisdiction.  Western  Union  Telegraph  Co.  v.  Rich- 
mond, 224  U.  S.,  160,  32  Sup.  Ct.,  449,  56  L.  Ed.,  710 ; 
Western  Union  Telegraph  Co.  v.  Pen/nsylvania  R.  Co., 
195  U.  S.,  540,  25  Sup.  Ct.,  133,  49  L.  Ed.,  312,  1  Ann. 
Cas.,  517;  Louisville  S  N.  R.  Co.  v.  Western  Union 
Telegraph  Co.,  207  Fed.,  1,  124  C.  C.  A.,  573;  Western 
Atlantic  R.  Co.  v.  Western  Union  Telegraph  Co.,  138 
Ga.,  420,  75  S.  E.,  471,  42  L.  R.  A.  (N.  S.),  225,  and 
note. 
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No  jurisdiction,  therefore,  is  attempted  to  be  as- 
serted by  the  Congress,  if  it  were  competent  for  it  to 
do  so,  over  the  particular  matter  of  the  power  or  mode 
of  acquiring  title  that  could  be  or  become  exclusive. 
The  result  of  the  railway's  contention,  if  sustained, 
would  be  that  there  could  be  no  condemnation  by  a 
telegraph  company  at  all.  There  is  no  merit  in  the 
assignment  of  error. 

It  is  a  further  contention  of  the  railway  that  the 
petition  for  condemnation  is  unknown  to  the  forms 
<vf  law,  in  that  it  does  not  seek  to  have  any  definite  6r 
fixed  right  of  way  condemned,  but  seeks,  it  is  claimed, 
to  have  made  a  judicial  contract  between  the  petitioner 
and  defendant,  and  that,  too,  for  an  ambulatory  or 
shifting  easement  over  the  right  of  way  of  the  railway. 

By  our  Act  1885,  chapter  66,  section  1,  it  is  provided 
that  telegraph  companies  may  construct  and  maintain 
a  line  of  telegraph  upon,  along  and  parallel  to  any  of 
the  railroads  of  this  State,  ''provided  that  the  ordi- 
nary use  of  such  railroad  be  not  thereby  obstructed," 
and  provision  is  made  for  the  condemnation  of  ease- 
ments in  the  manner  prescribed  by  law  for  the  taking 
of  private  property  for  works  of  internal  improve- 
ment. By  act  1885,  chapter  135,  more  specific  refer- 
ence was  made  to  the  Code  sections,  relating  to  the  tak- 
ing  of  property  for  public  works,  which  in  terms  were 
extended  so  as  to  apply  to  condemnation  by  such 
companies. 

133  Tenn.  45 
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The  telegraph  company,  conceiving  that  it  was  in- 
cumbent on  it  to  construct  and  hereafter  maintiiin  a 
line  of  telegraph  on  the  railway  right  of  way  that 
would  not  materially  ** obstruct"  the  ordinary  use  of 
that  right  of  way  for  railroad  purposes,  embodied  in 
its  petition  for  condemnation,  as  has  been  noted,  a 
proposal  and  agreement  on  its  part  to  shift  the  loca- 
tion of  its  line  to  any  part  of  the  defendant's  right  of 
way  which  may  be  designated  by  defendant  railway 
in  event  of  changes  in  the  location  of  its  tracks,  depots, 
etc.,  now  or.  hereafter  to  be  constructed,  and  that  the 
poles  shall  be  reset  to  conform  to  changes  in  the  grade 
and  curvature  of  the  railway's  tracks,  etc. 

The  argument  of  the  railway  is  that  only  a  fixed 
and  permanent  easement  may  be  condemned  under  our 
Code  provisions — one  of  specific,  definite,  and  un- 
changing metes  and  bounds.  However  that  may  have 
been  prior  to  the  later  acts  (1885)  above  outlined,  we 
are  of  opinion  that  those  acts  are  to  be  construed  to 
provide  for  a  maintenance  of  the  line  of  telegraph 
after  condemnation  in  such  a  way  as  will  not  obstruct 
the  railway's  user,  as  that  user  may  itself  be  a  chang- 
ing quantity,  as  time  runs  and  railway  traffic  increases 
so  as  to  call  for  additional  facilities.  This  construc- 
tion is  one  favorable  to  the  railway,  as  we  see  it,  and 
certainly  it  is  conformable  to  the  needs  of  commerce 
and  the  public  weal,  which  both  the  railway  and  the 
telegraph  company  were  created  to  serve. 

Under  this  construction  the  terms  set  out  and  ac- 
ceded to  by  the  petitioner  are  not  to  be  considered  con- 
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tract  terms.  They  are  not  party  imposed  or  court  im- 
posed, but  law  imposed.  Any  subsequent  shifting  in 
the  pole  line  is  to  be  referred  for  basis  to  the  statute 's 
provision  for  the  safeguarding  of  the  railroad  user. 
It  does  and  will  not  depend  upon  the  volition  of  the 
condemnor.  An  easement  for  a  telegraph  line  is  to  be 
condemned,  subject  to  such  noncontract  provisions  in 
favor  of  the  railway.  To  guarantee  the  observance  of 
such  terms  by  the  petitioner,  the  petition  sets  them 
forth  and  judgment  goes  in  accord.  Similar  stipula- 
tions in  the  petition  were  recognized  as  proper  and 
enforced,  seemingly  without  question,  and  therefore 
without  discussion,  in  Railroad  Co.  v.  Telegraph  Co., 
101  Tenn.,  62,  46  S.  W.,  571. 

The  point  has  been  ruled  directly  in  other  jurisdic- 
tions. In  St.  Louis,  etc.,  R.  Co.  v.  Postal  Telegraph 
Co.,  173  lU.,  508,  51  N.  E.,  382,  the  petition  contained 
stipulations  of  similar  character,  and  it  was  said : 

' '  These  allegations  in  the  petition  are  in  the  nature 
of  stipulations,  to  which  the  petitioner  binds  itself. 
Such  stipulations  have  been  held  valid  by  the  decisions 
of  this  court.  Chicago  £  Alton  Railroad  Co.  v.  Joliet, 
Lockport  S  Aurora  Railway  Co.,  105  HI.,  388  (44  Am. 
Rep.,  799);  Peoria  &  Pekin  Union  Railway  Co.,  105 
111.,  110.  Indeed,  section  2  of  the  act  in  regard  to  tele- 
graph companies  only  authorizes  such  companies  to 
construct  lines  of  telegraph  along  and  upon  railroads, 
and  to  erect  poles  for  supporting  the  insulators  and 
wires  of  their  lines,  upon  condition  that  such  construc- 
tion and  erection  are  done  ^in  such  manner  and  at  such 
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points,  as  not  to  incommode  the  public  use  of  the  rail- 
road.' It  is  a  condition  precedent  to  the  erection  of 
the  telegraph  line,  that  the  public  use  of  the  railroad 
shall  not  be  incommoded." 

In  American,  Telephone,  etc.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  202  Mo.,  656,  684,  101  S.  W.,  576,  584,  it  was  said: 

**It  is  next  contended  by  defendant's  counsel  that 
the  easement  proposed  to  be  acquired  is  so  lacking  in 
precision  and  defiiniteness  as  to  render  the  .proceeding 
void.  They  argue  that  the  property  to  be  appropri- 
ated must  be  definitely  located  and  described  in  the 
petition  and  judgment.  They  say  this  requirement  was 
disregarded  in  the  case  at  bar.  Is  this  so?  We  think 
not. 

*'It  has  been  well  determined  in  the  cases  referred 
to  that  reservations,  stipulations,  promises,  and  limita- 
tions made  and  placed,  as  in  this  case,  on  the  easement 
by  the  petition  and  the  judgment  may  be  likened  to 
covenants  running  with  land,  and  in  such  case  as  this 
run  with  the  easement  and  are  binding  upon  plaintiff 
company  and  its  successors.  Railroad  v.  S.  W.  Tel. 
Co.,  121  Fed.,  276,  58  C.  C.  A.,  198;  Railroad  v.  Postal 
Tel.  Co.,  173  III,  535,  50  N.  E.,  807,  and  cases  cited; 
Railroad  v.  Post.  Tel.  Co.,  76  Miss.,  731,  752,  26  South., 
370,  45  L.  R.  A.,  223. 

^*The  statutory  rule  in  section  1272,  supra,  limiting 
the  right  under  the  second  appropriation  to  such  use 
as  shall  not  materially  interfere  with  the  uses  im- 
pressed on  the  primary  easement  by  law,  seems  to 
demand   a   flexibility   in   the  petition   and   judgment 
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which  will  subserve  the  useful  purpose  constituting 
the  life  of  that  statute;  and  the  lack  of  definiteness 
complained  of  by  defendant  is  really  but  another  name 
for  this  flexibility.  If  hereafter  defendant  is  obliged 
by  law  or  by  an  advance  in  the  knowledge  of  railroad- 
ing to  install  the  block  system  or  any  other  contrivance 
or  mechanism  on  its  line  as  a  protection  to  life  and 
property,  the  judgment  should  be  so  worded  as  to  pre- 
vent the  poles  and  wires  of  plaintiff  from  interfering 
with  the  use  of  such  safety  appliances  in  the  future.'* 

Obviously  cases  are  not  pertinent  which  hold  that, 
where  real  property  of  an  ordinary  owner  is  being 
taken  originally  for  a  public  use,  it  is  erroneous  for 
the  court,  in  the  absence  of  statutory  warrant,  to  stipu- 
late that  the  party  condemning  shall  do  certain  things 
for  the  benefit  of  the  owner  and  to  make  an  award  of 
lessened  damages  to  the  owner  accordingly.  There 
the  taking  is  in  nature  unconditional — of  a  full  user. 

This  being  the  case,  the  railway,  on  that  basis,  fur- 
ther contends  that  the  Code  sections  (Code,  Shannon, 
sections  1844-1859,  inclusive)  do  not  supply  a  proced- 
ure for  the  ascertainment  and  allowance  of  just  com- 
pensation to  the  railway,  and  that  the  taking  is  in  con- 
sequence ^dthout  constitutional  warrant.  Further, 
that  it  is  entitled  to  be  paid  damages  in  money,  and  not 
to  have  such  stipulations,  promissory  in  character,  sub- 
stituted in  whole  or  in  part  therefor. 

We  deeified  this  contention  and  its  several,  phases 
to  be  met  substantially  by  what  is  said  under  the 
assignment  of  error  next  above.    The  telegraph  com- 
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pany  does  not  pay  in  mere  promises;  it  pays  for  the 
easement  taken  by  it,  burden-ed  and  qualified  at  the 
time  of  taking  with  the  conditions  imposed  by  the 
statute. 

Another  point,  much  stressed  by  the  railway,  is  that 
it  was  erroneously  denied  by  the  court  of  civil  appeals 
its  claim  of  preferential  right  in  the  selection  of  the 
portion  of  its  own  right  of  way  which  it  desires  to 
use  for  the  construction  of  a  telegraph  line  with  which 
to  operate  its  railroad,  that  court  having  held  that  the 
first  right  of  selection,  for  its  telegraph  line,  was  in  the 
telegraph  company. 

In  support  of  this  insistence  on  error  the  railway 
first  urges  that  it  was  in  the  use  of  the  line  now  occu- 
pied by  the  telegraph  poles  when,  and  before,  the  peti- 
tion for  condemnation  was  filed,  in  that  it  owns  one  or 
more  wires  strung  on  same,  and  that  this  fact  gives 
the  preference  sought  by  it.  The  poles,  cross-arms 
and  the  other  wires  are,  however,  the  property  of  the 
telegraph"  company,  and  the  maintenance  of  the  par- 
ticular wires  referred  to  for  railway  use  was  on  the 
line  as  that  of  the  latter  company,  so  recognized  by  the 
railway  for  many  years  and  throughout  all  transac- 
tions. The  occupation  prior  to  petition  filed  was,  then, 
that  of  the  petitioner  company,  and  the  use  of  two 
wires  was,  by  contract  permission,  through  or  an  inci- 
dent to  that  occupation  by  means  of  the  pole  line. 

In  this  attitude  where  lies  the  preferential  right  of 
selection  of  location  on  or  after  the  filing  of  the  peti- 
tion for  condemnation  which  designated  for  future 
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use  by  the  petitioner  the  location  of  the  line  now  in 
existence  f 

The  attempt  of  the  railway  to  mske  the  selection  of 
that  identical  route  was  some  months  subsequent  to 
the  filing  of  that  petition. 

When  a  railway  company  proceeds  to  condemn  a 
right  of  way  for  its  purposes,  it  is  granted  the  right 
of  preference  as  to  the  location  of  its  right  of  way, 
over  the  owner  of  the  soil.  2  Lewis,  Eniinent  Domain 
(3d  Ed.),  sees.  460,  604;  Railroad  v.  Railroad,  116 
Tenn.,  500,  532,  95  S.  W.,  1019. 

By  what  process  of  reasoning  may  it  be  held  to 
have  also  a  preference  when  another  is  by  the  State 
granted  the  power  of  eminent  domain  in  respect  to 
a  taking  of  an  easement  over  the  railway  ^s  right  of 
way?  In  each  instance  there  is  a  subjection  of  an 
estate  and  by  the  authority  of  the  same  power. 

In  the  case  of  American  Telephone,  etc.,  Co.  v.  St. 
.Louis,  etc.,  R.  Co.,  supra,  this  language  was  used  in 
relation  to  a  like  claim : 

**  Defendant  may  no  more  question  the  policy,  the 
good  taste  and  propriety  of  plaintiff's  selection  of 
that  route  for  its  poles  and  lines  than  could  the  orig- 
inal proprietors  raise  such  issue  with  defendant  when 
it  selected  the  route  for  its  railroad.  When  the  legis- 
lature delegated  to  defendant  the  power  of  exercising 
the  right  of  eminent  domain  in  its  own  behalf,  it 
granted  to  it  by  necessary  implication  (barring  malice 
and  fraud)  the  discretion  of  selecting  its  route;  and 
when  it  granted  to  plaintiff  the  same  right,  it  clothed 
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that  right  with  the  same  attribute  of  discretion — ^pro- 
vided always  that  when  an  easement  for  a  public  use 
is  to  be  condemned  in  an  existing  easement  for  a  pub- 
lic use,  the  new  easement  (not  being  superior  to  the 
former)  ought  not  to  destroy,  or  be  materially  detri- 
mental to,  the  prior  use/' 

In  Western  Union  Tel  Co.  v.  L.  &  N.  R.  Co.  (D.  C), 
201  Fed.,  946,  949,  Evans,  D.  J.,  said: 

**The  suggestion  that  the  defendant  may  want  to 
devote  the  very  part  of  its  property  which  complainant 
seeks  to  condemn  to  the  construction  in  the  future  of  a 
telephone  or  telegraph  line  of  its  own  was  disposed  of 
in  an  opinion  recently  delivered  in  the  condemnation 
suit,  where  the  defendant,  in  its  answer,  made  a  sim- 
ilar claim  under  section  1  of  the  Kentucky  act,  author- 
izing condemnations  by  telegraph  companies.  While 
for  other  reasons  overruling  a  demurrer  to  a  para- 
graph of  the  answer  which,  among  other  things,  set  up 
this  claim,  the  court  said  that  in  doing  so  it  by  no 
means  intended  to  intimate  that  it  yielded  to  *the  de- 
fendant's contention  that  the  defendant  has  the  first 
right  to  choose  what  part  of  its  right  of  way  shall  be 
taken  by  the  plaintiff  or  a  right  to  any  preference  in 
respect  to  what  it  may  itself  intend  hereafter  to  use 
for  its  own  telegraph  or  telephone  lines.  Our  view 
rather  is  that  no  such  right  or  preference  exists.  The 
last  clause  of  section  1  of  the  act  does  not  seem  to 
confer  any  rights  upon  the  defendant  as  to  a  nonexist- 
ing  telegraph  line.  The  peculiar  conditions  actually 
existing  in  this  instance  greatly  emphasize  the  view 
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we  take.  Indeed,  there  would  seem  to  be  no  justice  in 
allowing  the  defendant  to  exclude  the  plaintiff  from 
keeping  its  own  poles  where  they  now  are  when  the 
right  of  way  it  has  had,  and  which  it  desires  to  hold, 
shall  be  fully  paid  for  through  this  action.  The  party 
seeking  to  condemn  appears  to  be  given  the  right  to 
take  what  it  ** desires,'*  though  this,  of  course,  is  sub- 
ject to  the  other  provisions  of  the  act.  That  is  the 
object  of  the  suit.  The  statute  does  not  require  that 
its  right  to  take  shall  be  made  subordinate  to  any  pur- 
pose of  the  owner.  .  .  .  The  taking  of  one  partic- 
ular part  of  a  thing  may  involve  greater  compensa- 
tion, including  greater  damages,  but  it  does  not  other- 
wise affect  or  control  the  right  to  take  what  the  plain- 
tiff desires.'  '' 

On  appeal  to  the  United  States  circuit  court  of  ap- 
peals, sixth  circuit.  Under  the  style  of  Louisville  <&  N. 
'  R.  Co.  v.  Western  Union  Telegraph  Co.,  207  Fed.,  1, 
124  C.  C.  A.,  573,  the  court,  while  declining  to  express 
Its  opinion  upon  the  ultimate  merits  of  this  particular 
question  on  the  ground  that  it  was  one  for  solution  by 
the  State  courts  of  Kentucky,  yet  held  that  the  United 
States  district  court  had  not  improperly  exercised  its 
discretion  in  the  matter  of  enjoining  the  railway  com- 
pany, and  s&id : 

''It  is  true  that  the  supreme  court  of  Georgia  (con- 
struing, as  we  do,  the  language  of  the  opinion  in  con- 
nection with  the  syUabus  prepared  by  the  court)  has 
held  that  the  telegraph  company  could  not  condemn 
lines  on  both  sides  of  the  railway  tracks,  and  that  it 
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is  vested  with  no  preference  in  the  adoption  of  loca- 
tion^ and  that  it  should  be  enjoined  from  condemning 
a  right  of  way  selected  in  good  faith  by  the  railway 
company.  See  Western  <&  Atlaniic  Ry.  Co.  v.  Western 
Union  Telegraph  Co.,  138  Ga.,  420,  75  S.  E.,  471,  42 
L.  R.  A.  (N.  S.),  225.  .  .  .  That  decision  must  be 
recognized  as  the  law  of  Georgia,  so  far  as  it  per- 
tains to  appellee's  condemnation  proceeding  pending 
in  that  State.  But  we  think  it  requires  no  modifica- 
tion of  the  injunction  under  review,  because,  first, 
appellee  has  no  lines  in  Georgia  on  both  sides  of  the 
railway  tracks,  and  the  district  court  in  Kentucky 
condemnation  proceedings  took  a  different  view  of 
the  question  under  the  Kentucky  statutes,"  etc. 

If  th-e  ruling  in  the  Georgia  case  may  not  fairly  be 
confined  within  the  limdts  indicated,  it  may  be  said  to 
run  counter  to  the  trend  of  authority  on  this  point. 
Postal  Telegraph  Co.  v.  Oregon,  etc.,  R.  Co.  (C.  C), 
104  Fed.,  623,  affirmed  111  Fed.,  842,  49  C.  C.  A.,  663; 
Union  Pacific  R.  Co.  v.  Colorado  Postal,  etc.,  Co.,  30 
Colo.,  133,  69  Pac,  564,  97  Am.  St.  Eep.,  106 ;  2  Lewis, 
Eminent  Domain  (3d  Ed.),  sec.  604. 

We  deem  the  true  rule  to  be  that  property  already 
dedicated  to  a  public  use  is  in  this  respect  on  the  same 
plane  as  other  property,  provided  there  does  not  exist 
a  condition  that  would  prevent  condemnation — ^an  in- 
terference with  the  first  public  use  by  the  second  so 
material  as  to  *' obstruct"  or  seriously  and  extraordi- 
narily impair  the  use  for  ordinary  railway  purposes, 


6  Thompson]      APRIL  TERM,  1915.  715 

Wefitern  Union  Tel.  Co.  v.  Railroad. 

including  telegraphic  communication  by  means  of  the 
railway  *8  own  line  of  wires. 

If  the  interference  goes  to  the  extent  of  so  obstruct- 
ing the  earlier  use,  the  power  to  condemn  is  lacking; 
but  the  theory  underlying  our  statute  is  that  when  the 
interference  does  not  go  that  far,  the  inconvenience 
and  impairment  may  be  compensated  for  in  damages 
and  the  taking  for  the  second  use  permitted. 

The  circuit  judge  held  against  the  defense  raised 
by  the  railway  to  the  effect  that  a  i>ole  line  of  the  tele- 
graph company  placed  on  the  right  of  way  would  not 
leave  safe  and  suitable  space  for  a  line  of  telegraph 
for  defendant's  purposes,  and  the  court  of  civil  ap- 
peals ruled  that  *'the  portion  of  the  right  of  way 
selected  by  the  telegraph  company  in  this  case  will  not, 
as  the  proof  shows,  materially  interfere  with,  or  ob- 
struct, the  ordinary  travel  on  this  railroad,*'  and  the 
context  shows  that  by  this  was  meant  that  the  ordi- 
nary use  for  all  railroad  purposes  would  not  be  inter- 
fered with  materially.  Without  going  into  a  discus- 
sion of  the  proof  in  detail,  we  are  of  opinion  that  this 
ruling  was  correct.  Particularly  do  we  think  it  demon- 
trated  by  the  testimony  adduced  that  the  railway  may, 
with  reasonable  safety  and  convenience,  construct  and 
maintain  its  own  telegraph  lin-e  on  the  Nashville  divi- 
sion on  that  side  of  the  main  track  where  stands  the 
poles  of  the  line  of  the  Cumberland  Telephone  Com- 
pany, and  on  the  Paducah  division  on  the  opposite  side 
of  the  track  from  the  line  of  petitioner. 


716  TENNESSEE  EEPOBTS.     [133  Tenn. 

Western  Union  Tel.  Co.  v.  Railroad. 

The  court  of  civil  appeals  further  upheld  the  selec- 
tion by  the  telegraph  company  of  the  lines  for  many 
years,  and  yet,  by  it  maintained  on  the  right  of  way 
of  the  two  divisions  of  railway,  where  th-ey  are  now 
located,  and  this  ruling  being  in  accord  with  the 
authorities  as  to  the  right  of  selection,  above  dis- 
cussed, will  not  be  interfered  with. 

This  brings  us  to  a  consideration  of  whether  the 
court  of  civil  appeals  was  in  error  in  its  judgment 
awarding  to  the  railway  company  only  nominal  dam- 
ages for  the  easements  thus  appropriated.  Although 
that  court  affirmed  a  similar  ruling  of  the  trial  judge, 
it  said  in  its  opinion  that  ''this,  to  us,  has  been  the 
most  troubl-esome  question  to  determine,"  and  two 
of  the  members  of  that  learned  court.  Judges  Wilson 
and  Higgins,  dissented  from  the  ruling.  We  think  the 
majority  of  that  court  was  led  to  its  conclusion  (so 
far  as  the  Nashville  division  is  concerned)  by  a  mis- 
taken construction  or  application  of  the  case  of  Rail- 
road V.  Telegraph  Co.,  101  Tenn.,  62,  46  S.  W.,  571.  It 
was  held  in  that  case  by  this  court,  on  the  facts  there 
appearing,  that  nominal  damages  were  properly  al- 
lowed in  a  case  of  appropriation  of  a  telegraph  line 
on  a  railroad  right  of  way.  But  it  was  not  meant  to 
be  held  that  as  a  matter  of  law  in  no  event  would  the 
rule  of  substantial  damages  be  applicable  to  such  an 
appropriation.    On  the  contrary  it  was  there  said: 

''It  is  not  insisted  in  this  case  that  the  use  of  the 
right  of  way,  and  construction  of  the  telegraph  line, 
will  be  any  detriment  or  obstruction  to  the  railroad, 
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but,  on  the  contrary,  it  is  shown  that  it  would  be  a 
benefit  and  convenience." 

Recurring  to  Avhat  was  said  above  in  the  discussion 
of  the  question  of  preferential  right  of  selection,  the 
law  recognizes  that  there  may  be  an  interference  with 
the  railway 's  use  of  such  a  degree  of  materiality  as  to 
require  compensation,  though  it  fail  to  obstruct  or 
supersede  such  earlier  use.  In  other  words  the  inter- 
ference by  the  subsequent  public  use  with  the  former 
use  may  be  so  slight  as  to  indicate  nominal  damages,  it 
may  be  material  to  the  point  of  indicating  substantial 
damages,  and  it  may  reach  the  degree  of  obstruction, 
with  the  result  of  a  denial  of  condemnation  to  the  tele- 
graph company. 

We  think  the  facts  of  the  present  ca^e  bring  it  within 
the  second  class,  so  fai*  as  the  line  along  the  Nashville 
division  is  concerned,  and  that  the  lower  court  erred 
in  the  rulings  that  excluded  testimony  competent  to 
show  the  injury  and  inconvenience  to  be  suffered  by 
the  railway  by  reason  of  the  interference  to  be  occa- 
sioned by  the  pole  lines  on  the  easement  of  way  of  the 
telegraph  company.  Cleveland,  etc.,  R.  Co.  v.  Ohio 
Postal  Telegraph  Co.,  68  Ohio  St.,  306,  67  N.  E.,  890,  62 
L.  R.  A.,  941;  American  Telephone,  etc.,  Co.  v.  St. 
Louis,  etc.,  Co.,  supra. 

We  are  of  the  further  view  that  it  was  competent  for 
the  railway  to  show,  if  it  could,  that  the  taking  of 
the  existing  telegraph  line  on  that  divsion  by  the  con- 
demnor compels  it,  the  railway,  to  construct  a  tele- 
graph line,  necessary  to  be  built  presently,  in  a  loca- 
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tion  (even  when  made  at  the  next  best  place)  less 
desirable  and  more  expensive,  as  well  as  for  it  to  show 
damages,  if  any,  by  way  of  direct  nonobstmcting 
interference  of  petitioner's  line  with  the  railroad  user. 

The  argument  of  the  telegraph  company  to  the  con- 
trary is  that  a  condition  of  its  being  allowed  to  take 
at  all  is  that  it  shall  remove  or  readjust  its  line  when 
it  shall  become  an  interference;  but  this  is  not  main- 
tainable under  our  holding  favorable  to  that  company 
on  another  point,  to  the  extent  of  defeating  the  allow- 
ance of  substantial  damages.  The  proof  offered  indi- 
cated that  the  telegraph  line  on  the  Nashville  division 
will  be  at  the  outset  an  interference  that  will  incom- 
mode and  injure  the  defendant  to  a  substantial  degree. 
Only  such  proof  -as  tends  in  this  direction  is  meant  to 
be  here  indicated  to  be  competent,  in  relation  to  that 
line. 

As  to  the  line  sought  to  be  condemned  along  the 
Paducah  division :  Here  there  exists  no  telephone  line 
on  the  side  of  the  track  opposite  to  the  existing  tele- 
graph  line,  and  the  latter  is  so  far  from  the  track  and 
from  any  telegraph  line  reasonably  and  practicably 
to  be  constructed  by  the  railway  that  the  ruling  as  to 
measurement  of  damages  as  nominal  under  the  doc- 
trine of  the  case  of  Railroad  v.  Telegraph  Co.,  101 
Tenn.,  62,  46  S.  W.,  571,  was  in  our  opinion  warranted. 
The  rule  of  that  case  on  this  point  has  been  approved 
in  several  other  jurisdictions.  Atlantic,  etc.,  R.  Co.  v. 
Postal  Telegraph  Co.,  120  Ga.,  268,  48  S.  E.,  15, 1  Ann. 
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Cas.,  734 ;  Mobile,  etc.,  R.  Co.  v.  Postal  Telegraph  Co., 
120  Ala.,  21,  24  South.,  408 ;  Western  Union  Telegraph 
Co.  V.  South,  etc.,  R.  Co.,  184  Ala.,  66,  62  South.,  788 ; 
Mobile,  etc.,  R.  Co.  v.  Postal  Telegraph  Co.,  76  Mise., 
731,  26  South,  370,  45  L.  B.  A.,  223;  Postal  Telegraph 
Co.  V.  Oregon,  etc.,  R.  Co.  (C.  C),  114  Fed.,  787,  and 
cases  therein  cited. 

The  assignment  of  errors,  as  shaped,  does  not  call 
for  rulings  by  us  on  specific  offerings  of  evidence  by 
the  railway  tending  to  show  in  detail  how  the  railway 
will  be  damaged  by  petitioner's  lin-e  on  the  Nashville 
division,  and  necessarily  they  have  been  dealt  with 
broadly. 

The  circuit  judge  erred  in  giving  the  jury  peremp- 
tory instructions  to  award  nominal  damages  in  so  far 
as  it  is  above  shown;  and  the  court  of  civil  appeals 
erred  on  the  same  point.  Reversed  and  remanded,  for 
further  proceedings  in  accord  with  the  rulmgs  em- 
bodied in  this  opinion. 

The  cost  of  the  appeal  will  be  paid  by  the  telegraph 
company. 
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People's  National  Bank  v.  James  Cobsb. 
(Nashville.    December  Term,  1915.) 

1.  UNITED  STATES.    Contracts.    Bond  of  contractor.    Liability 
on. 

A  bank  which  furnishes  money  to  a  federal  contractor  to  pay  for 
materials  or  labor  does  not  come  within  a  bond  guaranteeing 
performance  of  the  contract,  and  conditioned  that  the  con- 
tractor shall  promptly  make  payment  to  all  persons  supplying 
labor  or  material.    (Post,  p.  723.) 

Cases  cited  and  approved:  United  States  ▼.  Rundle,  107  Fed., 
227;  Illinois  Surety  Co.  v.  City  of  Gallon  (D.  C),  211  Fed., 
161;  Hardaway  y.  National  Surety  Co.,  211  U.  S.,  552;  McDon- 
ald V.  Railroad,  93  Tenn.,  281;  Smith  v.  Neilson,  81  Tenn., 
461. 

2.  SUBROGATION.  Right  to  subrogation.  Volunteers. 
Where  a  surety  on  the  bond  of  a  government  contractor  com- 
pleted the  work,  its  right  to  subrogation  to  the  rights  of  the 
federal  government  was  superior  to  the  right  of  a  bank  which 
advanced  money  to  the  contractor  for  payment  of  labor  and 
materials,  though  the  bond  guaranteed  performance,  and  was 
conditioned  upon  payment  of  all  claims  for  labor  and  material 
(Post,  pp.  723,  724.) 

Case  cited  and  approved:  Henningsen  v.  U.  S.  Fidelity,  etc., 
Co.,  208  U.  S.,  404. 

3.  UNITED  STATES.      Priorities.     Right  to. 

The  United  States'  right  of  priority  in  payment  of  debts  due  it 
is  not  an  attribute  of  sovereignty,  but  depends  on  the  acts  of 
Congress.     (Post,  pp.  724-726.) 

Cases  cited  and  approved:  Den  v.  Deaderick,  9  Tenn.,  125; 
Camman  v.  Bridgewater,  etc.,  Co.,  12  N.  J.  Law,  84;  United 
States  V.  State  Bank,  6  Pet.  (31  U.  S.),  29;    Re  Devlin  (D.  C), 
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180  Fed.,  170;  U.  S.  t.  Hooe,  7  U.  S.,  73;  Beaston  v.  FarmerB' 
Bank,  12  Pet  (37  U.  S.),  102;  Watklns  v.  Otis,  2  Pick.  (19 
Mass.),  88;  U.  S.  v.  WlUiamson,  5  Dillon,  275;  U.  S.  v.  Canal 
Bank,  3  Story,  79;    State  v.  Foster,  29  L.  R.  A.  226. 

4.  UNITED  STATES.     Priorities.     Liens. 

Under  Revised  Statutes,  section  3466  (U.  S.  Comp.  St.  1913,  sec- 
tion 6372),  providing  that,  where  a  debtor  is  insolvent  or  the 
property  of  an  absconding  debtor  is  attached,  claims  due  the 
United  States  shall  first  be  satisfied,  the  federal  government 
has  no  lien  on  the  property  of  its  debtors  as  such.  iPo8t,  pp. 
724-726.) 

5.  UNITED  STATES.  Priorities.  Right  to.  "Absent  debtor." 
The  property  of  a  nonresident  government  contractor  was  at- 
tached in  the  State  Courts.  The  surety  on  the  contractor's  bond 
replevied  it,  and,  completing  the  building,  claimed  subroga- 
tion to  any  priority  of  the  federal  government,  under  Rev.'St., 
sections  3466,  3468  (U.  S.  Comp.  St.  1913,  sections  6372,  6374), 
declaring  that  whenever  and  person  indebted  to  thd  United 
States  is  insolvent,  or  when  the  estate  of  an  absent  debtor 
is  attached,  debts  due  the  United  States  shall  be  first  satisfied, 
and  that  whenever  the  principal  in  any  bond  given  the  United 
States  is  insolvent,  and  the  surety  pays  to  the  United  States 
money  due,  the  surety  shall  have  like  priority.  Held,  that  though 
a  nonresident  debtor  be  deemed  an  absent  debtor  within  the 
statute,  yet  the  United  States  had  no  priority,  as  the  attach- 
ment did  not  operate  as  a  sequestration  of  the  contractor's 
property  for  distribution  among  his  creditors,  and  hence  the 
surety  had  none.     {Post,  pp.  724-726.) 

6.  ATTACHMENT.     Replevy  bond.     Judgment. 

In  attachment,  where  defendant  intervened,  replevying  the  prop- 
erty, under  Shannon's  Code,  section  5269,  sections  5131-5144, 
relating  to  actions  of  replevin,  and  providing  for  alternative 
Judgments  for  monetary  value  of  property  or  its  return,  are 
not  applicable,  and,  judgment  going  against  the  intervener, 
there  should  be  no  provision  for  return.    (Post,  pp.  726,  727.) 

Code  cited  and  construed:     Sees.  5131-5144,  5269  (S.). 
133  Tenn.  46 
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FROM   ROBERTSON 


Appeal   from   the    Chancery    Court    of   Robertson 
County. — J.  W.  Stout,  Chancellor. 

J.  E.  Gabneb  and  Smith  &  Berry,  for  appellant. 

True  &  Dorsey,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  United  States  let  a  contract  for  the  erection  of 
a  post  ofl5ice  building  in  Springfield  to  Corse,  who 
executed  a  bond  to  the  government,  with  the  New 
England  Casualty  Company  as  surety.  This  bond 
guaranteed  the  performanoe  of  the  contract,  and  con- 
tained a  clause  to  the  effect  that  the  contractor  should 
promptly  make  payment  to  all  persons  supplying  labor 
or  materials  in  the  prosecution  of  the  work  contem- 
plated by  the  contrax^t 

Corse  borrowed  money  of  complainant  bank,  which 
was  used  to  pay  for  such  labor  and  material.  The 
bank  filed  a  bill  of  attachment  on  the  ground  that  Corse 
was  a  nonresident  of  the  State,  and  caused  a  lot  of 
materials  to  be  attached,  which  materials  were  at 
the  time  stored  near  the  public  building,  then  in 
course  of  construction,  and  in  railway  cars,  unloaded 
at  the  time,  as  the  property  of  Corse.  It  had  been 
ordered  by  and  consigned  to  him. 
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The  surety  company  in  that  cause  filed  its  petition 
of  intervention  to  set  up  its  claims,  and  executed  a 
replevy  bond  in  a  sum  equal  to  the  value  of  the  ma- 
terial for  the  release  of  the  same  from  the  levy  of  the 
attachment.  The  contentions,  outlined  below,  were  so 
far  ruled  in  favor  of  the  bank  by  the  chancellor  as  that 
a  recovery  on  the  bond  for  its  amount  was  allowed. 

One  of  the  claims  of  the  surety  company  is  that  it 
is  entitled  to  be  subrogated  to  the  right  of  the  United 
States,  it  having  completed  the  building  and  complied 
with  the  contract  of  its  principal,  Corse. 

A  claim  of  the  appellee  bank  is  that  the  surety  must 
fail,  because  the  bank  was  itself  entitled  to  look  to  the 
bond  and  to  appellant  as  surety  thereon,  on  account 
of  the  fact  that  it  advanced  money  to  contractor  Corse 
which  went  to  pay  for  materials  wrought  into  the 
building.  This  is  not  maintainable.  Money  furnished 
by  a*  bank  for  the  specific  purpose  of  paying  for  mate- 
rials or  labor  is  not  thereby  placed  within  the  protec- 
tion of  the  provisions  of  such  a  bond.  United  States, 
for  use,  etc.,  v.  Rwidle,  107  Fed.,  227,  46  C.  C.  A.,  251, 
52  L.  R.  A.,  505 ;  Illmoi^  Surety  Co.  v.  City  of  Galion 
(D.  C),  211  Fed.,  161.  And  see  Hardaway  v.  National 
Surety  Co.,  211  U.  S.,^  552,  29  Sup.  Ct.,  202,  53  L.  Ed., 
321,  affirming  150  Fed.,  465,  80  C.  C.  A.,  283.  These 
decisions  proceed  upon  principles  recognized  in  our 
cases.  McDonald  v.  Railroad,  93  Tenn.,  281,  290,  24 
S.  W.,  252;  Smith  v.  Neilson,  13  Lea  (81  Tenn.),  461. 

The  equity  of  the  surety  company,  entitling  it  to 
subrogation,  is  held  superior  to  that  of  such  a  volun- 
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teer  who  had  advanced  money  to  the  contractor. 
Henningsen  v.  V,  8.  Fidelity,  etc.,  Co.,  208  U.  S.,  404, 
28  Sup.  Ct.,  389,  52  iL.  Ed.,  547,  affirming  143  Fed.,  810, 
74  C.  C.  A.,  484. 

The  main  contention  of  the  surety  for  error  in  the 
chancellor's  decree  is  that,  under  the  federal  statute, 
the  bank  could  not  by  its  attachment  gain  a  lien  on  or 
title  to  the  property  levied  on  which  would  be  superior 
to  appellant's  right  of  subrogation  to  the  priority  of 
the  United  States. 

This  claim'  is  based  on  sections  3466  and  3468  of  the 
Be  vised  Statutes  of  the  United  States  (U.  S.  Comp.  St. 
1913,  sections  6372,  6374),  as  follows: 

''Sec.  3466.  Whenever  any  person  indebted  to  the 
United  States  is  insolvent,  .  .  .  the  debts  due  to 
the  United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  extend  as  w^ell  to 
cases  in  which  a  debtor,  not  having  sufficient  property 
to  pay  all  his  debts,  makes  a  voluntary  assignment 
^ereof,  or  in  which  tli-e  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor  are  attached  by 
process  of  law,  as  to  cases  in  which  an  act  of  bank- 
ruptcy is  committed." 

''Sec.  3468.  Whenever  the  principal  in  any  bond 
given  to  the  United  States  is  insolvent,  .  .  .  and 
.  .  .  any  surety  on  the  bond  .  .  .  pays  to  the 
United  States  the  money  due  upon  such  bond,  such 
surety  .  .  .  shall  have  the  like  priority  for  the 
recovery  and  receipt  of  the  moneys  out  of  the  estate 
and  effects  of  such  insolvent     .      .      .   as  is  secured 
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to  the  United  States;  and  may  bring  and  maintain  a 
suit  upon  the  bond,  in  law  or  equity,  in  his  own  name, 
for  the  recovery  of  all  moneys  paid  thereon." 

It  is  urged  that  Corse  was  insolvent,  and  that  the 

* 

attachment  by  the  bank  was  based  on.his  nonresidence, 
which  is  claimed  to  be  the  equivalent  of  the  term  '  ^  ab- 
sent debtor''  in  section  3466. 

If  the  words  ''absent  debtor''  may  be  construed  to 
mean  nonresident  (Den  v.  Deaderick,  1  Yerg.  [9 
Tenn.],  125, 135,  and  Camman  v.  Bridgewater,  etc,  Co., 
12  N.  J.  Law,  84,  holding  the  terms  not  to  be  synony- 
mous), and  not  merely  to  imply  a  resident  who  has 
removed  himself  from  his  home,  we  think,  it  clearly 
established  that  the  United  States  did  not  have  prior- 
ity, or  a  prior  claim  to  the  property,  that  prevented 
the  bank's  attachment  taking  precedence. 

The  right  of  the  United  States  to  priority  does  not 
rest,  as  does  that  of  the  States,  upon  any  prerogative 
of  sovereignty,  but  is  based  exclusively  on  acts  of 
Congress.  United  States  v.  State  Bank,  6  Pet.  (31 
U.  S.),  29,  8  L.  Ed.,  308;  Re  Devlin  (D.  C),  180  Fed., 
170. 

The  federal  courts  have  held  that  the  above  statute 
does  not  create  a  lien  on  the  property  as  such.  U.  S. 
V.  Hooe,  3  Cranch  (7  U.  S.),  73,  2  L.  Ed.,  370;  Beaston 
v.  Farmers'  Bank,  12  Pet.  (37  U.  S.),  102,  9  L.  Ed. 
1017. 

When  the  statute  was  enacted,  the  effect  of  an  at- 
tachment of  any  goods  of  a  debtor  was,  in  some  of  the 
States  of  the  Union,  to  cause  a  distribution  among  all 
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creditors,  through  the  medium  of  a  trustee  for  the 
benefit  of  all  creditors.  From  an  early  day,  the  statute 
here  involved  was  construed  to  operate  to  give  prior- 
ity to  the  United  States  only  where  by  the  law  the 
property  of  the  debtor  was,  upon  being  attached,  thus 
sequestered  for  distribution  among  all  of  his  cred- 
itors ;  and  where,  as  in  this  State,  the  attaching  credi- 
tor fixes  a  lien  upon  the  property  (subject  to  be  per- 
fected by  judgment  later  entered)  that  inures  to  his 
own  benefit,  and  where  only  the  property  attached  is 
affected,  the  United  States  has  no  priority  that  over- 
rides the  lien  of  the  attachment.  Watkins  v.  Otis,  2 
Pick.  (19  Mass.),  88;  U.S.  y.  Williamson,  5  Mlon,  275; 
U.  S.  V.  Canal  Bank,  3  Story,  79,  25  Fed.  Cas.,  No. 
14,715;  Beaston  v.  Farmers'  Bank,  supra;  note  to 
State  V.  Foster,  29  L.  R.  A.,  226,  234;  29  Cyc,  750. 

If  it  be  conceded  that  appellee  would  have  a  right  to 
be  subrogated  to  the  priority  of  the  United  States  upon 
payment  of  the  principal  debtor's  obligation,  under 
the  statute  or  the  common-law  rule  that  he  who  pays 
the  debtor's  debt  to  the  sovereign  succeeds  by  subro- 
gation,  to  the  priority  of  the  latter,  the  relief  asked 
by  the  intervening  petition  must  be  denied  for  that 
there  is  here  no  right  to  priority  in  the  United  States. 

The  intervener  and  appellant  contends  that  the 
chancellor  was  in  error,  in  rendering  a  money  judg- 
ment against  it  on  the  bond  without  providing,  in  the 
alternative,  for  a  return  of  the  property  replevied,  so 
far  as  it  was  not  wrought  into  the  building. 
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In  this  there  is  a  failure  to  distinguish  a  replevin 

bond  in  an  action  of  replevin  ( Code,  Shannon,  sections 

5131-5144)   and  a  replevy  bond  such  as  this   (Code, 

.  Shannon,  section  5269),  which  makes  no  provision  for 

a  return  of  the  property  affected. 

In  event  of  its  being  cast  in  the  suit,  a  decree  in- 
corporating a  judgment  against  the  casualty  company 
on  the  replevy  bond  for  the  debt,  without  any  provis- 
ion for  a  return  of  any  part  of  the  property,  was 
therefore  the  correct  one.  Gibson's  Suits  in  Chancery 
(2d  Ed.),  sec.  886. 

We  are  of  the  opinion  that  the  chancellor  properly 
decreed,  on  the  above  contentions  of  the  casualty 
company,  in  favor  of  the  bank.    Affirmed. 


INDEX. 


ACTIONS,  RIGHT  AND  CAUSE. 

1.  Death.    Actions  for  cause  of  death.    Nature. 

The  right  of  action  for  wrongful  death  given  by  Shannon's  Code, 
Bee.  4025  et  seq..  Is  that  which  the  deceased  w6uld  have  had  if 
he  had  lived,  and  recovery  is  in  right  of  the  deceased.  Sharp 
V.  Railroad,  1. 

2.  Death.    Actions  for  wrongful  death.    Law  governing. 

A  right  of  action  for  wrongful  death  is  governed  by-  the  laws  of 
the  State  where  the  injury  occurred.    lb. 

3.  Railroads.    Actions  for  injury  or  death.    Confusing  instructions. 
In  an  action  for  the  death  of  a  person  struck  by  a  railroad 

train  while  standing  at  a  point  on  a  sharp  curve,  it  was  the 
theory  of  the  company  sustained  by  proof  that  a  south-bound 
train  was  so  interposed  between  deceased  and  the  engine 
which  struck  him  that  deceased  and  his  companion  could  not 
be  seen  from  the  engine.  Plaintift  requested  a  charge  that, 
if  deceased  could  have  been  seen  on  the  track  by  one  on  the 
lookout  ahead  before  the  view  was  cut  off  by  the  south-bound 
train,  the  law  required  that  he  be  seen,  and,  though  the  south- 
bound train  subsequently  cut  off  the  view,  it  was  the  duty 
of  those  operating  the  train  to  reduce  the  speed  and  bring 
the  train  under  such  control  as  to  make  certain  that  it  could 
be  stopped  after  he  could  again  be  seen  and  before  striking 
him.  The  court  so  charged,  with  the  modification  that,  if 
deceased  again  appeared  upon  the  track,  it  was  the  duty  of 
those  on  the  engine  not  to  so  control  the  train  as  to  be  cer- 
tain that  it  could  be  stopped  before  striking  deceased,  but  to 
sound  the  alarm,  put  down  the  brakes,  and  use  every  possi- 
ble means  to  stop  the  train  and  prevent  the  accident.  Heldf 
that  this  instruction,  with  the  modification,  was  at  least  con- 
fusing to  the  jury.    Railroad  v.  Wright,  74. 

4.  Carriers,    Carriage  of  goods.    Relief.    Surprise  and  imposition. 
Complainant  railroad,  which  delivered  a  carload  of  beans  to 

defendant  upon  his  innocent  presentation  of  a  false  bill  of 
lading  made  by  his  principal,  after  recovery  by  the  holder  of 
the  true  bill,  might  recover  against  the  defendant,  on  the 
ground  that  a  party's  innocent  misrepresentation  of  a  material 
fact  by  mistake  upon  which  either  party  is  induced  to  act 
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\b  ground  for  relief  in  equity  as  a  willful  and  false  assertion* 
which  in  either  case  operates  as  a  surprise  and  imposition. 
Battroad  ▼.  McKay  d  Morgan,  503. 
6.     Carriers.    Carriage  of  goodm.    Relief,    Logs  hettoeen  innocent 
parties. 

Complainant  in  such  case  might  recover  on  the  principle  that, 
where  one  of  two  innocent  parties  must  suffer,  that  one  by 
whose  act  the  loss  was  occasioned  must  bear  it    2b. 

6.  Carriers.    Delivery  of  goods.    Fraud. 

Where  a  carrier  through  mistake  or  fraud  has  been  induced  to 
deliver  goods  to  the  wrong  person,  it  may  maintain  an  action 
against  such  person  for  damages.    /&. 

7.  Banks  and  banking.    Officers  and  agents.    Right  of  action.    Im- 

material matter. 
The  right  of  action  of  the  receiver  of  an  insolvent  bank  at  the 
instance  of  the  chancellor  to  recover  of  officers  and  directors 
for  loans  negligently  made  was  not  impaired  by  the  fact  that, 
if  all  the  assets  in  the  receiver's  hands  should  be  realized  and 
the  whole  demand  made  against  the  directors  be  successfully 
prosecuted,  there  would  not  be  enough  assets  produced  to 
satisfy  the  bank's  debts,  since  the  bank,  owning  the  rights 
sued  on,  was  entitled  to  collect  not  only  for  the  payment  of 
creditors  but  for  distribution  among  stockholders.  Green  v. 
Officers  d  Directors  of  Trust  Co.,  609. 

ACTS  CITED  AND  CONSTRUED 

1819,  ch.  28.  Ejectment.  Actions.  Pleadings.  Sufficiency. 
Jones  V.  Mining  d  Mfg.  Co.,  161. 

1831,  ch.  24.  Statutes.  Revisions  and  compilations.  Construc- 
tion.   Sharp  V.  Railroad,  1. 

184142,  ch.  69.  Statutes.  Revisions  and  compilations.  Construc- 
tion,   lb. 

1848,  ch.  266.  Telegraphs  and  telephones.  Extension  of  line. 
Right  to  make.    Western  Union  Tel.  Co.  v.  Railroad,  691. 

1861,  ch.  98.  Telegraphs  and  telephones.  Extension  of  line, 
^ight  to  make.    Jb. 

1863,  ch.  471.  Telegraphs  and  telephones.  Extension  of  line. 
Right  to  make.    lb. 

1868-69,  ch.  14.  Eminent  domain.  Private  road.  Statutes.  Con- 
stitutionality. Roads.  Character  of  way.  Bashor  v.  Botvmany 
269. 


133  Term.]  INDEX.  731 

9 

ACTS  CITED  AND  CONSTRUED. 

'  ■!  !»■■  ...  I.. 

ACTS  CITED  AND  CONSTRUED— Continued. 

1871,  ch.  78,  sec  2.  Death.  Actions  for  wrongful  death.  Law 
governing.    Sharp  v.  Railroad,  L 

1871,  ch.  139.  Statutes.  Enactment.  Return  by  governor.  "Ad- 
journment."   Johnson  City  v.  Electric  Co.,  632. 

1875,  ch.  4.  Jury.  Jury  trial.  Demand.  lAfe  d  Ace.  Ins.  Co.  v. 
Jordan,  496.    ^ 

1881,  ch.  126.  Insurance  Ldfe  companies.  Right  to  erect  build- 
ing.   State  Life  Ins.  Co.  v.  Dunbar,  331. 

1885,  ch.  66,  sec.  1,  ch.  135.  E^minent  domain.  Telegraph  and 
railway.  Ways.  Condemnation.  Western  Union  Tel  Co.  v. 
Railroad,  691. 

1889,  ch.  94.  Bills  and  notes.  Indorser's  liability.  Cohn  v.  Hitt, 
466. 

1889,  ch.  220.  Jury.  Jury  trial.  Demand.  Life  d  Ace.  Ins.  Co. 
V.  Jordan,  495. 

1897,  ch.  57.  Fish.  Preservation.  Statutes.  Implied  repeal. 
Bivens  v.  State,  40. 

1897,  ch.  77.  Bills  and  notes.  Validity.  Illegal  transactions. 
Recital  of  consideration.  Note  for  patent  right  Cohn  v. 
Lunn,  547. 

1899,  ch.  94.  Bills  and  notes.  Defenses  available  against  in- 
nocent holders.    Edwards  v.  Fruit  Products  Co.,  142. 

1899,  ch.  94,  sec.  iS,  subd.  5.  Banks  and  banking.  Certificates  of 
deposit    Construction.    "Or."    Smith  v.  Haire,  343. 

1901,  ch.  15.  Limitation  of  actions.  Exceptions.  Repeal  of 
excepting  statutes.  Effect  Validity.  Jones  v.  Mining  d  Mfg. 
Co.,  160. 

1901,  ch.  133.  Fraudulent  conveyances.  Partial  validity  of  trans- 
action. Right  of  grantee.  Resulting  trusts.  Elledge  v.  Ander- 
son, 478. 

1903,  ch.  317.  Death.  Actions  for  wrongful  death.  Law  govern- 
ing.   Sharp  V.  Railroad,  1. 

1905,  ch.  534.  Constitutional  law.  Classification.  Population. 
Turnpike  road.  Statutes.  "General  law."  "Special  law." 
Constitutionality.    State  v.  Turnpike  Co.,  446. 

1907,  ch.  82.  Constitutional  law.  Constitutional  questions.  Ne- 
cessity of  decision.  Memphis  St.  Ry.  Co.  v.  Rapid  Transit  Co., 
99. 

1907,  ch.  82.  Certiorari.  Review.  "Pinal  Judgment."  Burnett 
v.  Layman,  323. 

1907,  ch.  82.  Certiorari.  Scope  of  review.  Petition.  Assign- 
ments of  error.    Necessity.    McKay  v.  Railroad,  590. 
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1907,  ch.  242.  Constitutional  law.  Classification.  Population. 
Turnpike  road.  Statutes.  "General  law."  "Special  law."  Con- 
stitutionality.   Btate  V.  Turnpike  Co.,  446. 

1907,  ch.  458.  Insurance.  Life  companies.  Right  to  erect  build- 
ing.   State  lAfe  Ins.  Co.  v.  DunJiorf  831. 

1907,  ch.  489.  Fish.  Preservation.  Statutes.  Implied  repeal. 
Bivens  v.  State,  40. 

1909,  ch.  121.  Taxation.  Exemptions.  Municipal  corporations. 
Property.  "Public  purpose."  Used  for  public  purposes.  John- 
son City  V.  Weeks,  277. 

1909,  ch.  185.  Drains.  Drainage  districts.  County  courts.  In 
re  Drainage  District,  684. 

1911,  ch.  58.  Infants.  Delinquent  children.  Statutes.  Validity. 
Childress  v.  State,  121. 

1911,  ch.  58.  Infants.  Crimes.  Criminal  procedure.  "Delin- 
quent child."    Sams  v.  State,  188. 

1913,  ch.  26,  Descent  and  distribution.  Wife's  personalty. 
Husband's  rights.    Statutes.    Baker  v.  Dew,  126. 

1913,  ch.  26.  Husband  and  wife.  EJstates  by  the  entireties.  Stat- 
ute.   Construction.    Bennett  v.  Hutchens,  65. 

1913,  ch.  26.  Husband  and  wife.  Actions  for  torts.  Statutory 
provisions.    LiUienkamp  v.  Rippetoe,  57. 

1913,  ch.  26.  Statutes.  Titles.  Plurality  of  subjects.  Validity. 
Counties.  Powers  of  county  board.  Regular  sessions.  High- 
way bonds.  Time  of  redemption.  Notice.  Statutory  require- 
ments.   Walmsley  v.  Franklin  Co.,  679. 

1915,  ch.  23.  Statutes.  Titles.  Plurality  of  subjects.  Validity. 
Counties.     Powers  of  county  board.    Regular  sessions.    lb. 

1915,  ch.  60.  Constitutional  law.  Construction.  Carriers. 
Class  legislation.  Regulation  of  Jitneys.  Private  conveyances. 
Street  cars.    Taxicabs.    City  of  Memphis  v.  State,  83. 

1915,  ch.  60.  Constitutional  law.  Constitutional  questions.  Ne- 
cessity of  decision.  Licenses.  Carriers.  Jitneys.  Memphis 
St.  Ry.  Co.  V.  Rapid  Transit  Co.,  99. 

1915,  ch.  61.  Drains.  Drainage  districts.  County  courts.  In 
re  Drainage  District,  684. 

1915,  ch.  384.  Counties.  Partition.  Constitution.  Statutes. 
Giles  Co.  V.  Marshall  Co.,  414. 

1915,  ch.  682.  Statutes.  Plurality  of  subjects.  Raulston  v. 
Marion  Co.,  433. 
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ACCESSION 

Doctrine.    Effect  of. 

Where  the  purchaser  of  an  automobile,  title  to  which  was  re- 
tained by  the  seller,  fitted  the  machine  with  tire  casing,  and 
the  seller  on  nonpayment  retook  the  machine,  title  to  the 
tire  casings  passed  to  the  seller,  the  seller  of  the  casings  not 
having  retained  title,  for  such  is  the  rule  of  "accession,"  which 
denotes  the  right  of  the  owner  of  corporeal  property,  real  or 
personal,  to  any  increase  therepf  from  any  cause,  either  actual 
or  artificial.    Tire  d  Vulcanizing  Co.  v.  Auto  Storage  Co.,  515. 

APPEAL  AND  ERROR. 

1.  Matters  reviewable.    **Cro88-MJV* 

A  "cross-biir*  is  auxiliary  to  and  dependent  on  the  original  liti- 
gation and  incorporates  itself  within  and  becomes  a  part  of 
the  original  bill,  so  that  it  is  one  suit,  and  so  wedded  together 
are  the  two  bills  that  an  appeal  takes  them  both  up.  McDowell 
V.  Hunt  Contracting  Co.,  43?. 

2.  Review.    Findings. 

Where  complainant  did  not  move  for  a  new  trial  and  preserve 
the  evidence  in  a  bill  of  exceptions,  the  finding  of  the  jury 
against  him  on  issues  submitted  in  an  equity  case  must  be 
deemed  by  the  appellate  court  as  warranted  by  the  evidence. 
Minton  v.  Wilkerson,  484. 

3.  Record.    Necessity  of  Mil  of  exceptions. 

In  the  absence  of  an  assignment  of  error  and  a  bill  of  exceptions 
presenting  the  question  of  the  refusal  of  an  amendment,  the 
matter  cannot  be  reviewed,  though  the  action  appeared  in 
the  motion  for  new  trial;  that  being  a  mere  pleading  and 
not  evidence  of  what  occurred  on  the  trial.  Type  d  Elec. 
Foundry  v.  Carter,  489. 

4.  Harmless  error.    Instructions. 

In  an  action  for  the  price  of  goods  sold,  where  the  verdict  was 
manifestly  reached  on  the  ground  that  the  buyer  had  a 
right  to  rescind,  the  charge  of  the  trial  court  on  the  defense 
of  set-off  or  recoupment,  as  to  which  no  damages  were  shown 
upon  which  the  verdict  might  have  been  reached,  was  not 
prejudicial.    Monogram  Mfgrs.  v.  Johnson,  571. 

ATTACHMENT 

Replevy  bond.    Judgment. 

In  attachment,  where  defendant  intervened,  replevying  the 
property,  under  Shannon's  Code,  section  5269,  sections  5131- 
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5144,  relating  to  actions  of  replevin,  and  providing  for  al- 
ternative Judgments  for  monetary  value  of  property  or  iU 
return,  are  not  applicable,  and,  judgmoit  going  against  the 
intervener,  there  should  be  no  provision  for  return.  People'M 
Nat.  Bank  v.  Corse,  720. 

ATTORNEYS 

Divorce,    Allotoances.    Attorney's  fee. 

Attorneys  for  the  wife  in  her  successful  suit  for  absolute  divorce 
against  her  husband  were  entitied  to  a  fee  of  $5,000. from  the 
husband  though  they  could  have  procured  a  divorce  upon  the 
ground  of  abandonment  alone  with  very  little  trouble,  but  in 
fact  charged  cruel  and  inhuman 'treatment  and  infidelity  as 
well.    Winslow  v.  Winslow,  663. 

BANKS   AND   BANKING 


»» 


1.  Certificates  of  deposit    Construction,    **0r. 
Notwithstanding  Acts  1899,  ch.  94,  sec.  8,  subd.  6,  declaring 

that  a  promissory  note  may  be  made  payable  to  one  or  some 
of  several  payees,  a  certificate  of  deposit  payable  to  a  hus- 
band or  wife,  naming  them,  must,  in  view  of  the  fact  that 
the  husband  used  the  word  "or"  as  synonymous  with  "and," 
be  construed  as  payable  to  the  husband  and  wife.  Smith  v. 
Haire,  343. 

2.  Officers  and  directors.    lAaMlity  to  hank.    Premature  o^n^^'t^-, 
A  bill  was  prematurely  brought  at  the  chancellor's  direction  by 

the  receiver  of  an  insolvent  bank  against  its  ofllcers  and  di* 
rectors  to  recover  for  loans  negligently  made  by  them,  whereby 
the  insolvency  was  brought  about,  where  the  debtors  were 
not  wholly  insolvent  when  the  suit  was  brought,  but  col- 
lections might  yet  be  made  from  them,  since  there  can  be  no 
recovery  for  negligence  without  damages,  resulting  therefrom, 
but  it  would  be  otherwise  where  such  insolvency  existed. 
Oreen  v.  Officers  d  Directors  of  Trust  Co.,  609. 

3.  Officers  and  argents.    Liability  to  bank.    Negligence  as  to  loans, 
A  bill  filed  at  the  instance  of  the  chancellor  by  the  receiver  of  an 

insolvent  bank  to  recover  of  ofllcers  and  directors  for  loans 
negligently  made  was  maintainable  although  the  assets  of 
the  bank  were  not  first  exhausted,  since  the  suit  was  by  the 
bank  itself,  i.  e.,  by  its  receiver  in  its  right,  to  hold  its  agents, 
the  directors,  liable  for  negligence,  and  the  measure  of  dam- 
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BANKS  AND  BANKING— Continued. 

ages  was  the  amount  of  the  negligent  loans  finally  lost  after 
due  efforts  to  collect    lb. 

4.   Offlcera  and  agents.    Liability  to  bank  at  common  law. 

Under  the  common  law  a  bank  itself  has  the  right  to  redress 
for  injuries  inflicted  upon  it  by  the  acts  denounced  by  Shan- 
non's Code,  sections  2067,  2068,,  and  8242,  providing  that  in- 
tentional fraud  in  failing  to  comply  with  the  articles  of  in- 
corporation, or  in  deceiving  the  public  or  individuals  in  re- 
lation to  their  liabilities,  subjects  all  officers,  stockholders, 
or  directors,  knowingly  participating  therein,  to  damages  at 
the  suit  of  any  person  injured;  that  the  diversion  of  the  funds 
of  the  banks,  the  payments  of  dividends  leaving  insufficient 
funds  to  meet  its  liabilities,  the  keeping  of  false  books  or 
accounts,  whereby  any  one  ie  injured,  and  the  making  and 
publishing  of  false  reports,  are  such  frauds  as  will  subject' 
those  actively  concerned  to  damages  at  the  suit  of  any  per- 
son injured;  and  that  any  director  of  any  bank  who  shall 
be  guilty  of  any  fraud  or  willful  mismanagement  by  which 
losQ  shall  fall  upon  its  creditors  shall  be  individually  liable 
for  such  loss.    lb. 

BASTARDS 

See  LEGITIMACY 

BILLS    AND    NOTES 

1.  Defenses  available  against  innocent  holders. 

Under  Negotiable  Instruments  Law  (Acts  1899,  ch.  94)  sec.  60, 
providing  that  the  maker  of  a  negotiable  instrument,  by 
making  it,  engages  that  he  will  pay  it  according  to  its  tenor, 
and  admits  the  existence  of  the  payee  and  his  then  capacity 
to  indorse,  the  innocent  holder  of  a  negotiable  note  may  re- 
cover thereon,  though  the  payee  was  a  foreign  corporation, 
which,  though  required  to  do  so,  had  not  complied  with  the 
law  in  respect  to  filing  a  copy  of  its  charter  of  incorporation. 
Edwards  v.  Fruit  Products  Co.,  142. 

2.  Jndorsers.    Rights  of. 

A  prior  indorser  of  a  note  payable  to  a  given  bank  is  not  dis- 
charged because  the  maker  took  the  note  to  a  discount  broker, 
engaged  him  to  secure  its  discount  and  the  broker  in  the  usual 
course  of  business  indorsed  the  same,  for  there  was  no  di- 
version of  the  proceeds  of  the  note  and  the  liability  of  the  first 
indorser  was  in  no  way  changed.    Cohn  v.  Hitt,  466. 
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3.  Indor8er*8  liaMlity, 

Negotiable  Instruments  Law  (Laws  1899,  ch.  94)  sec.  64,  de- 
clares that  a  person  who  places  bid  signature  in  blank  upon 
an  instrument  before  delivery  is  liable  as  an  indorser,  while 
section  68  declares  that,  as  respects  one  another,  indorsers 
are  liable  prima  facie  in  the  order  in  which  they  indorse,  but 
evidence  is  admissible  to  show  that  as  between  themselves 
they  have  agreed  otherwise.  Defendant  indorsed  a  note  for 
the  accommodation  of  the  maker  and  thereafter,  to  secure  its 
discount,  complainant  also  indorsed  it.  There  was  no  evidence 
of  any  agreement  whereby  complainant  should  be  primarily 
liable.  Held,  that  as  there  was  no  diversion  of  the  note,  de- 
fendant was,  both  under  the  statute  and  at  common  law,  liable 
to  complainant,  who  wa^  forced  to  pay  the  note  at  maturity. 
Cohn  V.  Hitt,  466. 

4.  LiaMlity  of  indorser.    Stipulation  for  attomey*8  fees. 

An  indorser  6f  a  note,  stipulating  for  payment  of  attorney's  fees 
in  case  of  suit,  though  he  be  an  accommodation  indorser,  is 
liable  for  such  fees,  especially  where  he  waives  demand,  pro- 

» 

test,  and  notice.    Franklin  v.  The  Duncan,  472. 

5.  Guaranty.    Liability  of  guarantor.    Attorney's  fees. 

The  liability  of  a  guarantor  of  the  payment  of  a  note,  stipulat- 
ing for  payment  of  attorney's  fees  in  case  in  suit,  included 
the  liability  of  the  maker  for  payment  of  the  fees,  especially 
where  the  contract  of  guaranty  specified  that  the  guarantor 
accepted  all  the  provisions  of  the  note.    lb. 

6.  Attorney*8  fees.    Necessity  of  suit. 

The  holder  of  a  mortgage  note,  providing  for  payment  of  at- 
torneys' fees  if  the  note  was  placed  "in  the  hands  of  an  at- 
torney for  collection,  has  to  be  sued  upon,  or  if  litigation  arises 
in  the  course  of  its  collection,"  was  entitled  to  have  the  fees 
allowed,  over  objection  that  its  suit  was  needless,  since  fore- 
closure out  of  court  was  provided  for  in  the  mortgage,  where 
a  general  creditors'  bill  was  filed  against  the  matter  of  the 
note  and  an  injunction  granted  therein,  which  operated  to 
enjoin  the  holder. of  the  note  from  foreclosing  the  mortgage 
except  in  that  cause,  and,  bn  the  holder's  intervening  to  set 
up  its  claim  by  cross-bill,  the  complainant  answered,  denying 
the  validity  of  the  mortgage.    lb. 

7.  ValicHty.    Illegal  transactions. 

A  note  executed  in  violation  of  a  penal  statute  is  absolutely 
void  not  only  between  the  parties,  but  even  as  against  an  in- 
nocent holder.    Oohn  v.  Lunn,  547. 
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8.   Recital  of  consideration.    Note  for  patent  right. 

Where  a  party  sold  defendant  a  quantity  of  patented  articles  and 
granted  him  an  exclusive  right  to  sell  such  articles,  and  such 
others  as  he  might  order,  in  certain  territory,  and  in  con- 
sideration of  the  articles  purchased,  and  thp  exclusive  right 
to  sell,  defendant  executed  his  note  for  $495.  the  note  was  not 
invalidated  by  noncompliance  with  Acts  1897,  ch.  77,  sec.  1, 
making  it  unlawful  to  take  or  receive  any  note  for  the  sale 
of  a  patent  right  or  any  interest  therein  unless  it  shall 
clearly  appear  upon  the  face  of  the  note  that  it  is  given  in 
the  purchase  of  a  patent  right  or  interest  therein,  as  a  li- 
cense to  sell  patented  article^  conveys  no  interest  in  the 
patent.      Id. 

CARRIERS 

1.  Constitutional  law.     Class  legislation.     Regulation  of  jitneys. 
Private  conveyances. 

Acts  1915,  ch.  60,  regulating  Jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  prescribed  conditions, 
does  not  make  an  arbitrary  classification  between  jitneys  and 
privately  owned  automobiles,  since  the  uses  and  character  of 
operation  of  the  two  classes  are  distinct.  City  of  Memphis  v. 
State,  83. 

2.  Constitutional  law.  Class  legislation.  Regulating^jitneys.  Street 

cars. 
Acts  1915,  ch.  60,  regulating  Jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  prescribed  conditions, 
does  not  make  an  arbitrary  classification  between  Jitney 
busses  and  street  railway  cars,  since  the  Jitney  runs  upon  no 
track,  and  is  less  substantial  and  more  dangerous  than  the 
street  car,  thus  presenting  essential  differences,  properly  the 
subject  of  classification.    lb. 

3.  Constitutional  law.     Class   legislation.     Regulation  of  jitneys. 

Taxicabs. 
Acts  1915,  ch.  60,  regulating  Jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  described  conditions, 
does  not  make  an  arbitrary  classification  between  Jitneys  and 
taxicabs,  since  taxicabs  are  for  hire  at  a  fare  proportioned 
to  the  length  of  the  trips  of  the  several  passengers,  without 
regard  to  route,  while  the  Jitney  carries  passengers  upon  a 
designated  route,  and  the  investments  in  the  two  classes  of 
machines  are  widely  different.  lb, 
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4.  Carriers  of  persons,    "Jitneys,'* 

A  "Jitney"  is  a  self-propelled  vehicle,  other  than  a  street  car, 
traversing  the  public  streets  between  certain  definite  points 
or  termini,  and,  as  a  common  carrier,  conveying  passengers 
at  a  five-cent  or  some  small  fare,  between  such  termini  and 
intermediate  points,  and  so  held  out,  advertised,  or  announced. 
City  of  Memphis  v.  State,  83. 

5.  Licenses.    Jitneys. 

Under  Acts  1915,  ch.  60,  making  jitneys  common  carriers,  and 
requiring  them,  under  ordinances  of  the  cities  or  towns,  to 
file  bonds  and  perfojrm  the  conditions  of  the  statute  and  ordi- 
nances, a  Jitney  company  is  altogether  without  right  to  do 
business  on  the  streets  of  a  city,  where  the  city  has  passed  no 
ordinance  pursuant  to  the  act,  and  the  company  has  failed 
to  procure  any  license  or  execute  any  bond  under  the  act. 
Memphis  8t.  Ry.  Co.  v.  Rapid  Transit  Co.,  99. 

6.  Carriage  of  goods.    Bill  of  lading.    Delivery, 

A  carrier  is  only  authorized  to  deliver  goods  upon  presenta- 
tion of  the  genuine  bill  of  lading,  and  any  delivery  made 
with  that  bill  of  lading  outstanding  is  at  its  peril,  and  renders 
it  liable  to  the  holder  of  the  genuine  bill.  Railroad  v.  McKay 
d  Morgan,  503. 

7.  Carriage  op  goods.  Relief.  Surprise  and  imposition. 
Compl&inant  railroad,^  which  delivered  a  carload  of  beans  to  de- 
fendant upon  his  innocent  presentation  of  a  false  bill  of  lad- 
ing made  by  his  principal,  after  recovery  by  the  holder  of 
the  true  bill,  might  recover  against  the  defendant,  on  the 
ground  that  a  party's  innocent  misrepresentation  of  a  material 
fact  by  mistake  upon  which  either  party  is  induced  to  act  is 
ground  for  relief  in  equity  as  a  willful  and  f&lse  assertion, 
which  in  either  case  operates  as  a  surprise  and  imposition. 
lb, 

8.  Express  messenger.  Release  of  carrier's  liability.  Effect. 
Plaintitr,  who  by  contract  with  an  express  company  for  employ- 
ment as  messenger  assumed  the  risk  of  injury,  and  released 
his  claims  agains  carriers  for  liability  for  personal  injury  and 
ratified  the  company's  contracts  with  carriera*  and  agreed  to 
save  the  company  harmless  as  to  any  claims  for  personal  in* 
Jury,  and  who  received  the  employment  as  a  consideration, 
was  bound  by  his  contract    McKay  v.  Railroa^^  590. 
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9.   Passenger.    Express  messenger. 

Under  such  contract  of  employment,  the  employee.  Injured  by 
wreck  on  defendant's  line,  did  not  stand  to  the  defendant  In 
the  relation  of  a  passenger,  so  as  to  make  defendant  liable 
for  his  injury.    Jh. 

See  CowTRACTs 

CERTIORARI 

1.  Review,    "Final  judgment." 

Acts  1907,  ch.  82,  provides  that  certiorari  shall  not  be  Issued  by 
the  supreme  court  to  the  court  of  civil  appeals  after  a  lapse 
of  ninety  days  from  the  final  judgment  or  decree  of  that 
court.  During  the  1914  term  of  the  court  of  civil  appeals,  after 
affirmance  of  a  judgment  for  defendant  plaintiff  died,  and  a 
suggestion  of  death  being  m%de,  it  was  attempted  to  revive  the 
suit  in  the  name  of  plaintilTe  widow.  A  petition  for  certiorari 
prosecuted  in  the  name  of  the  widow  and  next  of  kin  was  de- 
nied by  the  supreme  court  and  at  the  1915  term  of  the  court 
of  civil  appeals,  an  administrator  having  qualified,  the  suit 
was  revived  in  the  name  of  the  administrator,  who  brought 
certiorari.  Shannon's  Code,*  sec.  4570,  declares  that  the  inter- 
vention of  a  term  between  the  death  of  a  party  and  the  quali- 
fication, of  a  personal  representative  shall  not  work  an  abate- 
ment or  discontinuance  of  the  suit,  nor  shall  the  suit  abate 
or  discontinue  for  the  death  of  either  party  until  the  second 
term  after  the  death  has  been  suggested  and  entry  to  that  ef- 
fect made  of  record.  Held,  that  the  suggestion  of  death  pre- 
vented the  judgment  of  the  court  of  civil  appeals  from  becom- 
ing "final,"  though  the  attempted  revival  was  a  nullity,  and 
hence  the  final  judgment  of  the  court  of  civil  appeals  was  the 
order  of  revivor  in  the  administrator's  name,  so  petition  for 
certiorari  could  be  taken  within  ninety  days  therefrom.  Bur- 
nett V.  Layman f  828. 

2.  Scope  of  review.    Petition.    Assignments  of  error,    Necessity, 
Under  Acts  1907,  ch.  82,  creating  the  court  of  civil  appeals  and 

regulating  the  method  of  reviewing  its  judgments,  on  peti- 
tion by  defendant  for  certiorari  to  review  the  opinion  and 
judgment  of  the  court  of  civil  appeals,  which  on  some  ques- 
tions was  favorable  to  the  defendant  and  against  the  plain- 
tiff, plaintiff,  who  presented  no  petition  for  certiorari  and 
no  assignment  of  errors,  was  concluded  by  the  court's  rulings 
adverse  to  him.    McKay  v.  Railroad,  590. 


• 
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CHATTEL  MORTGAGES 

Replevin,    Equitable  assignments. 

Where  notes  secured  by  a  chattel  mortgage  were  indorsed,  -but 
the  mortgage  was  not  assigned,  the  notes,  while  carrying  with 
them  the  equitable  title  to  the  mortgage,  did  not  carry  such 
title  as  would  warrant  the  holder  in  maintaining  replevin  in 
his  own  name  for  the  mortgaged  chattels.  Type  d  Elec  Foun- 
dry V.  Carter,  489. 

CODES    CITED    AND    CONSTRUED 

§§  227,  230  (S.).     Statutes.     Enactment.    Veto  by  executive.     Ef- 
fect of  "Adjournment."     Return  by  governor.    Johnson  City 
V.  Electric  Co.,  632. 
§  1574  (S.).    Railroads.     Injuries  to  persons  on  track.    Keeping 
"lookout  ahead."    Railroad  v.  Wright,  74. 
§§  1697,  1703  (S.).    Injunction.    Right  to  remedy.    Grounds.    Mem- 
phis 8t.  Ry.  Co.  V.  Rapid  Transit  Co.,  99. 
§  17C4     (S.).      Constitutional    law.      Classification.      Population. 

Turnpike  road.    The  State  v.  Turnpike  Co.,  446. 
§  1812   (1858).     Eminent  domain.     Private  road.     Statutes.     Con- 
stitutionality.   Bashor  v.  Bowman,  269. 
§§  1844-1859    (S.).     Eminent   dotfiain.     Compensation.     Right  to. 

Western  Union  Tel.  Co.  v.  Railroad,  691. 
§  1866  (S.).    Eminent  domain.    Remedies  of  property  owners.  Ac- 
tions for  damages.    Necessity  of  jury  of  view.    Res  adjudicata. 
"Coram  non  judice."     Tenn.  Power  Co.  v.  Ley,  511. 
§  2010    (1858).     Husband   and   wife.     Estates  by  the  entireties. 

Statutory  provisions.    Bennett  v.  Hutchens,  65. 

§§  2067,  2068,  3242  (S.).    Banks  and  banking.    Officers  and  agents. 

Liability  to  bank.     Action.     Pleading.     Liability  to  bank  at 

common  law.    Oreen  v.  Officers  d  Directors  of  Trust  Co.,  609. 

2086,  2104  (S.).    Action.    Misjoinder  of  causes  of  action.    Parties 

involved.    /&. 
2138-2144,  ch.  6    (1857-58).     Wills.     Probate.     Probate  in  com- 
mon form.    State  ex  rel.  v.  Goodman,  375. 
§  2203  (1858).    Statutes.    Revisions  and  compilations.    Construc- 
tion.   Sharp  V.  Railroad,  1. 
§  2272   (S.).     Insurance.    Life  companies.     Right  to  erect  build- 
ing.   State  Life  Ins.  Co.  v.  Dunbar,  331. 
§§  2291-2293.     (1858).     Death.     Actions  for  wrongful  death.     Law 

governing.    Sharp  v.  Railroad,  1. 
§  2419  (S.).    Railroads.    Farm  crossings.    Construction.    Jurisdic- 
tion.   Statutory  provisions.    Shipp  v.  Belt  Ry.  Co.,  238. 
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§  3677  (S.).  Husband  and  wife.  Estates  by  the  entireties.  Sta^ 
utory  provisions.    Bennett  v.  Hutchens,  65. 

S  3895  (S.).  Wills.  Requisites.  Execution.  Witnesses.  Long  v. 
Mickler,  51. 

S  3895  (S.).  WiUs.  Validity.  Personal  property.  State  ex  r el.  y. 
Ooodman,  375. 

§  3935  (S.).  Executors  and  administrators.  Jurisdiction  to  ap- 
point Existence  of  "assets."  "Chattel."  "Goods  and  Chat- 
tels." "Estate."  "Goods,  chattels,  or  assets  or  any  estate, 
real  or  personal."  "Chose  in  action."  Statutory  provisions. 
Statutes.  Revisions  and  compilations.  Constructions.  Sharp 
V.  Railroad,  1. 

§  4025  (S.).    Death.    Actions  for  cause  of  death.    Nature.    /&. 

§  4027   (S.).     Death.     Actions  for  wrongful  death.     Liaw  govern- 
ing.   Jb. 

§  4146  (S.).    Wills.    Provision  for  wife.    Elections.  Failure.    Es- 
toppel.     Battle  V.  Claihorne,  286. 
§9  4221-4223    (S.).     Divorce.     Alimony.     Award  In  solido.     Stat- 
ute.   Winslow  V.  Winslow,  663. 

§  4240  (S.).  Equity.  Practice.  Special  issues.  Minton  v.  Wil- 
kerson,  484. 

§  4246  (S.).  Estoppel.  Failure  to  assert  title.  Acts  in  deroga- 
tion. Husband  and  wife.  Separate  estate.  Conveyance  to 
husband.    Battle  v.  Claiborne,  286. 

§  4445  (S.).  Abatement  and  revival.  Pending  action.  Abandon- 
ment.   What  constitutes.    Walker  v.  Yandiver,  423. 

§  4448  (S.).  Limitation  of  actions.  Disabilities.  Nonresidence. 
removal  of  disabilities.  Effect.  Exceptions.  Jones  v.  Mining 
d  Mfg,  Co.,  159. 

§  4570    (S.).     Certiorari.     Review.     "Final  judgment."     Burnett 

V.  Laymdn,  323. 
§S  4611,  4612,  4616,  4673   (S.).     Jury.     Jury  trial.     Demand.     Life 
d  Acc.  Ins.  Co.  V.  Jordan,  495. 

§  4637  (S.).    Certiorari.    Scope  of  review.    Petition.    Assignments 

of  error.    Necessity.    McKay  v.  Railroad,  590. 
§§  4970,  4980   (S.).     Ejectment.     Actions.     Pleadings.     Sufficiency. 

Jones  V.  Mining  d  Mfg.  Co.,  159. 
S§  5131-5144,  5269    (S.).     Attachment.     Replevy  bond.     Judgment. 
People's  Nat.  Bank  v.  Corse,  720. 

§  5165  (S.).  Insurance.  Life  companies.  Power  of  insurance 
commissioner.    State  Life  Ins.  Co.  v.  Dunbar,  331. 

§  5997  (S.).  Counties.  Powers  of  county  board.  Regular  ses- 
sions.   Wahnsley  v.  Franklin  Co.,  579. 
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fi§  6115,  6121,  6162  (S.).  Judgment.  Personal  judgments.  Char- 
acter of  notice.    Perry  v.  Young,  522. 

§  6133  (S.).  Equity.  Cross-bill.  Answer.  McDowell  v.  Hunt 
Contracting  Co.,  437. 

§  6470  (S.  1896).  Husband  and  wife.  Actions  for  torts.  Stat- 
utory provisions.    lAlUenkamp  y.  Rippetoe,  57. 

§  7173  (S.).  Criminal  law.  Pleas.  Necessity  of  plea.  Sams  v. 
State,  188. 

COMPROMISE 

1.  Death.    Widow's  compromise  after  administrator's  appointment. 

Effect. 
A  widow  whose  husband  had  been  killed  in  defendant's  mine 
through  the  defendant's  negligence  had  the  right  to  com- 
promise the  claim  after  she  had  waived  her  right  to  adminis- 
ter and  after  the  plaintiff  had  actually  qualified  as  adminis- 
trator of  the  decedent,  as  her  superior  right  to  control  the 
claim  by  compromising  it  or  by  bringing  suit  thereon  her- 
self could  not  be  impaired  by  his  aualiflcation.  but  continued 
until  she  in  some  manner  waived  it,  and  as  her  waiver  of 
the  right  to  administer  was  not  tantamount  to  a  waiver  of 
her  prior  right  to  sue  or  to  compromise.  Spitzer  v.  Iron  Co., 
217. 

2.  Death.    Compromise  by  vndow.    Attack. 

An  attack  upon  the  widow's  compromise  of  an  action  against 
his  employer  for  her  husband's  wrongful  death  on  the  ground 
of  fraud  practiced  on  her  in  procuring  it  could  only  be  made 
by  her,  and  could  not  be  made  by  the  administrator  subse- 
quently suing  for  the  benefit  of  the  widow  and  children.    Ih. 

CONFLICT  OF  LAWS 

1.  Courts.  Jurisdiction.  Transitory  actions.  Actions  for  wrong- 
ful death. 
A  right  of  action  for  wrongful  death  is  transitory  and  may  be 
enforced  against  the  defendant  wherever  he  may  be  found, 
provided  it  is  not  contrary  to  the  policy  of  the  forum  and 
is  allowed  by  the  State  wherein  the  injury  occurred,  ex- 
cept in  those  cases  controlled  by  federal  statutes.  Howard  v. 
Railroad,  19. 

CONSIDERATION 
See  DE3CDS;    Husband  and  Wife 
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CONSTITUTIONAL  LAW 

1.  Construction, 

Under  Const.  U.  S.,  Amend.  14,  prohibiting  the  denial  to  any 
person  of  the  equal  protection  of  the  law,  and  Const.  Tenn., 
art.  1,  sec.  8,  prohibiting  the  imprisonment  or  execution  of  any 
person,  or  depriving  him  of  life,  liberty,  or  property,  except  by 
judgment  of  his  peers  or  the  law  of  the  land,  and  article  11, 
fiec.  8,  forbidding  class  legislation,  the  same  rules  will  be  ap- 
plied to  classifications  therein  as  to  the  classifications  made 
in  legislative  enactments,  so  that  the  basis  for  a  classification 
must  be  natural,  and  not  arbitrary  or  capricious,  and  must 
rest  on  some  substantial  difference;  but  the  classification  is 
not  invalid  merely  because  it  does  not  depend  on  scientific 
or  marked  difterences.    City  of  Memphis  v.  State^  83. 

2.  Carriers.    Class  legislation.    Regulation  of  jitneys.    Private  con- 

veyances. 
Acts  1915,  ch.  €0,  regulating  Jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  prescribed  conditions, 
does  not  make  an  arbitrary  classification  between  jitneys  and 
privately  owned  automobiles,  since  the  uses  and  character 
of  operation  of  the  two  classes  are  distinct.    Ih. 

8.   Class  legislation.     Regulating  jitneys.     Street  cars. 

Acts  1915,  ch.  60,  regulating  jitneys  as  common  carriers,  and 
^  prohibiting  their  operation,  except  upon  prescribed  conditions, 
does  not  make  an  arbitrary  classification  between  jitney 
busses  and  street  railway  cars,  since  the  jitney  runs  upon 
no  track,  and  is  less  substantial  and  more  dangerous  than 
the  street  car,  thus  presenting  essential  differences,  properly 
the  subject  of  classification.    lb. 

4.  Class   legislation.^    Regulation   of  jitneys.     Taxicahs. 

Acts  1915,  ch.  60,  regulating  jitneys  as  common  carriers,  and 
prohibiting  their  operation,  except  upon  described  conditions, 
does  not  make  an  arbitrary  classification  between  jitneys  and 
taxicabs,  since  taxicabs  are  for  hire  at  a  fare  proportioned 
to  the  length  of  the  trips  of  the  several  passengers,  without 
regard  to  route,  while  the  jitney  carries  passengers  upon  a 
designated  route,  and  the  investments  in  the  two  classes  of 
machines  are  widely  difterent.    Ih. 

5.  Class  legislation.    Arbitrary  classification. 

Under  the  provisions  of  tjbe  constitution  prohibiting  class  legis- 
lation, it  is  not  sufficient  to  invalidate  a  statute  merely  to 
show  points   of  similarity  in  the   thing  classified,   and  the 
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thing  excluded  from  the  classification.  :«i  .a.si  >..  <i.own 
that    the    classification    is    unreasoua  •n  i    imp   tc  ii.ible. 

City  of  Memphis  v.  State,  83. 

6.  Constitutional  questions.    Necessity  o     I'.cifti  *n. 

The  supreme  court  on  appeal  has  juri^iuliou  ancl  will  (  *:  '  le 
the  constitutionality  of  a  law,  althc  gh  the  cauwj  .-.  •.<  de- 
cided upon  other  grounds,  where  t  e  constitutional  :  '  .^tion 
is  made  in  good  faith  and  relied  oi  in  the  case,  siir*  .  ,  Acts 
of  1907,  ch.  82,  establishing  and  iefi  ing  the  po\^t3ib  of  the 
court  of  civil  appeals,  Jurisdictku  o  that  court  is  defeated 
by  the  presence  of  a  constUtitional  qnesJon.  Memphis  St.  Ry, 
Co.  V.  Rapid  Transit  Co.,  99. 

7.  Statutes.    Constructinv  in  javor  of  validity. 

A  statute  destroyir?  r  ^.xcprtl'ViS  to  the  statute  of  limitations 
will  be  so  con*-  .  ...li  tliaf  ;•.  ;i  »:.  be  held  constitutional.  If 
this  can  be  Cjin  leusonaVl/,  in  order  to  preserve  the  validity 
of  the  etatuie.     /ones  \\  Mining  d  Mfg.  Co.,  160. 

8.  Limitation    of    oMons.      Obligation    of   contracts.     Change    of 
statute. 

The  statute  of  limitations  does  not  impair  the  obligation  of 
contracts,  but  takes  away  the  remedy  only,  and  so  may  ef- 
fect the  remedy  on  contracts  or  rights  made  or  acquired  Le> 
fore,  as  well  as  those  made  after,  its  passage,  provided  that 
as  to  contracts  made  before  its  passage  it  must  give  the 
parties  a  reasonable  time  in  which  to  sue.    lb. 

9.  Eminent  domain.    Private  road.    Statutes.    Constitutionality. 
Shannon's  Code,  sec.  1634,  provides  that:    /'When  the  lands  of 

any  person  shall  be  surrounded  or  inclosed  by  the  lands  of 
any  other  person  or  persons  who  refuse  to  allow  .  .  . 
such  person  a  private  road  to  pass  to  or  from  his  .  .  . 
lands,  it  shall  be  the  duty  of  the  county  court,  on  petition 
of  such  person  ...  to  appoint  a  Jury  of  view,  who 
shall,  on  oath,  view  the  premises,  and  lay  oft  and  mark  a  road 
through  the  land  of  such  person  or  persons  .  .  .  and  re- 
port the  same  to  the  next  court,  which  court  shall  have  power 
to  grant  an  order  to  said  petitioner  to  open  such  road,  not 
exceeding  fifteen  feet  wide,  and  keep  the  same  in  repair." 
Section  1617,  provides:  "All  roads  and  ferries  that  have  been 
laid  out  or  appointed,  agreeably  to  law,  or  that  shall  be  so 
laid  out  and  appointed,  are  to  be  deemed  public  roads  and 
ferries."  Held,  that  section  1634  is  not  unconstitutional  as 
taking  private  property  for  private  use  without  Just  compensa- 
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tion,  since  the  use  declared  by  section  1617  is  a  public  use. 
Bashar  v.  Bowman,  269. 

10.  Classification.     Population,     Turnpike  road. 

Acts  1905,  ch.  634,  as  amended  by  acts  1907,  ch.  242,  requiring 
a  turnpike  company,  whose  charter  permitted  tolls  to  be 
charged,  after  the  turnpike  had  been  metaled  as  required  by 
Shannon's  Code,  sec.  1764,  to  coat  such  metaling  with  a 
coat  of  sand,  gravel  or  ground  rock,  restricted  in  its  applica- 
tion to  counties  having  a  population  of  not  more  than  42,750, 
and  not  less  than  42,700,  according  to  the  federal  census, 
thus  limiting  it  to  turnpikes  in  one  county,  was  a  violation 
of  Const,  art.  11,  sea  8,  declaring  that  no  one  shall  be  de- 
prived of  life,  liberty,  or  property  but  by  the  law  of  the 
land,  since  while  legislative  acts  made  special  by  the  use  of 
the  population  standard  for  classification  may  be  restricted 
to  certain  counties  in  their  political  capacity,  it  deprived  the 
company  of  its  property  rights  without  affecting  others  in 
like  condition  elsewhere  in  the  state,  and  since  the  duty  im- 
posed in  such  county  upon  a  margin  of  fifty  of  population  had 
no  substantial  and  just  relation  to  that  county  apart  from 
other  counties  in  which  turnpike  roads  were  operated.  State 
V.  Turnpike,  Co,,  446. 

11.  Drains,    Drainage  district.    Nature  of. 

A  drainage  district  is  a  governmental  agency  to  which  power 
to  levy  special  assessments  may  be  properly  delegated.  In  re 
Drainage  Dist.,  684. 

CONSTITUTION  CITED  AND  CONSTRUED 

§  4,  art.  10.  Counties.  Partition.  Constitution.  Statutes.  Giles 
Co,  V.  Marshall  Co.,  414. 

S  8,  art.  1, 11.  Constitutional  law.  Construction.  Citv  of  Memphis 
V.  State,  83. 

§  8,  art  11.  Constitutional  law.  Classification.  Population. 
Turnpike  road.  Statutes.  "General  law."  "Special  law." 
Constitutionality.    State  v.  Turnpike  Co.,  446. 

§  11,  art.  2.  Statutes.  Enactment.  Return  by  governor.  "Ad- 
journment."   Johnson  City  v.  Electric  Co.,  632. 

§  14,  art.  1.  Infants.  -Delinquent  children.  Statutes.  Validity. 
Childress  v.  State,  121. 

§  17,  art.  2.  Statutes.  Titles.  Plurality  of  subjects.  Validity. 
Walmsley  v.  Franklin  Co,   579. 
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8  17,  art  2.  Husband  and  wife.  Actions  for  torts.  Statutory 
provisions.    Lillienkamp  v.  Rippetoe,  57. 

I  18,  art.  3.  Statutes.  Ehiactment.  Veto  by  executive.  Effect  of 
"Adjournment."  Return  by  governor.  Johnson  City  v.  Eleo- 
trie  Co,,  632. 

§  23,  art.  1.  Torts.  Resort  to  legal  proceedings.  Petition  to  re- 
voke.   Merchant's  license.     McKee  v.  Hughes,  456. 

§  28,  art.  2.  Taxation.  Exemptions.  Municipal  corporations. 
Property.  "Public  purpose."  Used  for  public  purpose.  John- 
son City  v.  Weeks,  277. 

S  29,  art.  2.  Drains.  Drainage  districts.  County  courts.  In  re 
Drainage  Districts,  684. 


CONTRACTS 

1.  Sales.    Breach  of  contract.    Remedy  of  buyer.    Rescission. 
Where  plaintiff,  selling  goods  to  defendant,   represented   that 

defendant  was  to  handle  the  goods  exclusively  in  his  city, 
without  which  inducement  the  contract  would  not  have  been 
made,  defendant's  subsequent  sale  of  the  same  goods  to  an- 
other dealer  in  that  city  was  a  breach  of  a  material  part  of 
the  contract,  so  that,  regardless  of  whether  there  was  fraud, 
the  buyer  was  entitled  to  rescind.  Monogram  Mfrs.  v.  John- 
son, 57L 

2.  Sales.    Breach  of  contract.     Remedy  of  buyer.     Verdict.     Suf- 
ficiency. 

In  such  action,  where  the  verdict  for  defendant  on  the  ground 
of  his  right  to  rescind  was  correct,  whether  the  jury  attri- 
buted that  right  to  the  ground  of  fraud  or  to  the  defense  that 
there  was  a  breach  of  a  material  part  of  the  engagement  was 
immaterial.    Ih. 

3.  Construction.    Intetition  of  parties. 

The  object  in  the  construction  of  contracts  is  to  ascertain  the 
intention  of  the  parties  and  what  the  contract  means  as  a 
whole.    McKay  v.  Railroad,  590. 

4.  Construction.    Relation  of  parties. 

In  the  construction  of  contracts,  courts  will  look  to  the  nature 
of  the  subject-matter,  the  relation  of  the  parties  to  the  con- 
tract, and  the  object  to  be  accomplished.    lb, 

5.  Carriers.     Limiting   liability.     Express    cwnpany's    employees. 

Contracts  of  employment. 
A   contract,  whereby  plaintifT,   then  employed  as  a  messenger 
by  an  express  company,  entered  into  a  contract  with  the  ex- 
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press  company  containing  the  words  "have  entered  or  am 
about  to  enter,"  for  a  continued  future  employment,  agreeing 
to  the  express  company's  contract  to  save  defendant  railroad 
harmless  from  all  liability  to  the  company's  employees  for  any 
injury  on  defendant's  line»  whether  caused  by  negligence  of 
defendant  or  otherwise,  and  ratifsring  its  contracts  with  car- 
riers when  accepted  by  the  express  company,  initiated  a  new 
term  of  employment,  so  as  to  constitute  a  good  consideration 
for  the  plaintiff's  contract.    I1>. 

6.  Carriers.    Contract  limiting  liability.    Reading  contract.    Effect. 
In  such  case,  plaintiff,  in  the  absence  of  any  fraud  practiced 

w^n  him  by  the  express  company  in  procuring  the  contract, 
was  bound  thereby,  whether  he  did  or  did  not  read  the  con- 
tract when  he  signed  it    J6. 

8.   Public  policy.    Release  of  right  to  recover  for  personal  injury. 

Such  contract,  in  respect  to  plaintiff's  surrender  of  his  right  of 

action  against  the  carrier  for  personal  injury  in  consideration 

of  his  employment  by  the  express  company,  was  not  void  as 

against  public  policy.    lb. 

7.  Public  policy.    Release  of  right  to  recover  for  personal  injury. 
A  bank  which  furnishes  money  to  a  federal  contractor  to  pay 

for  materials  or  labor,  does  not  come  within  a  bond  guaran- 
teeing performance  of  the  contract,  and  conditioned  that  the 
contractor  shall  promptly  make  payment  to  all  persons  sup- 
plying labor  or  material.    People's  Nat.  Bank  v.  Corse,  720. 

CORPORATIONS 

1.  Foreign  corporations.  "Doing  business."  "Factor."  "Commis- 
sion merchant." 
A  foreign  corporation,  which  consigned  tires  for  sale  to  a  com- 
pany handling  automobile  accessories  in  the  State,  was  not 
"doing  business"  within  the  State  to  render  necessary  compli- 
ance with  the  foreign  corporation  act  as  a  condition  precedent 
to  its  right  to  recover  of  the  sureties  on  the  bond  of  the  con- 
signee, since  the  business  of  a  "factor"  or  "commission  mer- 
chant," synonymous  terms,  meaning  one  whose  business  is 
to  receive  and  sell  goods  for  commission,  is  not  the  conduct 
of  an  agency  or  business  for  the  consignor  of  the  goods  sold 
where  the ,  factor  picks  customers  at  his  own  risk  and  the 
signer  does  not  exclusively  own  the  proceeds.  Cooper  Rubber 
Co.  V.  Johnson,  562* 
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2.  Foreign  corporations.    Doing  huHneaa, 

The  requirement  of  a  contract  between  a  foreign  rubber  com- 
pany and  a  local  company  selling  tires  for  the  rubber  com- 
pany on  commission  that  the  local  company  should  keep  the 
goods  insured  in  the  name  of  the  rubber  company  did  not  con- 
stitute the  local  company  a  business  agency  of  the  rubber 
company  so  to  render  the  latter  subject  to  laws  relating  to 
doing  business  in  the  State.  Coover  Ruhher  Co.  v.  Johnson, 
562. 

3.  Foreign  corporations..  **Doing  business.'* 

The  proYision  of  the  contract  for  the  sale  on  commission  of 
automobile  tires  consigned  to  an  automobile  accessories  com- 
pany in  the  State  by  a  foreign  rubber  company  that  the 
former  should  make  adjustments  necessary  under  the  selling 
guaranty  out  of  the  latter*s  stock  in  its  hands  did  not' render 
the  rubber  company  subject  to  laws  relating  to  engaging  in 
business  within  the  State.    lb. 

COUNTIES 

1.  Partition.    Constitution. 

The  provision  of  the  Const,  art  10  sec.  4;  that  where  a  new 
county  is  established  by  carving  territory  from  old  terri- 
tories, no  part  of  an  existing  county  shall  be  taken  to  form 
a  new  county  without  the  consent  of  two-thirds  of  the  quali- 
fied voters  in  such  part  taken,  does  not  apply,  where  a  por- 
tion of  one  county  is,  by  the  legislature,  removed  and  added 
to  an  already  existing  county.  Giles  County  v.  Marshall 
County,  414. 

2.  Partition.    Statutes. 

Const,  art.  10,  sec.  4,  providing  for  removing  of  territory  from 
existing  counties,  and  formation  of  new  counties,  and  declar- 
ing that  no  line  of  such  county  shall  approach  the  courthouse 
of  any  old  county  from  which  it  may  be  taken  nearer  than 
eleven  miles,  applies  where  a  strip  of  land  is  removed  from 
one  county  and  added  to  another;  and  Priv.  Acts  1915,  ch. 
384,  carving  a  strip  from  Giles  county  and  adding  it  to  Mar- 
shall county,  is  invalid,  as  the  line  of  Marshall  county  as 
advanced  is  nearer  than  eleven  miles  of  the  courthouse  of 
Giles  county.    lb. 

3.  Taxes.    Property  liable. 

It  is  within  the  power  of  a  county  to  tax  and  assess  all  prop- 
erty within  the  county,  both  within  and  without  corporate 
limits  of  municipalities,  for  the  purpose  of  improving  and 
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constructing  pikes,  whether  the  money  so  obtained  is  ex- 
pended within  or  without  municipalities;  the  general  laws 
for  dirt  road  construction  not  being  applicable.  Raulston  v. 
Marion  Co,,  433. 

4.  Powers  of  county  hoard.    Regular  sessions. 

Under  Pub.  Acts  1913,  ch.  26,  sec.  1,  providing  for  the  improve- 
ment of  county  roads,  and  Pub.  Acts  1915,  ch.  23,  the  1913 
act  requiring  the  issuance  of  bonds  by  the  county  courts  in 
quarterly  session  assembled,  the  county  courts  may  issue 
bonds  at  a  specially  called  meeting  under  Shannon's  Code,  sec. 
5997,  providing  that  the  chairman  or  judge  of  the  county 
court  shall  have  power  to  convene  the  quarterly  courts 
in  special  session.    Walmsley  v.  Franklin  Co.,  579. 

5.  Highway  bonds.    Time  of  redemption. 

Under  Pub.  Acts  1913,  ch.  .26,  sec.  1,  providing  that  highway 
bonds  shall  mature  at  such  time  as  determined  by  the  county 
court,  not  exceeding  forty  years  from  the  date  of  issuance, 
redeemable  at  the  option  of  the  county  at  such  times  as  fixed 
by  the  court,  a  resolution  of  the  county  court  fixing  the  time 
•  and  maturity  of  the  bonds  in  forty  years,  was  valid,  since  it 
fixes  a  definite  date  of  maturity.    /&. 

6.  Highway  bonds.    Notice.    Statutory  requirements. 

The  provision  of  Pub.  Acts  1913,  ch.  26,  sec.  2,  requiring  that 
the  orders  and  resolutions  of  the  county  courts  directing  is- 
suance of  highway  bonds  shall  be  preceded  by  at  least  thirty 
days  bv  the  adoption  of  a  resolution  setting  forth  the  roads 
to  be  built  or  improved,  and  published  as  a  notice  to  the 
voters,  is  mandatory,  and  compliance  may  be  enforced  be- 
fore the  adoption  and  issuance  of  the  bonds,  but,  where  no  ob- 
jection is  made  until  after  the  issuance  of  the  bonds,  the 
bonds  are  not  invalid  for  failure  to  comply  therewith.    lb. 

CRIMINAL  LAW. 

1.   Fish.     Preservation.     Statutes.     Implied  repeal. 

Acts  1897,  ch.  57,  made  it  unlawful  to  explode  dynamite  in  any 
stream,  lake,  or  pond,  and  made  any  violation  a  felony.  Acts 
1907,  ch.  489,  made  it  unlawful  to  kill  or  wound  by  the  use 
of  dynamite  any  fish  in  any  stream,  lake,  river,  or  pond,  and 
made  any  violation  a  misdemeanor.  Defendant  was  convicted 
under  a  presentment  under  the  1897  statute.  Held,  that  the 
1897  act  was  impliedly  repealed  by  that  of  1907,  so  that  no 
conviction  under  it  could  be  sustained.    Bivens  v.  State,  40. 
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2.  Pleas.    Necessity  of  plea. 

Where  the  record  failed  to  show  that  a  plea  of  not  guilty  watf 
interposed,  and  there  was  nothing  in  the  transcript  from 
which  an  implication  might  arise  that  such  a  plea  waa  flled» 
a  verdict  and  Judgment  were  nullities  as  there  waa  no  issue 
for  the  Jury  to  try.    Sams  v.  State,  188. 

3.  Intent.    Insanity. 

Where  defendant  forged  indorsements  to  a  note,  having  sense 
enough  to  know  that  his  act  was  a  violation  of  law,  he  was 
punishable,   though   believing  that  Providence  would   inter- 

•  vene  to  prevent  his  detection  and  punishment,  yet  one  so  de- 
ficient in  mind  that  he  has  no  sense  of  right  or  wrong,  nor 
capacity  to  reason  about  the  quality  of  his  act  and  no  con- 
sciousness of  wrongdoing,  is  not  guilty  of  crime  in  committing 
a  criminal  act,  since  he  has  .no  criminal  intent  Watson  v. 
State,  198. 

4.  Forgery.     Sufficiency  of  evidence. 

In  a  prosecution  for  forging  indorsements,  evidence  held  suf- 
ficient to  sustain  verdict  of  guilty.    lb. 

DAMAGES 

Eminent  domain.     Proceedings.     Compensation. 

As  a  telegraph  company  may  acquire  the  right  to  construct  its 
line  on  a  railroad  right  of  way  where  it  does  not  obstruct 
the  operation  of  the  railroad,  but  there  may  be  an  interfer- 
ence not  amounting  to  an  obstruction,  the  railroad  company 
cannot  be  denied  substantial  damages,  particularly  where 
the  taking  will  force  it,  in  case  it  builds  its  own  telegraph 
line,  to  adopt  a  less  advantageous  route,  this  being  so  though 
the  telegraph  company  offered  to  remove  its  line  in  case  It 
should  be  an  obstruction,  for  a  slight  interference  would 
not  amount  to  an  obstruction.  Western  Union  Tel  Co.  v. 
Railroad,  691. 

DEEDS 

1.  Husband  and  wife.  Estates  hy  the  entireties.  Construction, 
Where  a  deed  of  land  is  to  a  husband  and  wife,  it  is  immaterial 
that  it  does  not  show  upon  its  face  that  they  are  husband  and 
wife,  or  that  it  was  the  intention  of  the  grantor  to  create 
an  estate  by  the  entireties,  but  the  common-law  requires  that 
the  estate  be  by  the  entireties.     Bennett  v.  Hutchens,  6S. 
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2.  Adverse  possession.    Color  of  title,    Suf/UHency, 

The  deeds  relied  upon  by  the  defendants  as  color  of  title  to 
property  in  question  in  ejectment  were  sufficient  to  show 
color  of  title,  since  when  considered  with  prior  grants  they 
purported  to  convey  a  fee,  though  in  fact,  the  deeds  in  ques- 
tion were  but  quitclaim  deeds.  Jones  v.  Mining  d  Mfg.  Oo.^ 
159. 

3.  Estoppel,     Formal  sufficiency.     Consideration.    Recital,     When 

binding. 
Where  a  deed  is  sufficient  in  form  to  pass  title  to  the  grantee, 
and  purports  to  have  been  made  for  a  valuable  consideration, 
the  grantor  and  his  heirs  at  law  are  estopped  thereby  to 
show  that  a  valuable  consideration  was  not  paid  by  the 
grantee,  where  there  is  no  fraud  on  grantee's  part,  and  the 
rights  of  innocent  purchasers  or  creditors  of  the  grantor 
have  not  Intervened.    Battle  v.  Claihorne,  286. 

4.  Formal  sufficiency.     Recital  of  consideration.     Want   of  con- 

sideration.     Title. 
E2ven  though  such  a  deed  is  admittedly  without  consideration, 
it  passes  title  to  the  grantee.    Ih. 

5.  Husband  and  wife.    Deed  to  unfe.    Delivery  to  husband.    Re- 

cording by  husband.  Knowledge  of  wife.  Delivery  and  ac- 
ceptance. 
The  execution  and  delivery  by  C.  to  the  grantor  of  the  deed 
to  the  wife  and  its  delivery  by  the  grantor  to  the  register 
for  record  with  knowledge  that  it  was  afterwards  recorded 
and  an  assent  to  and  claim  under  the  deed  by  the  wife  with 
knowledge  that  it  had  been  so  made  and  recorded,  was  suf- 
ficient evidence  to  warrant  the  conclusion  that  there  was  a 
delivery  to  and  acceptance  by  the  wife.    lb. 

See  Husband  and  Wife 

DEFENSES 

Bills  and  notes.    Defenses  available  against  innocent  holders. 

Under  Negotiable  Instruments  Law  (Acts  1899,  ch.  94)  sec. 
60,  providing  that  the  maker  of  a  negotiable  instrument,  by 
making  it,  engages  that  he  will  pay  it  according  to  Its  tenor, 
and  admits  the  existence  of  the  payee  and  his  then  capacity 
to*  indorse,  the  innocent  holder  of  a  negotiable  note  may  re- 
cover thereon,  though  the  payee  was  a  foreign  corporation, 
which,  though  required  to  do  so,  had  not  complied  with  thQ 
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2.  Pleas,    Necessity  of  plea. 

Where  the  record  failed  to  show  that  a  plea  of  not  guilty  watf 
interposed,  and  there  was  nothing  in  the  transcript  from 
which  an  implication  might  arise  that  such  a  plea  was  filed, 
a  verdict  and  Judgment  were  nullities  as  there  was  no  issue 
for  the  Jury  to  try.    Sams  y.  State,  188. 

3.  Intent.    Insanity. 

Where  defendant  forged  Indorsements  to  a  note,  having  sense 
enough  to  know  that  his  act  was  a  violation  of  law,  he  was 
punishable,   though   believing  that  Providence  would   inter- 

•  vene  to  prevent  his  detection  and  punishment,  yet  one  so  de- 
ficient in  mind  that  he  has  no  sense  of  right  or  wrong,  nor 
capacity  to  reason  about  the  quality  of  his  act  and  no  con- 
sciousness of  wrongdoing,  is  not  guilty  of  crime  in  committing 
a  criminal  act,  since  he  has  jio  criminal  intent  Watson  v. 
State,  198. 

4.  Forgery.     Sufficiency  of  evidence. 

In  a  prosecution  for  forging  indorsements,  evidence  held  suf- 
ficient to  sustain  verdict  of  guilty.    Ih. 

DAMAGES 

Eminent  domain.     Proceedings,     Compensation, 

As  a  telegraph  company  may  acquire  the  right  to  construct  its 
line  on  a  railroad  right  of  way  where  it  does  not  obstruct 
the  operation  of  the  railroad,  but  there  may  be  an  interfer- 
ence not  amounting  to  an  obstruction,  the  railroad  company 
cannot  be  denied  substantial  damages,  particularly  where 
the  taking  will  force  it,  in  case  it  builds  its  own  telegraph 
line,  to  adopt  a  less  advantageous  route,  this  being  so  though 
the  telegraph  company  offered  to  remove  its  line  in  case  it 
should  be  an  obstruction,  for  a  slight  interference  would 
not  amount  to  an  obstruction.  Western  Union  Tel  Co,  v. 
Railroad,  691. 

DEEDS 

1.  Husband  and  wife.  Estates  hy  the  entireties.  Construction, 
Where  a  deed  of  land  is  to  a  husband  and  wife,  it  is  immaterial 
that  it  does  not  show  upon  its  face  that  they  are  husband  and 
wife,  or  that  it  was  the  intention  of  the  grantor  to  create 
an  estate  by  the  entireties,  but  the  common-law  requires  that 
the  estate  be  by  the  entireties.     Bennett  v.  Hutchens,  65. 


133  Tenn.]  INDEX.  751 

DEFENSES. 

DEEDS — Continned. 

2.  Adverse  possession.    Color  of  title,    Bufflciency, 

The  deeds  relied  upon  by  the  defendants  as  color  of  title  to 
property  in  question  in  ejectment  were  sufficient  to  show 
color  of  title,  since  when  considered  with  prior  grants  they 
purported  to  convey  a  fee,  though  in  fact,  the  deeds  in  ques- 
tion were  but  quitclaim  deeds.  Jones  v.  Mining  A  Mfg,  Co,, 
159. 

3.  Estoppel.     Formal  sufficiency.     Consideration.    Recital.     When 

Mnding. 
Where  a  deed  is  sufficient  in  form  to  pass  title  to  the  grantee, 
and  purports  to  have  been  made  for  a  valuable  consideration, 
the  grantor  and  his  heirs  at  law  are  estopped  thereby  to 
show  that  a  valuable  consideration  was  not  paid  by  the 
grantee,  where  there  is  no  fraud  on  grantee's  part,  and  the 
rights  of  innocent  purchasers  or  creditors  of  the  grantor 
have  not  intervened.    Battle  v.  Claitorne,  286. 

4.  Formal   sufficiency.     Recital   of   consideration.     Want   of  con- 

sideration.    Title. 
Even  though  such  a  deed  is  admittedly  without  consideration, 
it  passes  title  to  the  grantee.    Il>. 

5.  Hustyand  and  wife.    Deed  to  wife.    Delivery  to  husband.    Re- 

cording "by  husband.  Knowledge  of  wife.  Delivery  and  ac- 
ceptance. 
The  execution  and  delivery  by  C.  to  the  grantor  of  the  deed 
to  the  wife  and  its  delivery  by  the  grantor  to  the  register 
for  record  with  knowledge  that  it  was  afterwards  recorded 
and  an  assent  to  and  claim  under  the  deed  by  the  wife  with 
knowledge  that  it  had  been  so  made  and  recorded,  was  suf- 
ficient evidence  to  warrant  the  conclusion  that  there  was  a 
delivery  to  and  acceptance  by  the  wife.    lb. 

See  Husband  and  Wefe 

DEFENSES 

Bills  and  notes.    Defenses  available  against  innocent  holders. 

Under  Negotiable  Instruments  Law  (Acts  1899,  eh.  94)  sec. 
60,  providing  that  the  maker  of  a  negotiable  instrument,  by 
making  it,  engages  that  he  will  pay  it  according  to  its  tenor, 
and  admits  the  existence  of  the  payee  and  his  then  capacity 
to*  indorse,  the  innocent  holder  of  a  negotiable  note  may  re- 
cover thereon,  though  the  payee  was  a  foreign  corporation, 
which,  though  required  to  do  so,  had  not  complied  with  the 
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law  in  respect  to  filing  a  copy  of  its  charter  of  Incorporation. 
Edtoarda  v.  Fruit  Products  Co.,  142. 

DESCENT  AND  DISTRIBUTION 

Wife's  personalty.    Hushand's  rights,    Statutes. 

Laws  1913,  ch.  26,  entitled  "To  Remove  Disabilities  of  Cover- 
ture from  Married  Women,"  and  providing  that  they  are 
fully  emancipated  from  all  such  disabilities,  and  that  the 
common-law  with  respect  thereto  and  its  effect,  on  the  rights 
of  the  wife  is  totally  abrogated,  that  marriage  shall  not  im- 
pose any  disability  on  a  woman  as  to  the  ownership,  acquisi- 
tion, or  disposition  of  property,  and  that  she  shall  have 
the  same  capacity  to.  acquire,  hold,  manage,  control,  use,  en- 
Joy,  and  dispose  of  property  as  if  unmarried,  failing  expressly, 
or  by  necessary  implication,  to  make  any  disposition  of  her 
property  after  her  death,  in  the  event  of  her  failure  to  dis- 
pose of  it,  her  personal  property  on  her  death,  without  such 
disposition,  passes,  jure  mariti,  to  her  husband,  as  it  would 
had  they,  prior  to  passage  of  the  act,  made  an  antenuptial 
contract  in  the  terms  of  the  statute,  under  the  law  then 
existing.    Baker  v.  DeWt  126. 

DIVORCB 

1.  Alimony.    Aioard  in  solido.    Statute. 

Under  Shannon's  Code,  section  4222,  providing  that  the  court 
may  decree  to  the  wife  such  part  of  the  husband's  real  and 
personal  estate  as  it  may  think  proper,  where  an  absolute 
divorce  was  awarded  a  wife  for  abandonment  against  her 
husband,  worth  some  (170,000,  the  husband  having  been  the 
more  to  blame  in  their  difficulties,  an  award  to  the  wife  of 
$200  a  month  alimony  cannot  stand,  and  she  will  be  decreed 
$50,000  in  solido.    WinsUno  v.  Winslow,  663. 

2.  Allowances.    Attorneys*  fee. 

Attorneys  for  the  wife  in  her  successful  suit  for  absolute  di- 
vorce against  her  husband  were  entitled  to  a  fee  of  $5,000 
from  the  husband  though  they  could  have  procured  a  divorce 
upon  the  ground  of.  abandonment  alone  with  very  little  trou- 
ble, but  in  fact  charged  cruel  and  inhuman  treatment  and 
infidelity  as  well.    J&. 

3.  Allowances.    Attorneys'  fee. 

Attorneys'  fees  are  treated  as  part  of  the  expenses  incident  to 
a  divorce  case,  and  are  generally  allowed  the  wife,  whether 
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complainant  or  defendant,  both  upon  the  euccessful  termina- 
tion of  her  suit  for  divorce,  as  well  as  for  services  pendente 
lite.    Tb. 

DRAINAGE  DISTRICT 

Drains.    County  courts. 

Laws  1909,  chapter  185,  as  amended  by  Laws  1915,  chapter  61, 
provides  that,  where  lands  Included  in  a  drainage  district 
shall  lie  in  several  counties,  the  county  court  of  any  one  of 
the  counties  has  jurisdiction  to  create  and  establish  such  dis- 
trict without  the  necessity  of  resorting  to  the  county  courts 
of  other  counties  for  concurrent  or  ancilliary  action.  Consti- 
tution article  2,  section  29,  declares  that  the  General  As- 
sembly shall  have  power  to  authorize  the  several  counties  and 
incorporated  towns  to  impose  taxes  for  county  and  corpora- 
'ation  purposes.  Heldj  that  the  constitutional  provision  ap- 
plies only  to  taxes,  and  not  to  special  assessments;  hence  the 
legislature  could  validly  give  the  county  court  Jurisdiction 
over  proceedings  to  establish  a  drainage  district  lying  in 
several  counties,  since  in  the  absence  of  restriction,  the  leg- 
lslature'6  power  is  plenary,  and  drainage  districts,  being  gov- 
ernmental agencies,  need  not  coincide  with  county  lines.  In 
re  Drainage  District,  684. 

EJECTMENT 

Actions,    Pleadings,    Sufllciency, 

Pleadings  in  ejectment  were  sufficient,  where  title  was  averred 
upon  one  hand  and  denied  upon  the  other,  regardless  of  fail- 
ure to  plead  details.    Jones  v.  Mining  d  Mfg.  Co,,  159. 

ELECTIONS 

1.  Wills,  Provisions  for  surviving  wife.  Operation  and  effect  of 
election. 
Where  a  widow,  given  a  life  estate  in  real  property  by  the 
will  of  her  husband,  dissented  from  the  will,  the  estates  in 
remainder  were  thereby  accelerated  so  that  the  remaindermen 
became  entitled  to  the  immediate  possession  and  beneficial 
use  of  such  of  the  property  devised  to  the  widow  for  life  and 
to  them  in  remainder,  as  was  not  assigned  to  the  widow  as 
dower;  the  legal  effect  of  the  dissent  as  regarded  the  widow's 
life  estate  being  the  same  as  if  she  had  died.  Meek  v.  Trotter, 
145. 
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2.  Wills.    Provisions  for  surviving  toife.     Operation  and  effect  of 

election. 
A  testator  gave  a  life  estate  in  certain  real  estate  to  his  wife, 
and  provided  that  after  her  death  certain  parts  of  such  real 
estate  should  go  to  his  daughters  D.  and  F.,  a  granddaughter 
and  a  grandson;  it  heing  further  provided  that  upon  the  death 
of  the  granddaughter,  or  the  daughter  F.  without  issue,  the 
property  given  them  should  vest  in  the  daughter  D.  and  her 
bodily  heirs.  After  certain  money  legacies,  the  will  gave  all 
other  moneys,  notes,  bonds,  and  chattels  to  the  children  of 
D.  The  widow  dissented  from  the  will  and  her  dower  was 
laid  off  in  amounts  not  proportioned  to  the  several  estates 
in  remainder,  a  larger  part  of  the  property  given  to  F.  being 
taken  than  of  the  property  given  to  the  other  remaindermen, 
while  the  child's  portion  and  the  year's  support  allotted  to 
the  widow  were  taken  out  of  property  that  would  otherwise 
have  passed  under  the  legacy  to  the  children  of  D.  Held,  that 
F.  was  entitled  to  contribution  from  the  other  remaindermen 
to  equalize  the  inequality  due  to  the  assignment  to  the  widow 
of  a  disproportionate  part  of  the  real  estate  devised  to  her 
in  remainder.    Meek  v.  Trotter,  145. 

3.  Wills.    Provisions  for  surviving  wife.    Operation  and  effect  of 

election, 
D.'s  children,  even  assuming  that  the  legacy  to  them  was  a 
residuary  legacy,  were  entitled  to  have  the  realty  turned  back 
by  the  widow's  renunciation  sequestered  during  the  life  of  the 
widow  for  their  indemnity,  as  assuming  that  residuary  lega- 
tees are  not  entitled  to  such  relief,  unless  the  will  shows  that 
they  were  preferred  objects  of  the  testator's  bounty,  the  gifts 
over  after  the  death  of  F.  and  the  granddaughter  without  is- 
sue, showed  that  they  were  the  peculiarly  preferred  objects 
of  the  testator's  bounty.    Ih. 

4.  Wills.    Provisions  for  surviving  wife.    Operation  and  effect  of 

election. 
The  payments  to  F.  by  the  other  remaindermen  should  l>e  con- 
tinued only  during  the  widow's  life,  and  not  throughout  F.'s 


I  life.    Ih. 


See  Estoppel 
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1.  Private  road.    Statutes.    Constitntionality, 

Shannon's  Code,  see.  1634,  provides  that:  "When  the  lands  of 
any  person  shall  be  surrounded  or  Inclosed  by  the  lands  of 
any  other  person  or  persons  who  refuse  to  allow  .  .  .  such 
person  a  private  road  to  pass  to  or  from  his  .  .  .  lauds, 
it  ehall  be  the  duty  of  the  county  court,  on  petition  of  such 
person  ...  to  appoint  a  jury  of  view,  who  shall,  on  oath, 
view  the  premises,  and  lay  off  and  mark  a  road  through  the 
land  of  such  person  or  persons,  .  .  .  and  report  the  same 
to  the  next  court,  which  court  shall  have  power  to  grant  an 
order  to  said  petitioner  to  open  such  road,  not  exceeding  fifteen 
feet  wide,  and  keep  the  same  in  repair."  Section  1617,  pro- 
vides: "All  roads  and  ferries  that  have  been  laid  out  or 
appointed,  agreeably  to  law,  or  that  shall  be  so  laid  out  and 
appointed,  are  to  be  deemed  public  road  and  ferries."  Held, 
that  section  1634  ie  not  unconstitutional  as  taking  private 
property  for  private  use  without  just  compensation,  since  the 
use  declared  by  section  1617  is  a  public  use.    Baahor  v.  Bow- 

•   martf  269. 

2.  Roads,    Character  oj  way. 

That  a  highway  declared  to  be  public  by  statute  is  used  chiefly 
by  a  private  individual  does  not  make  it  a  private  highway, 
where  the  whole  public  has  the  right  to  use  it.    Ih, 

3.  Roads.    Character,     Cost  of  maintenance. 

That  a  highway  declared  by  statute  to  be  public  is  opened  and 
maintained  at  private  expense  does  not  detract  from  its  public 
character,  nor  does  the  fact  that  the  statute,  authorizing  the 
creation  of  the  road  as  a  highway,  refer  to  it  as  a  public  road. 

4.  Remedies  of  property  owners.    Actions  for  damages.    Necessity 

of  jury  of  view.  Res  adjudicata.  "Coram  non  judice,** 
In  an  action  for  damages  for  the  taking  of  land  for  a  power  com- 
pany's lines,  wherein  the  amount  of  land  taken  was  agreed 
upon,  and  the  sole  issue  was  its  value,  where  compensatory  and 
incidental  damages  were  assessed  by  the  trial  jury,  which 
laid  off  by  metes  and  bounds  the  land  taken,  the  proceeding 
was  not  coram  non  judice,  since  the  court  had  jurisdiction  of 
the  controversy,  although  there  was  no  issue  as  to  the  land 
taken,  but  the  judgment  was  a  valid  adjudication  on  the 
question  of  damages,  although  no  jury  of  view  was  had,  since 
Shannon's  Code,  section  1866,  provides  that  the  injured  party 
may  sue  for  damages  in  the  ordinary  way,  in  which  case 
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the  Jury  shall  lay  off  the  land  by  metes  and  bounds,  and  as- 
sess the  damages  as  upon  the  trial  of  an  appeal  from  the  re- 
turn of  a  jury  of  inquest.    Tenn,  Power  Co,  v.  Lay,  51L 

5.  Right  to  damages.    Separate  titles. 

Where  a  wife  owned  a  tract  of  land,  and,  together  with  her 
husband  as  tenant  by  the  entirety,  owned  a  tract  across  a 
public  turnpike  which  was  used  with  individually  owned  tract, 
she  could  not,  upon  condemnation  by  a  railroad  of  a  right  of 
way'  through  the  tract  owned  by  her  and  her  husband  by 
the  entirety,  recover  damages  to  the  tract  individuaHy  owned 
by  her.    Tillman  v.  Railroadj  554. 

6.  Telegraph  and  railway  companies.    Right  to  cond'emn. 

As  Act  Cong.  July  24,  1866,  chapter  230,  section  1,  14  Stat  221 
(Rev.  St  U.  S.  sec.  5263  [U.  S.  Comp.  St  sec.  10072]),  does 
not  confer  upon  telegraph  companies  the  right  to  condemn  an 
easement  over  a  railroad  right  of  way,  but  merely  denies  the 
State  power  to  prevent  an  occupation  and  use  of  such  right  of 
way  for  telegraph  purposes,  a  telegraph  company  may,  under 
the  State  laws,  condemn  for  telegraph  purposes  a  way  over  a 
railroad  right  of  way.  Western  Union  Tel.  Co.  v.  Railroad, 
691. 

7.  Compensation.    Right  to. 

As  a  telegraph  company,  upon  condemning  the  right  to  erect  a 
telegraph  line  on  a  railroad  right  of  way  is  obligated  to  pre- 
vent its  line  from  obstructing  the  use  of  the  right  of  way 
for  railroad  purposes.  Shannon's  Code,  sees.  1844-1859,  provid- 
ing for  compensation  in  money,  makes  adequate  provision 
for  assessment  of  damages  and  allowance  of  compensation. 
Ih. 

8.  Proceedings.    Selection  of  line. 

Where  a  telegraph  company  condemns  the  right  to  build  a  line 
on  a  railroad  Jright  of  way,  the  telegraph  company,  and  not 
the  railroad  company,  is  entitled  to  select  the  site  for  the 
telegraph  line,  so  long  as  it  does  not  interfere  with  the  opera- 
tion of  the  railroad.    Ih. 

ESTOPPEL 

1.   Railroads.     Crossings.     Rights    of   owner. 

An  owner  of  land  on  both  sides  of  a  railroad  track,  who  con- 
veyed an  additional  strip  for  a  right  of  way  for  switch  tracks, 
cannot  after  having  had  the  land  reconveyed  to  him,  compel 
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the  railroad  company  to  construct  a  crossing  where  no  pro- 
vision therefor  was  made  in  the  conyeyance.  8hipp  v.  Belt 
Ry,  Co,,  238. 

2.  Deeds.     Formal   sufficiency.     Consideration.     Recital.     When 

binding. 
Where  a  deed  is  sufficient  In  form  to  pass  title  to  the  grantee, 
and  purports  to  have  been  made  for  a  valuable  consideration, 
the  grantor  and  his  heirs  at  law  are  estopped  thereby  to  show 
that  a  valuable  consideration  was  not  paid  by  the  grantee, 
where  there  is  no  fraud  on  grantee's  part,  and  the  rights  of 
innocent  purchasers  or  creditors  of  the  grantor  have  not  in- 
tervened.   Battle  v.  Claihome,  286. 

3.  Failure  to  assert  title. '  Acts  in  derogation.    Estoppel. 

In  an  action  by  heirs  of  a  grantor  who  conveyed  Jand  in  fee  to 
C,  who  in  turn  conveyed' it  to  grantor's  wife  separately,  seek- 
ing cancellation  of  the  deeds  as  a  cloud  on  their  title,  on  the 
ground  that  such  deed  by  the  grantor  to  C.  was  a  mortgage 
which  had  been  subsequently  paid,  as  recited  in  a  deed  from 
C.  to  the  grantor,  made  subsequent  to  the  conveyance  by  C.  to 
•  the  wife,  the  facts  that  the  wife  did  not  claim  the  land,  but 
spoke  of  it  as  the  husband's,  that  she  had  urged  him  to  will 
it  to  her  with  power  of  final  disposition,  and,  failing  this,  in- 
duced him  to  devise  her  a  life  estate  therein,  with  remainder 
over  to  hie  kin,  did  not  estop  her  or  those  claiming  under  her 
from  asserting  title,  where  she  was  justified  under  the  whole 
transaction  and  representations  made  to  her  in  believing  that 
title  was  in  the  husband.    II). 

4.  Wills.    Provision  for  wife.    Election.    Failure. 

Where  a  widow  failed  within  a  year  to  dissent  from  her  hus- 
band's will  as  provided  for  by  Shannon's  Code,  sec.  4146,  the 
provision  of  the  will  for  her  being  a  life  estate  in  land  owned 
by  her  through  a  conveyance  in  fee  from  the  husband  to  C. 
and  a  conveyance  by  C.  to  her,  she  having  been  led  by  her 
husband  to  believe,  as  did  he,  that  the  title  was  subsequently 
revested  in  him  by  certain  deeds  of  the  same  property  made  by 
C.  to  him,  reciting  that  the  original  deed  to  C.  was  a  mortgage 
which  had  been  fully  paid,  the  widow's  next  of  kin  and  heirs 
at  law  were  not  concluded  by  the  failure  on  the  widow's  part 
to  eo  dissent  and  her  acceptance  of  the  provision  of  the  will 
in  derogation  of  her  title,  since  the  statute,  being  designed  to 
secure  to  the  wife  a  proper  provision  from  her  husband's  prop- 
erty by  an  election  made  within  a  time  limited  in  the  inter- 
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ests  of  the  speedy  administration  of  estates,  does  not  apply 
under  such  facts.    Battle  y.  Olaibome,  286. 

5  Predecessors  in  title.    Warranty,    When  not  binding. 

Where  a  grantor  conveyed  property  to  C.  in  fee,  and  C.  conveyed 
it  to  the  grantor's  wife,  the  wife's  representatives  were  not 
estopped  to  assert  the  title  thus  vested  in  her  because  of  any 
estoppel  which  might  have  arisen  against  C.  by  reason  of  the 
special  warranty  in  a  subsequent  deed  to  the  property  given 
by  O.  to  the  grantor  that  "the  said  C.  hereby  warrants  the 
title  to  said  land  against  the  lawful  claims  of  all  persons 
claiming  by,  through,  or  under  him,  .  .  .  "  or  by  reason 
of  a  recital  in  such  deed  that  the  original  deed  from  grantor 
to  C.  was  a  mortgage  which  has  been  fully  paid  where  the 
special  warranty  deed  was  procured  by  the  husband  in  an 
effort  to  becloud  the  title  vested  in  the  wife  by  the  original 
transactions,  which  was  also  had  through  his  procurement. 
/&. 

EVIDENCE 

1.  Bastards,    Presumption  of  legitimacy. 

The  presumption  of  the  legitimacy  of  a  child  born  during  wed- 
lock is  indulged,  though  antenuptial  conception  is  made  to 
appear.  Jackson  v.  Thornton,  36. 

2.  Bastards,    Presumption  of  legitiTnacy, 

The  presumption  of  the  legitimacy  of  a  child  born  during  wed- 
lock is  weakened  and  may  be  overcome  by  a  less  weight  of 
evidence  where  antenuptial  conception  is  shown.    /&. 

3.  Bastards,    Presumption  of  legitimacy. 

Though  antenuptial  conception  is  shown,  clear,  strong,  and  con- 
vincing testimony  must  be  adduced  to  overcome  the  presump- 
tion of  the  legitimacy  of  a  child  born  in  wedlock,  and  a  mere 
preponderance  is  not  enough,  nor  may  testimony  of  mere  ru- 
mor and  suspicion  among  neighbors  touching  the  paternity 
of  the  child  overcome  the  presumption.    Ih, 

4.  Limitation  of  actions.    Exceptions.    Burden  of  prdof. 

While  the  burden  of  proof  is  on  the  party  asserting  the  bar 
of  the  statute  of  limitations  to  show  that  his  opponent  is  bar- 
red, when  such  showing  is  made,  then  the  burden  shifts  to  the 
other  party  to  show  that  he  has  been  at  all  times  within  an 
exception  of  the  statute.    Jones  v.  Mining  d  Mfg,  Qo„  159. 
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5.  Adverse  poaseaHon.    Requiaitea.    Burden  of  proof. 

One  seeking  to  show  title  by  adverse  possession  has  the  bur- 
den to  make  out  by  clear  and  positive  testimony  such  adverse 
possession  as  will  bar  the  real  title.  Jonea  v.  Mining  d  Mfg. 
Co.,  183. 

6.  Adverse  poaaeaaion.    Requiaitea.    Burden  of  proof. 
Although  instruments  under  which  an  adverse  claimant  made 

his  claim  did  not  appear,  but  it  was  established  that  there 
was  such  a  claim,  another  claimant,  seeking  in  an  action  to 
establish  title  by  adverse  possession,  has  the  burden  of  clear- 
ing up  the  questions  raised  by  the  existence  of  the  other 
claim,  and  of  showing  its  invalidity.    lb. 

7.  Adverae  poaaeaaion.    Requiaitea.    Burden  of  proof. 

In  spite  of  the  principle  that  a  tenant  cannot  attorn  to  another, 
so  as  to  hold  adversely  to  his  landlord  without  notice  to  him, 
where  it  appeared  that  a  tenant  had  claimed  adversely  to  his 
landlord  because  of  certain  suits  involving  the  landlord's  title, 
one  seeking  to  establish  adverse  possession  to  the  same  land, 
as  against  both  the  landlord  and  the  tenant  and  their  as- 
signees, has  the  burden  of  showing  positively  that  the  ten- 
ant had  no  title  by  adverse  possession.    Ih. 

8.  Criminal  lato.    Opinion.    Inaanity. 

In  a  criminal  case,  a  hypothetical  question  intended  to  elicit 
opinion  evidence  as  to  defendant's  sanity,  is  incompetent, 
unless  addressed  to  an  expert  on  insanity.  Wataon  v.  State, 
198. 

9.  Criminal  law.    Opinion.    Inaanity.    Form  of  queation. 

In  a  prosecution  for  forgery,  where  a  medical  witness  was  asked 
the  question,  "Taking  into  consideration  what  you  know  of 
defendant's  ancestors  and  his  family,  and  what  you  know  of 
him  personally,  and  then  taking  into  further  consideration 
the  further  fact,  if  it  be  a  fact  (stating  certain  facts  assumed 
to  have  been  shown  by  the  evidence),  state  whether  or  not, 
in  your  Judgment,  defendant  had  a  sound  mind,"  such-  ques- 
tion was  improper,  and  the  answer  thereto  properly  excluded, 
since  it  called  for  the  witness'  opinion,  based  not  only  on  the 
facts  stated,  but  also  on  what  the  witness  knew  of  the  de^ 
fendant  personally;  his  family  and  ancestors.    Ih. 

10.   Reformation  of  inatrumenta.    Requiaite. 

A  court  of  equity  will  not  exercise  its  powers  of  reforming  a 
written  instrument  except  upon  clear,  certain,  and  satisfactory 
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evidence  placing  the  propriety  of  reformation  beyond  reason- 
able controversy.    Battle  v.  Claiborne,  286. 

11.  Mortgages,    Deeds.    Sufficiency. 

Where  complainants,  claiming  through  their  father,  sought  the 
cancellation  of  a  deed  from  him  to  C.  and  of  a  deed  from  C. 
to  grantor's  wife  separately,  as  a  cloud  upon  their  title  on  the 
ground  that  the  first  deed  was  a  mortgage  which  had  been 
shown  in  the  recitals  of  two  subsequent  deeds  to  the  land 
fully  paid  after  the  execution  of  the  deed  to  the  wife  by  C.  as 
executed  and  delivered  by  C.  to  the  grantor,  evidence  held 
insufficient  to  support  a  decree  for  cancellation.    J&. 

12.  Criminal  law.    Expert  testimony. 

In  a  prosecution  for  assault  with  intent  to  commit  murder  in 

« 

the  first  degree,  a  medical  expert,  while  qualified  to  testify  as 
to  the  range  of  the  bullet,  is  not  qualified  to  testify  that  the 
prosecuting  witness,  who  was  found  with  the  revolver  in  her 
hand,  could  not  have  inflicted  the  shot  herself,  for  that  was  the 
ultimate  question  for  the  Jury,  and  any  person  reasonably  fa- 
miliar with  firearms  could  draw  as  accurate  a  conclusion  as 
the  medical  expert.    McCravy  v.  State,  358. 

13.  Conspiracy.     MerchanVs  license.     Petition  to  revoke.     Malice. 

Presumption. . 
In  addressing  such  a  petition  to  the  municipal  authorities,  the 
petitioners  are  presumed  to  act  without  malice;    the  burden 
being  on  the  party  complaining  to  show  the  contrary.     Mo- 
Kee  V.  Hughes,  455. 

14.  Presumption.    Knowledge  of  law. 

The  presumption  of  knowledge  of  the  law  cannot  be  made  the 
basis  of  imputed  bad  faith  on  defendant's  part  in  presenting 
such  petition  to  the  board  for  the  abatement  of  a  condition  not 
a  nuisance  per  se  which  could  be  legally  abated  only  by  ju- 
dicial proceedings.    76. 

15.  Judicial  notice.    Banking  custom. 

The  court  will  judicially  know  that  in  Tennessee  the  duty  to 
make  loans  does  not  ordinarily  devolve  on  the  directors  of 
a  bank.    Qreen  v.  Officers  d  Directors  of  Tru^t  Co.,  609. 

16.  Licenses.    Nonpayment  of  occupation  ta^. 

One  suing  on  a  contract  made  in  pursuance  of  a  business  defined 
by  statute  as  a  privilege  cannot  be  defeated  by  failure  to  pay 
his  privilege  tax,  in  the  absence  of  some  proof  in  the  record 
showing  his  default.    Morton  v.  Imperial  Realty  Co,,  681. 
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EXEMPTIONS 
Bee  Taxes  and  Taxation 

EXECUTORS  AND  ADMINISTRATORS 

1.  Jurisdiction    to   appoint.     Existence    of    ''assets"      '^OhatteK* 

''Goods  and  chattels."  ''Estate:'  ''Goods,  chattels,  or  assets 
or  any  estate,  real  oi-  personal"    "Chose  in  action" 

Under  Shannon's  Code,  sec.  3935,  providing  that  letters  of  ad- 
ministration may  be  granted  upon  the  estate  of  a  nonresident 
by  the  county  court  of  any  county  where  deceased  had  any 
goods,  chattels,  or  assets  or  any  estate,  real  or  personal,  at 
time  of  his*  death,  or  where  the  same  may  be  when  the  letters 

*  are  applied  for,  or  where  any  suit  is  to  be  brought,  prosecuted, 
or  defended  in  which  the  estate  is  interested,  an  administrator 
may  be  appointed  in  the  county  in  which  the  decedent  was 
wrongfully  killed,  though  the  cause  of  action  for  the  wrongful 
death  is  the  only  asset  In  the  county,  and  there  are  no  tech- 
nical assets.  Since  the  word  "chattels"  includes  not  only  per- 
sonal property  in  possession,  but  choses  in  action,  the  term 
"goods  and  chattels"  is  of  very  wide  signification,  and.  includes 
choses  in  action.  The  term  "choses  in  action"  includes  rights 
of  action  for  tort.  The  word  "assets,"  as  used  in  the  adminis- 
tration statutes,  though  usually  meaning  items  subject  to  pay- 
ment of  the  debts  of  the  decedent,  is  not  wholly  limited  to  this 
meaning,  but  has  been  applied  to  money  collected  by  an  ad- 
ministrator as  damages  for  the  wrongful  killing  of  an  intes- 
tate. The  word  "estate,"  though  in  its  primary  and  techni- 
cal sense  referring  only  to  an  interest  in  land,  as  used  with 
reference  to  a  decedent's  property,  has  acquired  a  wider  appli- 
cation in  a  popular  sense  and  refers  to  the  entire  mass  of 
decedent's  property,  both  real  and  personal,  while  the  words 
"goods,  chattels,  or  assets  or  any  estate,  real  or  personal," 
include  every  kind  of  property  of  any  nature  whatsoever, 
and  are  not  limited  to  technical  assets  subject  to  the  payment 
of  debts.    BlMrp  v.  Railroad,  1. 

2.  Jurisdiction  to  appoint.    Existence  of  assets. 

An  administrator  may  be  appointed  to  bring  an  action  for  wrong- 
ful death  wherever  the  defendant  may  be  found,  though  the 
decedent  was  a  nonresident  and  left  no  assets  in  the  State 
other  than  such  right  of  action,  and  though  he  sustained  the 
injuries  causing  his  death  in  another  State,  as  the  right  of 
action  itself  is  property  and  ie  transitory,  and  exists  wherever 
the  defendant  may  be  found.    Howard  v.  Railroad,  19. 
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EXPERT  TESTIMONY 

See  Byidence;    Witnesses 

FEDERAL  EMPLOYER'S  LIABILITY  ACT 

See  Liability 

FRANCHISE 

Injunction.    Right  to  invoke.    Exclusive. 

Where  the  plaintiff  street  railway  company  has  a  franchise  from 
the  city,  its  franchise  is  a  property  right,  under  which  it  can 
restrain  any  person  from  becoming  a  common  carrier  of  pas- 
sengers in  competition  with  it  without  legislative  or  municipal 
authority,  and  for  that  purpose  its  franchise  is  exclusive 
against  all  persons  upon  whom  similar  rights  have  not  been 
conferred.    Memphis  St.  Ry.  Co.  v.  Rapid  Transit  Co.,  99. 

See  Injunction 

FRAUDULENT  CONVEYANCES 

See  Sales;   Husband  and  Wife 

HOMESTEAD 

Exception  from  exemption.  Constructive  trusts.  MisappropricUion 
of  property. 
A  person  who,  by  reason  of  the  misappropriation  of  another's 
property,  and  investment  thereof  in  real  estate,  was  a  trustee 
ex  maleficio  for  the  person  whose  property  was  appropriated, 
was  not  entitled  to  a  homestead  in  such  real  estate  as  against 
the  cestui  que  trust.     Preston  v.  Moore,  247. 

HOMICIDE 

Offenses.    Evidence.    Sufftdency. 

In  a  prosecution  for  assault  with  intent  to  commit  murder  in 
the  first  degree,  evidence  held  insufficient  to  warrant  convic- 
tion.   McCravy  v.  State,  358. 

HUSBAND  AND   WIFE 

1.   Actions  for  torts.    Statutory  provisions. 

Neither  Shannon's  Code,  sec.  6470,  making  one  committing  au 

assault  and  battery  upon  his  wife  for  any  cause  whatsoever 

.    guilty  of  a  misdemeanor,  nor  Pub.  Acts  1913,  ch.  26,  providing 
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that  married  women  are  thereby  fully  emancipated  from  all 
disability  on  account  of  coverture,  that  marriage  shall  not 
impose  any  disability  or  incapacity  on  a  woman  as  to  the 
ownership,  acquisition,  or  disposition  of  property,  or  as  to  her 
capacity  to  make  contracts  and  do  all  acts  in  reference  to 
property  which  she  could  lawfully  do  if  she  were  not  married, 
but  that  every  married  woman  shall  have  the  same  capacity 
to  acquire,  hold,  control,  and  dispose  of  property  and  to  make 
any  contract  in  reference  thereto  and  to  bind  herself  person- 
ally, and  to  sue  and  be  sued  as  if  she  were  not  married,  abro- 
gates the  common-law  rule  that  one  spouse  cannot  sue  the 
other  for  a  tort  committed  during  the  marriage,  as  it  must  be 
assumed  that,  if  it  had  been  the  purpose  of  the  legislature  to 
change  this  rule,  such  purpose  would  have  been  clearly  ex- 
pressed, or  would  have  appeared  by  necessary  implication. 
Lillienkamp  v.  Rippetoe,  57. 

2.  After  acquired  property.    Estates  by  the  entireties. 

Where  a  deed  of  land  is  to  a  husband  and  wife,  an  estate  therein 
is  by  the  entireties,  and  not  in  common,  so  that,  on  the  death 
of  one,  the  other  takes  the  land  absolutely.  Bennett  v.  Hut- 
Chens,  65. 

3.  Estates  by  the  entireties.    Deed.    Construction. 

Where  a  deed  of  land  is  to  a  husband  and  wife,  it  is  immaterial 
that  it  does  not  show  upon  its  face  that  they  are  husband  and 
wife,  or  that  it  was  the  intention  of  the  grantor  to  create  an 
estate  by  the  entireties,  but  the  common-law  requires  that 
the  estate  be  by  the  entireties.  lb. 

4.  Descent  and  distribution.    Wife's  personalty.    Husband's  rights. 

Statutes, 
Laws  1913,  ch.  26,  entitled  "To  Kemove  Disabilities  of  Coverture 
from  Married  Women,"  and  providing  that  they  are  fully 
emancipated  from  all  such  disabilities,  and  that  the  common- 
law  with  respect  thereto  and  its  effect,  on  the  rights  of  the 
wife  is  totally  abrogated,  that  marriage  shall  not  impose  any 
disability  on  a  woman  as  to  the  ownership,  acquisition,  or 
disposition  of  property,  and  that  she  shall  have  the  same  ca- 
pacity to  acquire,  hold,  manage,  control,  use,  enjoy,  and  dis- 
pose of  property  as  if  unmarried,  failing  expressly,  or  by  nec- 
essary implication,  to  make  any  disposition  of  her  property 
after  her  death,  in  the  event  of  her  failure  to  dispose  of  it, 
her  personal  property  on  her  death,  without  such  disposition, 
passes,  jure  mariti,  to  her  husband,  as  it  would  had  they. 
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prior  to  the  passage  of  the  act,  made  an  antenuptial  contract 
In  the  terms  of  the  statute,  under  the  law  then  existing. 
Baker  v.  DetOy  126. 

5.  Conveyance  to  wife.    Formal  sufficiency.    Recital  of  considera- 

tion. Title. 
Where  one  conveyed  land  in  fee  to  C,  who  In  turn  conveyed 
it  to  grantor's  wife,  by  a  deed  containing  apt  words  for  the 
creation  of  a  separate  estate,  such  estate  was  vested  in  the 
wife  unincumbered  by  any  rights  of  the  husband,  though, 
as  a  matter  of  fact,  there  was  no  payment  of  the  valuable  con- 
sideration recited  in  each  deed.    Battle  v.  Claiborne,  286. 

6.  Deed  to  wife.     Delivery  to  husband.     Recordng  by  husband. 

Knowledge  of  wife.  Delivery  and  acceptance. 
The  execution  and  delivery  by  C.  to  the  grantor  of  the  deed 
to  the  wife  and  its  delivery  by  the  grantor  to  the  register  for 
record  with  knowledge  that  it  was  afterwards  recorded  and 
an  assent  to  and  claim  under  the  deed  by  the  wife  with  knowl- 
edge that  it  had  been  so  made  and  recorded,  was  sufficient 
evidence  to  warrant  the  conclusion  that  there  was  a  delivery 
to  and  acceptance  by  the  wife.    lb. 

7.  Separate  estate.     Conveyance  to  husband. 

Under  Shannon's  Code,  sec.  4246,  empowering  married  women  to 
dispose  of  their  separate  estate,  a  married  woman  can  pass 
title  to  her  husband.    lb. 

8.  Joint  possession  with  wife.    Effect. 

Where  a  husband  conveyed  land  in  fee  to  C,  and  C.  conveyed  to 
the  grantor's  wife,  thereby  vesting  title  in  her,  a  claim  of  title 
by  the  husband  to  the  land  under  subsequent  deeds  from  C. 
to  him  could  not  ripen  into  title  by  adverse  possession  as 
against  the  wife,  where  the  land  was  timber  land,  and  such 
possession  as  was  had  was  jointly  with  the  wife,  and  not 
adverse  as  to  either.    lb. 

9.  Obligations.    Survivorship. 

Where  an  obligation  is  in  favor  of  a  husband  and  wife  such  Joint 
security  or  chose  in  action  survives  to  the  wife  as  against  the 
personal  representative  of  the  husband,  though  the  considera- 
tion therefor  passed  from  the  husband.    Smith  v.  Saire,  343. 

10.   Wife's  choses  in  action.    Reduction  to  possession. 

That  a  husband  who  had  a  certificate  of  deposit  made  payable  to 
himself  and  wife  retained  it  in  his  possession  does  not  show 
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1 

a  reduction  to  poesessio^  destroying  the  wife's  right  of  sur- 
vivorship.   J&. 

11.  Wife* 8  chose  in  action.    Reduction  of  possession. 

Where  a  husband  who  had  a  certificate  of  deposit  made  payable 
to  himself  and  wife  made  a  will  cartylng  with  It  disposition 
of  such  certificate,  the  execution  of  the  will,  which  instrument 
was  ambulatory  and  did  nof  speak  until  the  husband's  death, 
did  not  amount  to  a  reduction  of  the  chose  in  action  to  posses- 
sion, destroying  the  wife's  right  of  survivorship.    It. 

12.  FrauCvJent  conveyances.    Consideration. 

The  undertaking  by  a  wife  to  personally  care  for  her  husband's 
mother  Is  consideration  for  his  conveyance  to  her,  attacked  as 
fraudulent,  of  property  which  had  been  conveyed  to  him  in 
consideration  that  he  would  care  for  his  mother.  Gilbert  v. 
Ashby,  370. 

13.  Eminent  domain.    Right  to  damages.     Separate  titles. 
Where  a  wife  owned  a  tract  of  land,  and,  together  with  her 

husband  as  tenant  by  the  entirety,  owned  a  tract  across  a 
public  turnpike  which  was  used  with  individually  owned 
tract,  she  could  not,  upon  condemnation  by  a  railroad  of  a 
right  of  way  through  the  tract  owned  by  her  and  her  hus- 
band by  the  entirety,  recover  damages  to  the  tract  individually 
owned  by  her.    Tillman  v.  Railroad,  554. 

See  Acts  Cited  and  Construed 

INFANTS 

Crimes.     Criminal  procedure.     ^'Delinquent  child.*' 

Where  the  evidence  showed  without  dispute  that  defendant  was 
under  sixteen  at  the  time  of  his  arrest  and  at  the  time  of  the 
court's  action  on  a  motion  in  arrest  of  judgment,  it  should 
have  sustained  the  motion  and  transferred  the  cause  and  the 
custody  of  defendant  to  the  Juvenile  court  under  Acts  1911, 
ch.  58,  defining  a  "delinquent  child"  as  any  child  under  sixteen 
who  violates  any  law  of  the  State,  and  providing  that,  when 
a  child  under  sixteen  is  arrested,  he  shall  be  taken  directly 
before  the  juvenile  court,  and  that,  if  he  Is  taken  before  a 
justice  of  the  peace  or  police  magistrate,  or  any  other  official 
or  court  having  jurisdiction  of  the  alleged  oftense,  It  shall 
be  the  duty  of  such  court  or  official  to  transfer  the  cause  to 
the  juvenile  court,  and  the  officer  having  the  child  in  charge 
shall  take  him  before  that  court.    Sams  v.  State,  188. 

See  Statutes  and  Statutoby  Constkuction. 
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INJUNCTION 

1.  Right  to  invoke.    ExcluHve  franchise. 

Where  the  plaintiff  street  railway  company  has  a  franchise  from 
the  city,  its  franchise  is  a  property  right,  under  which  it  can 
restrain  any  person  from  becoming  a  common  carrier  of  pas- 
sengers in  competition  with  it  without  legislative  or  municipal 
authority,  and  for  that  purpose  Its  franchise  is  exclusive- 
against  all  persons  upon  whom  similar  rights  have  not  been 
conferred.    Memphis  8t.  Ry,  Co,  v.  Rapid  Transit  Co,,  99. 

2.  Right  to  remedy.    Doubtful  case. 

An  injunction  will  not  be  awarded  to  protect  an  alleged  right, 
except  upon  a  clear  case.    lb, 

3.  Right  to  remedy.     Grounds. 

Where,  under  an  act  of  the  legislative,  municipalities  are  author- 
ized to  regulate  by  ordinance,  subject  to  the  statute,  the  opera- 
tion of  jitney  busses  as  common  carriers,  akd  the  city  counsel 
fallfi  to  regulate,  a  street  railway  company  can  have  the  opera- 
tion of  jitneys  enjoined,  since  the  city  council  might  fall  to  act 
at  all  under  the  statute,  and  thus  the  rights  of  the  company  be 
unlawfully  invaded,    lb. 

4.  Municipal    corporations.      Unauthorized    operation    of   jitneys. 

Nuisance. 

Where  statute  authorizes  the  regulation  of  jitneys,  and  prohibits 
their  operation,  except  upon  conditions  named,  and  those  con- 
ditions are  not  fulfilled,  but  many  jitneys  are  operated  with 
consequent  danger  to  personfl  and  property,  they  constitute  a 
nuisance,  and  may  be  enjoined  on  the  bill  of  a  private  individ- 
ual who  can  show  special  damage  to  himself.    lb. 

5.  Municipal  corporations.  Obstruction  of  streets.  Right  to  remedy. 
Relief  by  an  Injunction  against  a  nuisance  by  which  the  highway 

is  obstructed  need  not  be  sought  by  an  abutting  owner,  but 
may  be  had  by  any  individual  who  can  show  special  damage 
to  himself.    lb. 

INSURANCE 

1.   Life  companies.    Right  to  erect  building. 

Shannon's  Code,  sec.  2272,  authorizes  life  companies  to  purchase 
and  hold  any  real  estate  necessary  for  the  transaction  of  the 
corporate  business.  Acts  1907,  ch.  458,  entitled  an  act  to 
regtlate  the  investment  of  the  funds  of  domestic  life  compa- 
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nles,  provides  in  section  3  that  such  companies  may  acquire 
land  such  as  shall  be  requisite  for  convenient  accommodation 
in  the  transaction  of  business,  but  that  all  other  lands  shall 
be  disposed  of.  Held,  that  the  directors  of  such  companies 
should  be  given  Considerable  latitude  in  determining  the 
character  of  the  building  which  shall  be  erected  for  a  corpo- 
rate home,  and  they  may  erect  a  large  office  building  worth 
more  than  the  combined  capital  stock  and  surplus  of  the  com- 
pany, not  all  of  which  is  then  necessary  for  the  needs  of  the 
company  for  that  will  tend,  where  the  land  is  very  valuable, 
to  reduce  their  rents.  State  Life  Ins.  Co,  v.  Dunbar,  881. 

2.   Life  companies.    Power  of  insurance  commissioner. 

While  Shannon's  Code,  sec.  5165  et  seq,,  authorizes  state  officials 
to  call  in  question  before  the  courts  any  excess  of  corporate 
action,  and  Acts  1907,  ch.  458,  sec.  3,  subsec.  4,  declares  that 
life  companies  shall  dispose  of  land  not  necessary  for  the  ac- 
commodation of  their  business  within  two  years  and  shall  not 
hold  property  for  a  longer  period  without  a  certificate  from 
the  insurance  commissioner  extending  time  for  the  sale  of 
such  property,  the  consent  of  the  insurance  commissioner  to 
the  acquisition  of  land  and  the  erection  of  a  building  for  the 
home  office  is  not  necessary.    Ih. 

8.   Accident  insurance.    **Accidental  means.** 

An  injury  is  not  produced  by  accidental  means,  within  the  terms 
of  a  policy,  where  it  is  the  natural  result  of  an  act  or  acts  in 
which  the  insured  intentionally  engages,  and  is  caused  by  a 
voluntary,  natural,  ordinary  movement,  executed  as  was  in- 
tended.   Stone  V.  Fidelity  d  Casualty  Co.,  672. 

4.   Accident  insurance,    '^Accid^ntal  means.** 

Complainant,  who  attended  a  football  game  on  a  cool  day  when 
the  ground  was  damp,  and  contracted  a  cold,  resulting  in  lum- 
bago, and  who  after  medical  treatment  and  the  debility  result- 
ing from  a  purgative,  and  while  lying  in  bed,  had  a  paper 
brought,  reached  for  it,  and  raised  it  suddenly  above  his 
head,  when  his  strong  blood  pressure  caused  a  rupture  of  the 
retina,  destroying  the  sight  of  one  eye,  could  not  recover  on 
a  policy  insuring  him  against  bodily  injury  through  "acci- 
dental means"  since,  while  the  result  was  not  foreseen,  the 
cause  producing  the  result  was  not  accidental,  but  an  ordinary 
natural  movement  executed  as  intended.    It, 
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INSTRUCTIONS 

1.  Railrofids.    Actions  for  injury  or  d-eath.    Confusing  instructions. 
In  an  action  for  the  death  of  a  person  struck  by  a  railroad  train 

while  standing  at  a  point  on  a  sharp  curve,  It  was  the  theory 
of  the  company  sustained  by  proof  that  a  south-bound  train 
was  so  interposed  between  deceased  and  the  engine  which 
struck  him  that  deceased-  and  his  companion  could  not  be 
seen  from  the  engine.  FlaintifT  requested  a  charge  that,  if 
deceased  could  have  been  seen  on  the  track  by  one  on  the 
lookout  ahead  before  the  view  was  cut  off  by  the  south-bound 
train,  the  law  required  that  he  be  seen,  and,  though  the 
the  south-bound  train  subsequently  cut  off  the  view,  it  was 
the  duty  of  those  operating  the  train  to  reduce  the  speed  and 
bring  the  train  under  such  control  as  to  make  certain  that  it 
could  be  stopped  after  he  could  again  be  seen  and  before  strik- 
ing him.  The  court  so  charged,  with  the  modification  that,  if 
deceased  again  appeared  upon  the  track,  it  was  the  duty  of 
those  on  the  engine  not  to  so  control  the  train  as  to  be  cer- 
tain that  it  could  be  stopped  before  striking  deceased,  but  to 
sound  the  alarm,  put  down  the  brakes,  and  use  every  possi- 
ble means  to  stop  the  train  and  prevent  the  accident.  Held, 
that  this  instruction,  with  the  modification,  was  at  least  con- 
fusing to  the  Jury.    Railroad  v.  Wright,^  74.  ' 

2.  Appeal  end  error.    Harmless  error. 

In  an  action  for  the  price  of  goods  sold,  where  the  verdict  was 
manifestly  reached  on  the  ground  that  the  buyer  had  a  right  to 
rescind,  the  charge  of  the  trial  court  oil  the  defense  of  set-off 
or  recoupment,  as  to  which  no  damages  were  shown  upon 
which  the  verdict  might  have  been  leached,  was  not  preju- 
dicial.   Monogram  Mfrs.  v.  Johnson,  571. 

JITNEYS 

See  Cabriers 

JURY 

Trial,    Demand. 

Shannon's  Code,  sec.  4611  (Acts  1875,  ch.  4,  as  amend'^d  by  Acts 
1889,  ch.  220),  declares  that,  when  any  civil  suit  is  triable  by 
jury,  either  party  desiring  a  jury  shall  demand  the  same  in 
his  first  pleading,  tendering  an  issue  triable  by  jury,  or  he 
shall  call  for  the  same  on  the  first  day  of  any  trial  term,  and 
have  an  entry  on  the  docket  that  he  calls  for  a  jury,  and,  un- 
less such  demand  and  entry  is  made,  the  court  shall  try  the 


133  Tenn.]  INDEX.  769 

JUDGMENTS  AND  DECREES— JURISDICTION. 

JURY— Continued. 

case  without  a  jury.  Sections  4616  and  467a  require  the 
clerk  to  keep  two  dockets,  styled,  respectively,  "nonjury"  and 
"jury"  dockets.  Three  days  before  the  first  day  of  the  term 
defendant's  counsel,  by  an  entry  in  the  clerk's  docket,  de- 
manded a  jury  trial.  Held  that,  as  the  amendatory  act  pro- 
vided for  demand  other  than  with  the  first  pleadings,  and  as 
the  court  cannot  in  a  case  triable  by  jury  deny  that  right,  the 
demand  was  sufficient,  although  not  made  to  the  court  on  the 
first  day  of  the  term.    Life  d  Ace.  Ins,  Co,  v.  Jordan,  495. 

JUDGMENTS  AND  DECREES 

Personal  judgments.    Character  of  notice. 

No  personal  judgment  can  be  rendered  against  a  nonresident 
served  with  notice  only  by  publication.    Perry  v.  Young,  522. 

JURISDICTION 

1.  Executors  and  administrators.  Jurisdiction  to  appoint.  Exis- 
tence of  "assets."  **Chattei:*  *'Goods  and  chattels."  **Estate:* 
**Ooods,  chattels,  or  assets  or  any  estate,  real  or  personal." 
**Chose  in  action." 
Under  Shannon's  Code,  sec.  3935,  providing  that  letters  of  ad- 
ministration may  be  granted  upon  the  estate  of  a  nonresident 
by  the  county  court  of  any  county  where  deceased  had  any 
goods,  chattels,  or  assets  or  any  estate,  real  or  personal,  at 
the  time  of  his  death,  or  where  the  same  may  be  when  the 
letters  are  applied  for,  or  where  any  suit  is  to  be  brought, 
prosecuted,  or  defended  in  which  the  estate  is  interested,  an 
administrator  may  be  appointed  in  the  county  in  which  the 
decedent  was  wrongfully  killed,  though  the  cause  of  action 
for  the  wrongful  death  is  the  only  asset  in  the  county,  and 
there  are  no  technical  assets.  Since  the  word  "chattels"  in- 
cludes not  only  personal  property  in  possession,  but  choses 
In  action,  the  term  "goods  and  chattels"  is  of  very  wide  sig- 
nification, and  includes  choses  in  action.  The  term  "choses 
in  action"  includes  rights  of  action  for  tort.  The  word  "as- 
sets," as  used  in  the  administration  statutes,  though  usually 
meaning  items  subject  to  payment  of  the  debts  of  the  decedent, 
is  not  wholly  limited  to  this  meaning,  but  has  been  applied 
to  money  collected  by  an  administrator  as  damages  for  the 
wrongful  killing  of  an  intestate.  The  word  "estate,"  though 
In  its  primary  and  technical  sense  referring  only  to  an  inter- 
est in  land,  as  used  with  reference  to  a  decedent's  property, 
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has  acquired  a  wider  application  in  a  popular  sense  and  re- 
fers to  the. entire  mass  of  decedent's  property,  both  real  and 
personal,  while  the  words  "goods,  chattels,  or  assets  or  any 
estate,  real  or  personal,"  include  every  kind  of  property  of 
any  nature  whatsoever,  and  are  not  limited  to  technical 
assets  subject  to  the  payment  of  debts.    Sharp  v.  Railroad,  1. 

2.  Death,    Actions  for  wrongful  death.    Law  governing. 

A  right  of  action  for  wrongful  death  is  governed  by  the  laws  of 
the  State  where  the  injury  occurred.    Ih, 

3.  Executors  and  Administrators.    Jurisdiction  to  appoint.    Exis- 

tence of  assets. 
An  administrator  may  be  appointed  to  bring  an  action  for  wrong- 
ful death  wherever  the  defendant  may  be  found,  though  the 
decedent  was  a  nonresident  and  left  no  assets  in  the'  State 
other  than  such  right  of  action,  and  though  he  sustained  the 
injuries  causing  his  death  in  another  State,  as  the  right  of 
action  itself  is  property  and  is  transitory,  and  exists  wherever 
the  defendant  may  be  found.    Howard  v.  Railroad,  19. 

4.  Courts.     Transitory  actions.     Actions  for  wrongful  death. 

A  right  of  action  for  wrongful  death  is  transitory  and  may  be 
enforced  against  the  defendant  wherever  he  may  be  found,  pro- 
vided it  is  not  contrary  to  the  policy  of  the  forum  and  Is  al- 
lowed by  the  State  wherein  the  injury  occurred,  azcept  In 
those  cases  controlled  by  federal  statutes.    Ih. 

5.  Railroads.    Farm  crossings.    Construction. 

The  chancery  court  has  jurisdiction  to  compel  a  railroad  com- 
pany to  make  a  grade  crossing  to  allow  an  owner  of  land  on 
'  both  sides  of  the  track  to  pass  from  one  side  to  the  other. 
Shipp  V.  Belt  Ry.  Co.,  238. 

6.  Equity.    Actions  ''quasi  in  rem:' 

The  insured  in  a  life  policy  who  had  assigned  it  to  his  mother, 
who  thereafter  died,  sued  to  reform  the  policy  to  conform  ' 
with  the  assignment  argeement  between  himself  and  his 
mother,  that  on  his  mother's  death  the  policy  should  revert  to 
him.  The  insurance  company  appeared  by  the  Insurance 
commissioner.  Other  resident  defendants  were  person- 
ally served.  Nonresident  distributees  of  the  assignee  were 
served  by  publication  in  a  collateral  attachment  proceeding 
against  their  distributive  shares  in  the  policy.  Defendant 
insurance  company  demurred  to  the  jurisdiction,  alleging  that 
the  court  had  no  jurisdiction  of  the  nonresident  dlstributeea. 
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Beld  that,  since  the  suit  was  to  settle  the  interests  of  those 
made  parties,  it  was  quasi  in  rem,  so  that  the  court,  having 
jurisdiction  of  the  res,  or  the  policy,  had  jurisdiction  of  the 
whole  cause  and  could  by  its  judgment  bind  the  nonresident 
distributees.    Perry  v.  Young,  522. 

LANDS   AND   LAND   TITLES 

1.  Husband  and  wife.    After  acquired  property.     Estates  hy  the 

entireties. 
Where  a  deed  of  land  is  to  a  husband  and  wife,  an  estate  therein 
is  by  the  entireties,,  and  not  in  common,  so  that,  on  the  death 
of  one,  the  other  takes  the  land  absolutely.    Bennett  v.  Hutch 
ens,  65. 

2.  Husband  and  wife.     Conveyance  to  wife.    Formal  sufficiency. 

Recital  of  consideration.  Title. 
Where  one  conveyed  land  in  fee  to  C,  who  in  turn  conveyed 
it  to  grantor's  wife,  by  a  deed  containing  apt  words  for  the 
creation  of  a  separate  estate,  such  estate  was  vested  in  the 
wife  unincumbered  by  any  rights  of  the  husband,  though,  as 
a  matter  of  fact,  there  was  no  payment  of  the  valuable  con- 
sideration recited  in  each  deed.    Battle  v.  Olaibome,  286. 

See  Possession 

LEGITIMACY. 

1.  Bastards.    Evidence.     Presumption  of  legitimacy. 

* 

The  presumption  of  the  legitimacy  of  a  child  born  during  wed- 
lock is  indulged,  though  antenuptial  conception  is  made  to 
appear.    Jackson  v.  Thornton,  36. 

2.  Bastards.    Evidence.  Presumption  of  legitimacy. 

The  presumption  of  the  legitimacy  of  a  child  born  during  wed- 
lock is  weakened  and  may  be  overcome  by  a  less  weight  of 
evidence  where  antenuptial  conception  is  shown.     76. 

3.  Bastards.     Evidence.     Presumption  of  legitimacy. 

Though  antenuptial  conception  Is  shown,  clear,  strong,  and  con- 
vincing testimony  must  be  adduced  to  overcome  the  presump- 
tion of  the  legitimacy  of  a  child  born  In  wedlock,  and  a  mere 
preponderance  is  not  enough,  nor  may  testimony  of  mere  ru- 
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mor  and  suspicion  among  neighbors  touching  the  paternity 
of  the  child  overcome  the  presumption.  Jackson  v.  Thornton, 
36. 

LEGISLATIVE  AUTHORITY 

1.  Municipal  corporations.     Streets.    Legislative  control.    Jitneys. 
The  legislature,  being  ^dowed  with  police  power  to  regulate  the 

use  of  streets  In  public  places,  may  prescribe  the  conditions 
wltli  which  Jitneys,  being  common  carriers,  must  comply  in 
order  to  operate.    City  of  Memphis  v.  State,  83. 

2.  Drains.    Power  to  establish. 

In  the  absence  of  restriction,  the  legislature' has  plenary  power 
over  the  establishment  of  drainage  districts.  In  re  Drainage 
Dist.,  684. 

LIABILITY 

1.  Commerce.    Liability  for  injuries.    Statutory  provisions. 

The  federal  Employers'  Liability  Act  (Act  April  22,  1908,  ch. 
149,  35  Stat.  65  [U.  S.  Comp.  St.  1913,  sees.  8657-8665] )  in  the 
cases  to  which  it  applies  is  necessarily  supreme.  Hoioard  v. 
Railroad,  19. 

2.  Master  and  servant.    Liability  for  injuries.    Failure  to  warrant. 
An  employee,  working  on  a  mangle,  as  she  stepped  down  from 

the  platform  on  which  she  worked  to  go  back  of  the  machine, 
slipped  on  a  place  where  a  scrubwoman  had  Just  put  soapy 
water.  Though  she  had  worked  on  the  mangle  only  a  few 
hours,  it,  and  the  floor  about  It,  were  in  view  of  her  accus- 
tomed working  place,  and  she  knew  that  the  scrubwoman 
mopped  the  floor  about  twice  a  week,  and  knew,  also  the 
route  taken  by  the  scrubwoman  as  she  passed  the  mangle. 
Her  attention  had  been  directed  to  the  machine,  which  was 
so  hot  that  it  would  burn  one's  hand,  but  on  leaving  the  ma- 
chine she  had  nothing  to  do  but  keep  away  from  the  machine. 
Held,  that  the  danger  of  slipping  was  so  simple  and  obvious 
that  it  was  not  incumbent  on  the  employer  to  'warn  her  of 
the  danger,  and  it  was  immaterial  that  she  had  been  absorbed 
in  her  work,  as  she  was  relieved  of  this  tension  when  she 
stepped  down  and  away.  Standard  Knitting  Mills  v.  Hick- 
man, 43. 

3.  Master  and  servant.     Liability  for  injuries.     Unsafe  "place**  to 

work. 
The  word  "place,"  within  the  rule  requiring  an  employer  to 
furnish  a  safe  place  of  work,  means  the  premises,  or  some 
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part  of  the  premises,  where  the  work  is  done,  and  does  not 
comprehend  mere  negligent  acts  of  fellow  servants  rendering 
the  place  dangerous  for  the  time  being,  as  by  way  of  some 
transient  peril.  Ih. 

4.  Railroads.  Injuries  to  persons  on  track.  Rate  of  speed  on 
curves. 
As  a  precaution  against  Injury  to  persons  walking  on  the  track, 
but  not  seen  or  known  so  to  be,  there  is  no  duty  to  slacken  the 
ordinary  speed  of  a  train  approaching  a  curve  in  the  open 
country,  though  the  curve  be  in  whole  or  in  part  in  a  cut  or 
hidden  from  view  by  a  train  going  in  the  opposite  direction 
on  the  concave  side  of  the  curve.    Railroad  v.  Wright,  74. 

&.  Commerce.  Injury  to  servant  engaged  in  superintendence. 
A  railroad  employee  at  the  shop  of  defendant  railway,  an  inter- 
state carrier,  where  it  built  and  repaired  cars  used  by  intra- 
state and  interstate  commerce,  and  which  at  times  were  in  no 
service  at  all,  and  where  it  painted  its  cars,  the  paint  for 
which  was  brought  in  large  quantities  to  its  freight  depot  two 
miles  from  the  shop,  whence,  after  a  carload  had  accumulated, 
it  was  hauled  out  to  the  shops,  and  the  paint  placed  in  a  store- 
house to  be  drawn  for  use,  who  had  the  superintendence  of 
the  imloading  of  the  paint  from  the  car,  but  nothing  to  do  with 
its  use,  and  who,  among  his  general  duties,  looked  after  the 
issuance  of  the  iron  from  the  iron  house  to  the  various  shops 
in  the  yard  and  superintended  the  unloading  of  iron  and  is- 
suing it  or  pointing  it  out  when  called  for,  and  who,  after 
directing  a  number  of  men  how  to  unload  a  car  of  paint, 
turned  his  back  and  was  talking  to  another  person  about  the 
iron  when  he  was  struck  and  fatally  injured  by  a  barrel  of 
paint  which  slipped  from  the  skid  by  reason  of  workman's  neg- 
ligence, was  then  engaged  in  superintending  the  unloading 
so  far  as  that  was  interstate  commerce.  Salmon  v.  Southern 
Ry.  Co.,  224. 

6.  Commerce.  Employers*  liability  act.  Railroad  employee.  '^In- 
ter state  commerce." 
Such  employee,  while  directing  the  unloading  of  barrels  of  paint 
from  the  car,  or  while  standing  near  talking  with  another 
person  about  a  pile  of  iron,  also  within  the  scope  of  his  duties, 
was  not  doing  any  act  or  duty  having  important  connec- 
tion with  interstate  commerce,  and  hence  was  not  "engaged  in 
interstate  commerce"  within  the  federal  Employers'  Liability 
Act  April  22,  1908,  ch.  149,  35  Stat,  65  (U.  S.  Comp.  St.,  1913, 
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sees.  8657-8665),  so  as  to  entitle  his  widow  to  recover  for  his 
death  from  the  negligence  of  his  fellow  servants.  Salmon  v. 
Southern  Ry.  Co.,  224. 

9.   Phyaiciana  and  surgeons.    Care. 

While  a  physician  does  not  guarantee  the  cure  of  his  patients, 
and  is  not  liable  for  an  error  in  diagnosis,  yet  in  performing 
an  operation  he  is  employing  surgery  as  an  art,  and  is  liable 
for  negligence.    Burnett  v.  Layman,  323^ 

8.  Banks  and  banking.    Officers  and  directors.    Liability  to  bank. 

Action.  Premature  character, 
A  bill  was  prematurely  brought  at  the  chancellor's  direction  by 
the  receiver  of  an  insolvent  bank  against  its  officers  and  di- 
rectors to  recover  for  loans  negligently  made  by  them,  whereby 
the  insolvency  was  brought  about,  where  the  debtors  were 
not  wholly  insolvent  when  suit  was  brought,  but  collections 
might  yet  be  made  from  them,  since  there  can  be  no  re- 
covery for  negligence  without  damages  resulting  therefrom, 
but  it  would  be  otherwise  where  such  insolvency  existed. 
Oreen  v.  Officers  d  Directors  of  Trust  Co.,  609. 

9.  Banks  and  banking.     Officers  and  agents.     Liability  to  bank. 

Negligence  as  to  loans. 
A  bill  filed  at  the  instance  of  the  chancellor  by  the  receiver  of 
an  insolvent  bank  to  recover  of  officers  and  directors  for  loans 
negligently  made  was  maintainable  although  the  assets  of 
the  bank  were  not  first  exhausted,  since  the  suit  was  by  the 
bank  itself,  i.  e.,  by  its  receiver  in  its  right,  to  hold  its  agents, 
the  directors,  liable  for  negligence,  and  the  measure  of  dam- 
ages was  the  amount  of  the  negligent  loans  finally  lost  after 
due  efforts  to  collect,    lb. 

10.  Banks  and  banking.  Officers  and  agents.  Liability  to  bank  at 
common  law. 
Under  the  common  law  a  bank  itself  has  the  right  to  redress 
for  injuries  inflicted  upon  it  by  the  acts  denounced  by  Shan- 
non's Code,  sections  2067,  2068,  and  3242,  providing  that  in- 
tentional fraud  in  failing  to  comply  with  the  articles  of  in- 
corporation, or  in  deceiving  the  public  or  individuals  in  re- 
lation to  their  liabilities,  subjects  all  officers,  stockholders,  or 
directors,  knowingly  participating  therein,  to  damages  at 
the  suit  of  any  person  injured;  that  the  diversion  of  the 
funds  of  the  banks,  the  payments  of  dividends  leaving  Insuf- 
ficient funds  to  meet  its  liabilities,  the  keeping  of  false  books 
or  accounts,  whereby  any  one  is  injured,  and  the  making  and 
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publifihing  of  false  reports,  are  such  frauds  as  will  subject 
those  actively  concerned  to  damages  at  the  eult  of  any  per- 
son injured;  and  that  any  director  of  any  bank  who  shall 
be  guilty  of  any  fraud  or  willful  mismanagement  by  which 
loss  shall  fall  upon  its  creditors  shall  be  individually  liable 
for  such  loss.    Ih. 

11.  United  States.  Contracts.  Bond  of  contractor.  Liability  on. 
A  bank  which  furbishes  money  to  a  federal  contractor  to  pay  for 
materials  or  labor  does  not  come  within  a  bond  guaranteeing 
performance  of  the  contract,  and  conditioned  that  the  con- 
tractor shall  promptly  make  payment  to  all  persons  supplying 
labor  or  material.    People's  Nat.  Bank  v.  Corse,  720. 

LIBE^^  AND  SLANDER 

See  Torts 

LICENSEES 

1.  Master  and  servant.    Injuries  to  servant.    Relation. 

A  servant  who  is  temporarily  laid  off»  and  goes  upon  his  mas- 
ter's premises  to  assist  another  servant  in  getting  his  tools  is 
not  "employed,"  but  is  a  mere  licensee,  so  that  his  adminis- 
trator cannot  recover  for  his  death  except  upon  a  showing 
of  willful  or  malicious  injury.  Westhorne  Coal  Co.  v.  Wil- 
lougty,  257. 

2.  Negligence.    New  dangers.    Duty. 

Where  a  licensee  is  injured  by  a  sudden  or  new  peril,  the  owner 
of  the  premises  is  under  duty  to  warn  him  of  the  danger  if  he 
has  notice  of  it.  lb. 

3.  Negligence.     Active  negligence.     Duties  to. 

There  is  no  duty  to  a  licensee  upon  a  landowner  over  whose 
property  he  has  been  accustomed  to  go,  to  arrange  his  prop- 
erty to  safeguard  the  licensee  his  only  duty  being  to  give 
timely  warning  of  danger,  and  to  do  no  act  willfully  to  injure 
the  licensee.    lb. 

4.  Negligence.   Custom. 

The  owner  of  a  business  may,  as  to  licensees,  operate  it  in  the 
customary  way,  though  that  be  negligent,  unless  he  knows 
that  they  may  be  injured  by  his  negligence,  or  are  in  danger, 
or  by  their  habits  may  become  endangered.    lb. 
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LICENSES 

1.  Carriers,    Jitneys, 

Under  Acts  1915,  ch.  60,  making  Jitneys  common  carriers,  and 
requiring  them,  under  ordinances  of  the  cities  or  towns,  to 

<  file  bonds  and  perform  the  conditions  of  t^e  statute  and  or- 
dinances, a  jitney  company  is  altogether  without  rir^t  to 
do  business  on  the  streets  of  a  city,  where  the  city  ha^  passed 
no  ordinance  pursuant  to  the  act,  and  the  company  has  failed 
to  procure  any  license  or  execute  any  bond  under  th?  act 
Memphis  8t,  Ry,  Co.  v.  Rapid  Transit  Co.-,  99. 

2.  Torts.    Resort  to  legal  proceedings.    Petition  to  revoke.    Mer- 

chanfs  license. 
Where  a  number  of  residents  of  a  town  petitioned  the  mayor 
and  board  of  aldermen  to  revoke  the  defendant's  license  as  a 
general  merchant  on  the  ground  that  hie  store  was  a  public 
nuisance,  pursuart  to  which  the  board  illegally  revoked  the 
license,  but  the  petition  was  signed  and  presented  without 
malice  and  in  the  honest  belief  that  the  board  had  power  to 
act,  defendants  were  not  liable  foi^  plaintifTs  loss  occasioned  by 
the  revocation,  since  their  action  was  a  lawful  exercise  of 
the  right  to  apply  by  address  to  government  authorities  for 
the  redress  of  grievances  secured  by  Const  art  1,  sec.  23. 
McKee  v.  Hughes,  455. 

8.   Nonpayment  of  occupation  tax.    Action  on  contract. 

One  pursuing  an  occupation  defined  as  a  privilege  by  statute  can- 
not recover  on  a  contract  made  in  pursuance  of  the  business, 
if  he  has  not  paid  his  privilege  tax.  Morton  v.  Imperial  Realty 
Co.,  681. 

LIMITATION  OF  ACTIONS 

1.  Disabilities.    Nonresidence.    Removal  of  disa:bilities.    Effect. 
Under  Shannon's  Code,  sec.  4448,  providing  that  persons  beyond 

the  limits  of  the  United  States  and  the  territories  thereof 
when  the  cause  of  action  accrued  shall  be  excepted  from  the 
operation  of  the  statute  of  limitations,  nonresident  plaintiffs 
cannot  maintain  their  action  based  upon  a  cumulative  disabil- 
ity, but  can  rely  only  upon  their  own  disability,  and  not  upon 
a  disability  of  their  ancestor  in  interest  upon  whose  death 
primary  disability  ceased.    Jones  v.  Mining  d  Mfg,  Co,,  159. 

2.  Exceptions.    Burden  of  proof. 

While  the  burden  of  proof  is  on  the  party  asserting  the  bar 
of  the  statute  of  limitations  to  show  that  his  opponent  is 
barred,  when  such  showing  is  made,  then  burden  shifts  to 
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th«  other  party  to  show  that  he  has  been  at  all  times  within  an 
exception  of  the  statute.    IJ), 

3.  Nonreaidence  of  plaintiff.    Evidence. 

In  an  action  In  which  the  two  plaintiff  trustees  relied  on  the 
exception  of  absence  from  the  coimtry  to  save  their  cause  of 
action  from  the  statute  of  limitations,  evidence  held  not  to 
show  that  their  several  visits  to  the  United  States  were  never 
concurrent,  so  that  they  failed  to  bring  themselves  within  the 
exception  of  the  statute.    Ih. 

4.  Time  of  hringing  suit.     Effect. 

Where  plaintiffs  were  under  the  disability  of  nonresldence,  and 
therefore  not  subject  to  the  statute  of  limitations,  and  their 
exception  was  removed  by  statute,  within  two  years  of  which 
time  they  brought  their  action,  their  cause  Is  saved,  so  as  to 
prevent  subsequent  acquisition  of  title  by  adverse  possession 
against  them.  In  spite  of  the  fact  that  It  Is  subsequently  dis- 
missed, when  a  new  action  Is  brought  within  one  year  from 
such  dismissal.    J&. 

MASTER  AND  SERVANT 

1.  lAaHlity  for  injuries.    Failure  to  warrant. 

An  employee,  working  on  a  mangle,  as  she  stepped  down  from 
the  platform  on  which  she  worked  to  go  back  of  the  ma- 
chine, slipped  on  a  place  where  a  scrubwoman  had  Just  put 
soapy  water.  Though  she  had  worked  on  the  mangle  only  a 
few  hours.  It,  and  the  floor  about  It,  were  In  view  of  her  ac- 
customed working  place,  and  she  knew  that  the  scrubwoman 
mopped  the  floor  about  twice  a  week,  and  knew,  also  the 
route  taken  by  the  scrubwoman  as  she  passed  the  mangle. 
Her  attention  had  been  directed  to  the  machine,  which  was 
so  hot  that  it  would  burn  one's  hand,  but  on  leaving  the  ma- 
chine she  had  nothing  to  do  but  keep  away  from  the  machine. 
Held,  that  the  danger  of  slipping  was  so  simple  and  obvious 
that  it  was  not  Incumbent  on  the  employer  to  warn  her  of 
the  danger,  and  it  was  Immaterial  that  she  had  been  absorbed 
In  her  work,  as  she  was  relieved  of  this  tension  when  she 
stepped  down  and  away.  Standard  Knitting  Mills  v.  Hick- 
man,  43. 

2.  Liability  for  injuries.    Unsafe  "pZace"  to  tcork. 

The  word  "place,"  within  the  rule  requiring  an  employer  to 
furnish  a  safe  place  of  work,  means  the  premises,  or  some 
part  of  the  premises,  where  the  work  Is  done,  and  does  not 
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comprehend  -mere  negligent  acts  of  fellow  Bervants  rendering 
the  place  dangerous  for  the  time  being,  as  by  way  of  eome 
transient  peril.    Standard  Knitting  Mills  v.  Hickman,  43. 

3.  Injury  to  servant.    Danger.    Assurances  of  foreman.    Contribu- 

tory negligence. 
A  foreman,  a  man  of  large  experience  in  the  construction  of 
ditches,  had  his  attention  called  to  the  danger  of  working  in  a 
certain  ditch  about  ten  feet  deep  by  a  person  laboring  therein 
who  had  little  such  experience,  and  the  foreman  pronounced 
the  ditch  safe  and  the  earth  of  the  walls  was  not  of  such  char- 
acter as  to  give  warning  of  imminent  danger.  Held,  that  the 
laborer  was  not  negligent  in  accepting  the  assurances  of  the 
foreman  and  continuing  work  there.  City  of  Chattanooga  v. 
Powelh  137. 

4.  Injury  to  servant.    Foreman.    Authority.    Assurances  of  safety. 
Where  a  foreman  has  authority  to  decide  whether  a  ditch  needs 

bracing,  has  charge  of  the  work,  and  has  been  given  directions 
how  and  when  the  work  shall  be  done,  and  has  charge  of  the 
servants,  he  is  authorized  to  give  to  the  servants  assurances 
of  the  safety  of  the  ditch  which  will  bind  his  employer  in  a 
suit  by  a  servant  for  personal  injuries  by  a  cave  in.    lb. 

5.  Injuries  to  servant.    Relation.     License. 

A  servant  who  is  temporarily  laid  off,  and  goes  upon  his  mas- 
ter's premises  to  assist  another  servant  In  getting  his  tools  16 
not  "employed,"  but  is  a  mere  licensee,  so  that  his  adminis- 
trator cannot  recover  for  his  death  except  upon  a  showing 
of  willful  or  malicious  Injury.  Westborne  Coal  Co.  v.  WiJ- 
lougby,  257. 

MORTGAGES 

See  Reformation  of  Instruments. 

MUNICIPAL  CORPORATIONS 

Streets.    Legislative  control.    Jitneys. 

The  legislature,  being  endowed  with  police  power  to  regulate  the 
use  of  streets  in  public  places,  may  prescribe  the  conditions 
with  which  jitneys,  being  common  carriers,  must  comply  in 
order  to  operate.     City  of  Memphis  v.  State,  83. 
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1.  Master  and  servant.    Injury  to  servant.    Danger,    Assurances 

of  foreman.  Contributory. 
A  foreman,  a  man  of  large  experience  in  tlie  construction  of 
ditches,  had  his  attention  called  to  the  danger  of  working  in  a 
certain  ditch  about  ten  feet  deep  by  a  person  laboring  therein 
who  had  little  such  experience,  and  the  foreman  pronounced 
the  ditch  safe  and  the  earth  of  the  walls  was  not  of  such  char- 
acter as  to  give  warning  of  Imminent  danger.  Held,  that  the 
laborer  was  not  negligent  in  accepting  the  assurances  of  the 
foreman  and  continuing  work  there.  City  of  Cfiattanooga  v. 
Powell,  137. 

2.  New  dangers.    Duty. 

Where  a  licensee  is  injured  by  a  sudden  or  new  peril,  the  owner 
of  the  premises  is  under  duty  to  warn  him  of  the  danger  if  he 
has  notice  of  it  .Westhorne  Coal  Co.  v.  WillougJ>y,  257. 

3.  Active.    Duties  to  licensees. 

There  is  no  duty  to  a  licensee  upon  a  landowner  over  whose 
property  he  has  been  accustomed  to  go,  to  arrange  his  prop- 
erty to  safeguard  the  licensee  his  only  duty  being  to  give 
timely  warning  of  danger,  and  to  do,  no  act  willfully  to  injure 
the  licensee.    IJ). 

4.  Licensees.    Custom. 

The  owner  of  a  business  may,  as  to  licensees,  operate  it  in  the 
customary  way,  though  that  be  negligent,  unless  he  knows 
that  they  may  be  injured  by  hifi  negligence,  or  are  in  danger,  or 
by  their  habits  may  become  endangered.    Ih. 

6.   **Active  negligence."    What  constitutes. 

Active  negligence  includes  all  inadvertent  acts  causing  injury  to 
others,  resulting  from  failure  to  exercise  ordinary  care,  and 
all  acts  the  effects  of  which  are  unforeseen  through  want  of 
proper  attention.    lb. 

See  LiABiUTT. 

NEGOTIABLE  INSTRUMENTS 

See  Bills  and  Notes 

NUISANCE 

Municipal   corporations.     Unauthorized   operation   of  jitneys.     In- 
junction. 
Where  statute  authorizes  the  regulation  of  jitneys,  and  prohibits 
their  operation,  except  upon  conditions  name^,  and  those  con* 
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ditions  are  not  fulfilled,  but  many  Jitneys  are  operated  with 
consequent  danger  to  persons  and  property,  they  constitute  a 
nuisance,  and  may  be  enjoined  on  the  bill  of  a  private  IndlTid- 
ual  who  can  show  special  damage  to  himself.  Memphis  8t. 
Ry.  Co.  V.  Rapid  Transit  Co.,  99. 

PARTNERSHIP 

Fraudulent  conveyances.  Sale  in  bulk.  Property.  Notice  to  in- 
dividual creditors. 
While  notice  of  sale  in  bulk  of  a  firm's  stock  in  trade  to  one 
of  the  partners  should  have  been  given  the  individual  creditors 
of  the  selling  partners,  they  cannot  attack  it  as  fraudulent; 
payment  of  the  partnership  creditors,  assumed  by  the  buyer, 
consuming  the  whole  stock.    OiWert  v.  Ashhy,  370. 

PHYSICIANS  AND  SURGEONS 

1.  Care. 

While  a  physician  does  not  guarantee  the  cure  of  his  patients, 
and  is  hot  liable  for  an  error  in  diagnosis,  yet  in  performing 
an  operation  he  is  employing  surgery  as  an  art,  and  is  liable 
for  negligence.    Burnett  v.  Layman,  323. 

2.  Actions  for  malpractice.     Evidence.     Suf/ldency. 

In  an  action  for  Injuries  received  when  defendant  sounded  the 
urethra,  evidence  held  to  warrant  a  finding  of  n^llgence.    2d. 

3.  Malpractice.     Negligence. 

A  physician  after  he  had  seriously  injured  his  patient  in  sound- 
ing the  urethra,  causing  keen  suffering  and  bleeding,  is  not 
warranted  in  leaving  his  patient  without  giving  Immediate 
relief,  for  a  doctor  who  undertakes  the  treatment  of  a  case 
may  not  abandon  his  patient  until  the  facts  justify  cessation  of 
attention  or  he  gives  the  patient  due  notice  that  he  intends 
to  quit  the  case  and  an  opportunity  to  procure  other  medical 
attention.    II), 

PLEADING  AND  PRACTICE 

1.  Ejectment.    Actions.    Sufficiency. 

Pleadings  in  ejectment  were  sufficient,  where  title  was  averred 
upon  one  hand  and  denied  upon  the  other,  regardless  of  failure 
to  plead  details.    Jones  v.  Miniyig  d  Mfg.  Co.,  159. 

2.  Criminal  law.    Bill  of  exceptions.    Necessity. 

A  plea,  when  stricken,  ceased  to  be  a  part  of  the  record,  and 
to  make  it  a  part  of  the  record  so  that  It  could  be  reviewed, 
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it  was  necessary  to  incorporate  it  into  a  bill  of  exceptions, 
together  with  the  court's  action  in  respect  to  it.  Sams  v. 
State,  188. 

3^  Abatement  and  revival.  Pending  action.  Abandonment.  What 
constitutes. 
Where  process  in  a  former  action  was  returned  unserved,  and' 
plaintlfT  did  not  sue  out  alias  writs  from  term  to  term,  the 
original  action  was  abandoned  and  discontinued  within  S^han- 
non's  Code,  sec.  4445,  declaring  that  the  suing  out  of  a  sum- 
mons is  the  commencement  of  an  action  If  the  action  is  con- 
tinued by  the  issuance  of  alias  process  from  term  to  term,  and 
the  second  action  could  not  be  abated  on  the  ground  of  a 
former  action  pending.    Walker  v.  Yandiver,  423. 

4.  Abatement  and  revival.    Former  action  pending. 
Defendant,  a  citizen  of  one  county,  removed  to  another  county 

to  avoid  service,  and  was  served  in  an  action  begun  there, 
thereafter  he  returned  to  the  county  of  his  residence  and 
plaintiff  then  begun  a  new  action  in  that  county,  defendant  be- 
ing duly  served.  He  filed  a  plea  in  abatement  and,  after  the 
filing  of  such  plea,  the  first  action  was  dismissed.  Held,  that 
in  such  case  the  dismissal  occurring  before  the.  filing  of  the 
replication  to  the  plea,  the  plea  must  be  denied.     lb. 

5.  Equity.    Dismissal  of  bill.    Effect  as  to  cross-bill. 

The  complainant's  dismissal  of  the  original  bill  ordinarily  car- 
ries with  it  the  cross-bill  or  the  answer  when  filed  as  a  cross- 
bill; but,  where  neither  the  cross-bill  nor  the  answer  filed  as 
a  cross-bill  sets  up  ground  for  afl^mative  relief  on  which  proof 
has  been  taken,  the  dismissal  of  the  original  bill  does  not  carry 
with  it  the  cross-bill  or  answer  filed  as  a  cross-bill,  but  leaves 
such  cross-bill  in  court  for  prosecution  to  final  decree.  Mc- 
Dowell V.  Hunt  Contracting  Co.,  437. 

6.  Equity.  Dismissal  of  bill.  Effect  as  to  cross-bill.  New  matter. 
Complainant,  member  of  a  firm,  filed  his  bill  to  attach  and  im- 
pound defendant's  Judgment  against  the  firm  to  satisfy  an  in- 
debtedness due  him  from  the  defendant, '  and  made  the  de- 
fendant's solicitor  in  the  recovery  of  the  judgment,  having  a 
lien  thereon  to  secure  his  reasonable  fee,  a  party  defendant, 
that  the  court  might  determine  the  amount  of  his  fee,  and  that 
complainant  might  subject  the  remainder  of  the  judgment  to 
his  own  claim,  and  the  defendant  answered  denying  any  liabil- 
ity, and  filed  its  answer  as  a  cross-bill  against  the  solicitor  to 
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have  his. fee  adjudicated;  Jurisdiction  over  the  aolicitor,  a 
non-resident,  being  obtained  in  the  county  by  the  fact  that 
another  party  defendant  to  the  original  bill  resided  in  that 
<ttunty.  The  complainant  and  the  defendant  compromised 
tnelr  differences,  and  the  complaina,nt*6  firm  agreed  to  pay  a 
certain  amount  into  court  upon  the  solicitor's  release  of  his 
lien,  which  was  done,  whereupon  complainant  dismissed  his 
suit,  and  the  chancellor,  on  motion  of  the  defendant  solicitor, 
dismissed  the  cross-bill.  Held,  on  defendant's  appeal  from 
the  dismissal  o^  the  cross-bill,  that  such  dismissal  was  proper, 
as  after  the  dismissal  of  the  original  bill  the  jurisdiction  over 
the  defendant  to  the  cross-bill  was  released,  and  there  was 
no  reason  for  holding  him  before  the  court,  and  the  cross-bill 
sought  no  new  matter  but  the  same  relief.  McDowell  v.  Hunt 
Contracting  Co.,  437. 

7.  Equity,    Cross-hill.    Answer. 

While  the  statute.  Shannon's  Code,  sec.  6133,  allows  an  answer 
to  be  filed  as  a  cross-bill  against  the  original  complainant,  it 
is  improper  to  incorporatS  in  an  answer  to  the  bill  a  cross-bill 
against  other  parties.  Ih. 

8.  Equity.    Bill.    Sufjtciency. 

Where  a  bill  set  out  the  facts  showing  complainant  to  be  entitled 
to  relief,  and  concluded  with  a  general  prayer,  it  is  sufficient, 
though  not  in  so  many  words  stating  the  theory  upon  which 
complainant  was  entitled  to  relief.    Elledge  v.  Anderson,  478. 

9.  Equity.    Special  issues. 

Generally,  when  in  an  equity  case  there  are  several  issues  of  fact 
submitted  to  a  jury,  they  much  find  on  air  or  none,  and  a  ver- 
dict on  one  or  more  is  not  valid.    Minton  v.  Wilkerson,  484. 

10.  Equity.    Special  issues. 

In  a  suit  to  recover  complainant's  alleged  interest  in  the  estate 
of  his  wife,  where  he  attacked  the  validity  of  his  release  of 
the  same,  and  the  jury,  to  which  special  issues  of  fact  were 
submitted,  found  in  favor  of  the  validity  of  the  release,  but 
failed  to  find  on  issues  as  to  separation  of  complainant  and 
his  wife  presented  by  defendants,  the  failure  is  immaterial 
and  will  not  deprive  defendants  of  a  decree  in  their  favor. 
lb. 

11.  Equity.    Demurrer. 

Demurrer  to  the  bill  as  a  whole  which  is  not  good  to  the  whole 
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must  be  held  bad  in  toto,     Oreen  v.  Offlcers  d  Directors  of 
Trust  Co,,  609. 

12.  Equity.    Disregard  of  foreign  matter. 

Foreign  matter  contained  in  a  pleading  must  be  disregarded  on 
demurrer.    76. 

13.  Action.    Misjoinder  of  causes  of  action.    Parties  involved. 

A  bill  by  the  receiver  of  an  insolvent  bank  at  the  instance  of  the 
chancellor  to  recover  of  officers  and  directors  for  loans  negli- 
gently made  was  not  bad  for  misjoinder  of  parties  complainant 
on  the  ground  that  it  v^as  substantially  one  by  creditors  and 
stockholders  to  enforce  their  respective  rights  against  the 
directors,  while  a  right  of  action  of  creditors  is  ex  delicto,  de- 
pending on  intentional  fraud  or  willful  mismanagement,  and 
that  of  stockholders  is  based  on  contract,  sustainable  by  proof 
of  gross  negligence  alone,  since  the  suit  was  in  legal  eftect 
by  the  bank  itself.    Ih. 

14.  Banks  and  hanking.    Officers  and  agents.    Liability  to  bank.    Ac- 

tion. 
The  allegations  of  a  bill  by  the  receiver  of  an  insolvent  bank  at 
the  instance  of  the  chancellor  against  its  officers  and  directors 
to  recover  for  fraud,  willful  mismanagement,  and  negligence 
bringing  about  the  insolvency,  that  the  defendants  carried  as 
solvent  large  assets  in  fact  insolvent,  published  false  state- 
ments, carried  as  cash  items  tickets,  miscellaneous  papers, 
and  overdrafts  which  would  be  lost  to  the  bank  through  In- 
solvency, that  the  directory  were  guilty  of  negligence  in 
permitting  officers  to  extend  to  themselves  a  heavy  line  of 
credit  and  to  lend  to  concerns  in  which  they  were  personally 
interested  large  amounts  of  money,  which  would  proye  nearly 
a  total  lose,  all  of  which  could  have  been  prevented  by  the  di- 
rectors by  the  exercise  of  ordinary  diligence,  were  sufficient  to 
justify  overruling  a  demurrer,  since  to  make  a  case  against 
the  directors  it  was  unnecessary  to  allege  they  were  guilty 
of  fraud  and  willful  mismanagement,  the  allegations  of  neg- 
ligent conduct  being  sufficient,  though  allegations  showing 
fraud  and  willful  mismanagement  would  have  been  proper.  lb. 

15.  Equity.    Multifariousness. 

A  bill  by  the  receiver  of  an  insolvent  bank  filed  at  the  instance 
of  the  chancellor  against  its  officers  and  directors  to  recover 
for  loans  negligently  made,  which  joined  directors  who  served 
five  full  terms  and  those  who  served  only  a  part  of  such  five 
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terms,  was  multifarioue  as  to  the  short  term  defendants, 
though  the  defendants  who  served  during  all  the  terms  could 
not  object  that  the  others  were  included  with  them  for  any 
period  of  time  within  the  years  during  which  they  served, 
as  they  were  connected  with  each  of  all  the  defendants  in  some 
part  of  the  litigation.  Oreen  v.  Officers  d  Directors  of  Trust 
t7o.,  609. 

16.  Equity.    Multifariousness. 

Whether  a  bill  should  be  declared  multifarious  is  largely  a 
matter  of  discretion  controlled  by  considerations  of  the  incon- 
venience to  the  parties  and  the  court  of  permitting  the  ex- 
amination of  disconnected  controversies  in  the  same  litiga- 
tion.   Ih. 

17.  Equity,    Demurrer, 

The  allegations  of  a  bill  must  be  taken  as  true  by  the  appellate 
court  on  hearing  to  review  a  decree  dismissing  the  bill  on  de- 
demurrer.    Ih. 

18.  Equity.    Demurrer. 

Every  reasonable  presumption  must  be  indulged  in  favor  of  a 
bill  when  opposed  by  a  demurrer,    lb. 

19.  Banks  and  hanking.    Officers  and  agents.    Liability  to  bank.  Ac- 

tion. 
A  bill  by  the  receiver  of  an  insolvent  bank,  filed  at  the  instance 
of  the  chancellor,  to  recover  against  its  officers  and  directors 
for  loans  negligently  made,  did  not  need  to  set  out  the  particu- 
lar circumstances  of  each  loan,  showing  the  situation  and  sur- 
rounding of  the  parties,  since  all  complainant  was  required  to 
do  was  to  make  a  prvma  fade  case  of  negligence.    lb. 

20.  Banks  and  banking.    Officers  and  agents.    Liability  to  bank.    Ac- 

tion. 
In  suit  by  the  receiver  of  an  insolvent  bank  at  the  instance  of 
the  chancellor  to  recover  against  its  officers  and  directors  for 
loans  negligently  made,  the  fact  that  a  large  number  of  items 
catalogued  in  the  bill  as  cash  items  and  overdrafts  were  un- 
dated did  not  render  the  bill  demurrable  as  to  defendants 
who  served  five  full  directorates,  the  period  sued  for;  it  be- 
ing alleged  that  the  items  occurred  during  such  period.    lb. 

21.  Demurrer. 

Defenses  not  appearing  on  the  face  of  complainant's  bill  cannot 
be  taken  advantage  of  by  defendant  in  its  demurrer.  John- 
son City  V.  Eastern  Elec.  Co.,  632. 
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22.  Licenses,    Nonpayment  of  occupation  tax. 

Where,  in  suit  on  a  contract  made  In  pursuance  of  a  business  de- 
fined as  a  privilege  by  statute,  the  defendant  pleads  that  the 
plaintiff  has  not  paid  his  privilege  tax,  'the  burden  to  prove  the 
fact  so  pleaded  ie  on  defendant,  as  the  defense  is  essentially  af- 
firmative, and  the  plea  evidence  of  extrinsic  matter.  Morton 
V.  Imperial  Realty  Co,,  681. 

23.  Eminent  dom^ain.    Telegraph  and  railways.    Ways.    Condemnor 

tion. 
A  petition  by  a  telegraph  company  .for  condemnation  of  a  way 
for  a  line  of  telegraph  along  a  railroad  right  of  way,  brought 
under  Acts  1885,  chapter  66,  section  1,  authorizing  such  con- 
demnation, providing  that  the  ordinary  use  of  such  railroad 
shall  not  be  thereby  obstructed,  is  not  bad  because  the  peti- 
tion declared  that  the  telegraph  line*  would  not  obstruct  the 
use  of  the  right  of  way  for  railroad  purposes,  and  offered  to 
move  the  line  in  case  the  right  of  way  should  be  obstructed. 
Western  Union  Tel.  Co,  v.  Railroad,  691. 

See  Appeal  and  Ebbob 

POSSESSION 

1.  Adverse.    Possession  of  portion  of  trax>t.    Effect, 

Where  one  seeking  to  establish  title  by  adverse  possession  shows 
possession  of  a  portion  of  the  tract  under  color  of  title,  his 
possession  extends  constructively  to  the  whole  tract.  Jones 
V.  Mining  d  Mfg,  Co.,  159. 

2.  Adverse.     Requisites.     Exclusive  possession.     Effect  of  double 

claims. 
Although  the  true  owner  of  land  against  whom  an  adverse  claim 
is  asserted  has  presumptive  title  to  all  land  liot  within  the  ac- 
tual inclosures  of  the  adverse  claimant,  that  is  not  true  of 
a  mere  trespasser;  and  possession  by  two  adverse  claimants, 
neither  of  which  has  title,  neutralizes  the  possession  of  each 
in  the  overlap,  priority  of  possession  creating  no  advantage. 
Jones  V.  Mining  d  Mfg,  Co.,  183. 

See  Deeds;    EMdence. 

PRINCIPAL  AND  AGENT 

1.   LiaWity  of  agent  of  undisclosed  principal. 

Agent  innocently  presenting  a  false  bill  of  lading  made  by  hie 
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repi;evin 

1.  Actions.    Right  to  maintain, 

A  mere  equitable  title  will  not  support  replevin.  Type  d  Elec. 
Foundry  v.  Carter,  489. 

2.  Chattel  mortgages.  Equitable  assignments. 

Where  notes  secured  by  a  chattel  mortgage  were  Indorsed,  but 
the  mortgage  was  not  assigned,  the  notes,  while  carrying  witb 
them  the  equitable  title  to  the  mortgage,  did  not  carry  sucli 
title  as  would  warrant  the  holder  in  maintaining  replevin  in 
his  own  name  for  the  mortgaged  chattels.    lb. 

SALES 

1.  Fraudulent  conveyances.     Sale  in  bulk.    Partnership  property. 

Notice  to  individual  creditors. 
While  notice  of  sale  in  bulk  of  a  firm's  stock  in  trade  to  one 
of  the  partners  should  have  been  given  the  individual  credi- 
tors of  the  selling  partner,  they  cannot  attack  it  as  fraudu- 
lent; payment  of  the  partnership  creditors,  assumed  by  the 
buyer,  consuming  the  whole  stock.    Gilbert  v.  Ashby,  370. 

2.  Fraudulent  conveyances.    Partial  validity  of  transaction.    Right 

of  grantee.  Resulting  trusts. 
Complainant  purchased  a  one-half  interest  in  a  stock  of  goods  in 
violation  of  the  Bulk  Sales  Law  (Laws  1901,  ch.  133).  There- 
after the  seller  having  died,  he  acquired  the  remaining  one- 
half  interest  on  the  understanding  that  creditor's  liens  should 
be  discharged  by  the  administrator  and  the  seller's  widow. 
The  money  paid  for  the  second  interest  could  be  identified  in 
a  bank.  Held  that,  as  the  seller's  creditors  could  have  fol- 
lowed the  money,  and  as  the  whole  of  the  stock  was  liable  for 
their  demands,  complainant,  who  had  paid  the  demands  of 
of  creditors,  was  entitled  to  impress  a  trust  upon  such  funds, 
notwithstanding  the  seller's  widow  at  the  time  of  the  sale  was 
mentally  incompetent.    Elledge  v.  Anderson,  478. 

3.  Breach  of  contract.    Remedy  of  buyer.    Rescission. 

Where  plaintiff,  selling  goods  to  defendant,  represented  that  de- 
.  fendant  was  to  handle  the  goods  exclusively  in  his  city,  with- 
out which  inducement  the  contract  would  not  have  been  made, 
defendant's  subsequent  sale  of  the  same  goods  to  another 
dealer  in  that  city  was  a  breach  of  a  material  part  of  the  con- 
tract, so  that,  regardless  of  whether  there  was  fraud,  the 
buyer  was  entitled  to  rescind.  Monogram  Mfrs,  v.  Johnson, 
671. 
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4.  Frau6,    RepresentatUma.    Expression  of  intention. 

A  representation  amounting  to  a  mere  expression  of  intention, 
though  false,  is  not  a  fraud  at  law;  but  a  representation 
amounting  to  an  engagement  binds  the  party  making  it  to 
make  it  good.    Fb, 

5.  Breach,    Effect. 

A  buyer  may  be  discharged  if  there  is  a  breach  of  the  contract  by 
the  seller  in  some  substantial  particular  which  goes  to  the  es- 
sence of  the  contract  and  renders  the  seller  incapable  of  per- 
formance, or  of  performance  as  intended.  Ih.  * 

SERVICE 

Judgment.    Personal  judgments.    Character  of  notice. 

No  personal  Judgment  can  be  rendered  against  a  nonresident 
served  with  notice  only  by  publication.   Perry  v.  Young,  522. 
STATUTES  AND  STATUTORY  CONSTRUCTION 

1.  Revisions  and  compilations.     Construction. 

Though  the  substance  of  Shannon's  Code,  sec.  3935,  relative  to 
the  Jurisdiction  to  appoint  administrator  of  the  estates  of 
nonresidents  was  enacted  prior  to  the  Code  of  1858,  with  which 
the  right  of  action  for  wrongful  death  originated,  it  having 
been  made  a  part  of  that  Code  along  with  the  sections  giving 
the  right  of  action  for  wrongful  death,  they  must  be  construed 
together  as  if  they  had  originated  with  the  Code,  as  that  Code 
was  a  single  enactment.    Sharp  v.  Railroad,  1. 

2.  Infants.    Delinquent  children.     ValiMy. 

Const,  art.  1,  sec.  14,  declares  that  no  person  shall  be  put  to 
answer  any  criminal  charge,  but  by  presentment,  indictment, 
or  impeachment.  Laws  1911,  ch.  58,  establishing  Juvenile 
courts,  declares  that  any  child  under  sixteen  who  violates  any 
law  shall  be  deemed  a  delinquent  child,  and  may1)e  committed 
to  the  State  reformatory,  and  that  in  case  the  child  is  in- 
corrigible and  incapable  of  reformation  he  shall  be  remanded 
to  the  proper  courts  for  the  trial  of  criminal  offenses.  Helc\ 
that  the  statute  is  not  in  violation  of  the  constitution;  the 
proceeding  not  being  one  penal  in  its  nature,  but  merely  for 
the  protection  of  the  delinquent  child.    Childress  v.  State,  121. 

3.  Construction.    Altering  common-law. 

A  statute  intended  to  alter  the  common-law  will  not  be  construed 
to  alter  it  further  than  it  expressly  declares  or  is  necessarily 
implied  from  the  fact  of  it  covering  the  whole  subject-matter. 
Baker  v.  Deir.  1  ?6. 
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REPLEVIN 

1.  Actions.    Ri0ht  to  maintain. 

A  mere  equitable  title  will  not  support  repleviii.  Type  d  Elec. 
Foundry  v.  Carter,  489. 

2.  Chattel  mortgages.  Equitable  assignments. 

Where  notes  secured  by  a  chattel  mortgage  were  indorsed,  but 
the  mortgage  was  not  assigned,  the  notes,  while  carrying  with 
them  the  equitable  title  to  the  mortgage,  did  not  carry  euch 
title  as  would  warrant  the  holder  in  maintaining  replevin  in 
his  own  name  for  the  mortgaged  chattels.    Ih. 

SALES 

1.  Fraudulent  conveyances.     Sale  in  bulk.    Partnership  property. 

Notice  to  individual  creditors. 
While  notice  of  sale  in  bulk  of  a  firm's  stock  in  trade  to  one 
of  the  partners  should  have  been  given  the  individual  credi- 
tors of  the  selling  partner,  they  cannot  attack  it  as  fraudu- 
lent; payment  of  the  partnership  creditors,  assumed  by  the 
buyer,  consuming  the  whole  stock.    Gilbert  v.  Ashby,  370. 

2.  Fraudulent  conveyances.    Partial  validity  of  transaction.    Right 

of  grantee.    Resulting  trusts. 

Complainant  purchased  a  one-half  interest  in  a  stock  of  goods  in 
violation  of  the  Bulk  Sales  Law  (Laws  1901,  ch.  133).  There- 
after the  seller  having  died,  he  acquired  the  remaining  one- 
half  interest  on  the  understanding  that  creditor's  liens  should 
be  discharged  by  the  administrator  and  the  seller's  widow. 
The  money  paid  for  the  second  interest  could  be  identified  in 
a  bank.    Held  that,  as  the  seller's  creditors  could  have  fol- 

.  lowed  the  money,  and  as  the  whole  of  the  stock  was  liable  for 
their  demands,  complainant,  who  had  paid  the  demands  of 
of  creditors,  was  entitled  to  impress  a  trust  upon  such  funds, 
notwithstanding  the  seller's  widow  at  the  time  of  the  sale  was 
mentally  incompetent.    Elledge  v.  Anderson,  478. 

3.  Breach  of  contract.    Remedy  of  buyer.    Rescission. 

Where  plaintiff,  selling  goods  to  defendant,  represented  that  de- 
■  fendant  was  to  handle  the  goods  exclusively  in  his  city,  with- 
out which  inducement  the  contract  would  not  have  been  made, 
defendant's  subsequent  sale  of  the  same  goods  to  another 
dealer  in  that  city  was  a  breach  of  a  material  part  of  the  con- 
tract, so  that,  regardless  of  whether  there  was  fraud,  the 
buyer  was  entitled  to  rescind.  Monogram  Mfrs.  v.  Johnson, 
571. 
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4.  Frauds    Representations,    Expression  of  intention. 

A  representation  amounting  to  a  mere  expression  of  Intention* 
though  false,  is  not  a  fraud  at  law;  but  a  representation 
amounting  to  an  engagement  binds  the  party  making  it  to 
make  it  good.    !}>. 

5.  Breach,    Effect. 

A  buyer  may  be  discharged  if  there  is  a  breach  of  the  contract  by 
the  seller  in  some  substantial  particular  which  goes  to  the  es- 
sence of  the  contract  and  renders  the  seller  incapable  of  per- 
formance, or  of  performance  as  intended.  7&.  * 

SERVICE 

Judgment,    Personal  judgments.    Character  of  notice. 

No  personal  Judgment  can  be  rendered  against  a  nonresident 
served  with  notice  only  by  publication.   Perry  v.  Young,  522. 
STATUTES  AND  STATUTORY  CONSTRUCTION 

1.  Revisions  and  compilations.     Construction, 

Though  the  substance  of  Shannon's  Code,  sec.  3935»  relative  to 
the  jurisdiction  to  appoint  administrator  of  the  estates  of 
nonresidents  was  enacted  prior  to  the  Code  of  1858,  with  which 
the  right  of  action  for  wrongful  death  originated,  it  having 
been  made  a  part  of  that  Code  along  with  the  sections  giving 
the  right  of  action  for  wrongful  death,  they  must  be  construed 
together  as  if  they  had  originated  with  the  Code,  as  that  Code 
was  a  single  enactment.    Sharp  v.  Railroad,  1, 

2.  Infants,    Delinquent  children.    Validity. 

Const,  art.  1,  sec.  14,  declares  that  no  person  shall  be  put  to 
answer  any  criminal  charge,  but  by  presentment,  indictment, 
or  impeachment.  Laws  1911,  ch.  58,  establishing  juvenile 
courte,  declares  that  any  child  under  sixteen  who  violates  any 
law  shall  be  deemed  a  delinquent  child,  and  may  1)e  committed 
to  the  State  reformatory,  and  that  in  case  the  child  is  in- 
corrigible and  incapable  of  reformation  he  shall  be  remanded 
to  the  proper  courts  for  the  trial  of  criminal  offenses.  Held\ 
that  the  statute  is  not  in  violation  of  the  constitution;  the 
proceeding  not  being  one  penal  in  its  nature,  but  merely  for 
the  protection  of  the  delinquent  child.    Childress  v.  State,  121. 

3.  Construction.     Altering  common-law. 

A  statute  intended  to  alter  the  common-law  will  not  be  construed 
to  alter  it  further  than  it  expressly  declares  or  is  necessarily 
implied  from  the  fact  of  it  covering  the  whole  subject-matter. 
Baker  v.  Deic,  1 26. 
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4.  Infants.     Crimes.     Criminal  procedure.     '^Delinquent  chUd.'" 
Where  the  evidence  showed  without  dispute  that  defendant  was 

under  sixteen  at  the  time  of  his  arrest  and  at  the  time  of  the 
court's  action  on  a  motion  in  arrest  of  judgment,  it  should 
have  sustained  the  motion  and  transferred  the  cause  and  the 
custody  of  defendant  to  the  Juvenile  court  under  Acts  1911, 
ch.  58,  defining  a  "delinquent  child"  as  any  child  under  sixteen 
who  violates  any  law  of  the  State,  and  providing  that,  when 
a  child  under  sixteen  is  arrested;  he  shall  be  taken  directly 
before  the  juvenile  court,  and  th^t,  if  he  is  taken  before  a 
justice  of  the  peace  or  police  magistrate,  or  any  other  official 
or  court  having  jurisdiction  of  the  alleged  offense,  it  shall 
be  the  duty  of  such  court  or  official  to  transfer  the  cause  to 
the  juvenile  court,  and  the  officer  having  the  child  in  charge 
shall  take  him  before  that  court    Sams  v.  State,  188. 

5.  Counties.    Partition. 

Afl  the  court  cannot  presume  on  the  intent  of  the  legislature 
(Priv.  Act  191?,  ch.  384)  which  removed  from  Giles  and  added 
to  Marshall  county  a  strip  of  territory,  which,  in  some  places, 
brought  the  line  of  Marshall  county  within  eleven  miles  of 
Giles  county  courthouse,  the  act  cannot  be  sustained  by  forc- 
ing back  the  line  of  Marshall  county  in  those  places  where  it 
came  within  eleven  miles  of  the  county  courthouse.  CMes  Co. 
V.  Marshall  Co.,  414. 

6.  Plurality  of  subjects. 

Acts  1915,  ch.  682,  providing  for  the  issuance  of  bonds  by  a 
county  to  improve  its  roads  without  prejudice,  and  for  the  sale 
of  said  bonds  and  the  building  of  roads  and  the  appointment 
of  pike  commissioners,  and  to  fix  their  duties  and  salary,  and 
to  provide  for  the  expenditure  of  the  funds  and  for  the 
levying  of  a  tax  to  pay  the  interest  on  the  bonds,  and  to  au- 
thorize the  work  of  county  prisoners  on  the  pike  roads,  is 
not  unconstitutional  as  embracing  more  than  one  subject;  the 
entire  purpose  of  the  act  being  only  to  improve  the  county 
roads.     Raulston  v.  Marion  Co.,  433. 

7.  **Oeneral  law.'*    "Special  law.''    Turnpike  roads.    Constitutional- 

ity. 
Acts  1905,  ch.  534,  as  amended  by  acts  1907,  ch.  242,  was  in  vio- 
lation of  Const,  art.  11,  sec.  8,  forbidding  the  increase  or  dimi- 
nution of  the  powers  of  private  corporations  by  special  laws, 
as  it  did  not  embrace  all  of  the  class  to  which  it  was  naturally 
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related,  and  created  a  preference  or  established  an  Inequality; 
a  "special  law/'  in  the  constitutional  sense,  being  one  relating 
to  particular  persons  or  things  of  a  class  to  which  they  legiti- 
mately belong,  a  law  which,  by  force  of  no  inherent  limitation, 
arbitrarily  separates  or  segregates  some  person  or  thing  from 
those  upon  which  but  for  such  separation  it  would  operate; 
and  a  "general  law,"- within  the  provision  of  such  section  that 
corporations  shall  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  laws,  is  one  by  which  all  persons 
complying  with  its  provisions  may  be  entitled  to  exercise  pow- 
ers, rights  and  privilege  conferred,  while  a  "special  law*'  con- 
fers on  certain  persons  rights  and  powers,  or  imposes  liabili- 
ties not  granted  to  or  imposed  on  other  similarly  situated 
(citing  4  Words  and  Phrases,  Second  Series,  Special  Law; 
see  also  Words  and  Phrases,  First  and  Second  Series,  Gen- 
eral Law).     State  v.  Turnpike,  446. 

8.  Bills  and  notes.     Penal  statutes.     Construction. 

Acts  1897,  ch.  77,  requiring  notes  given  for  the  sale  of  a  patent 
right  or  interest  therein  to  show  on  their  face  that  they  are  so 
given,  and  making  a  violation  thereof  a  felony,  is  a  penal  act, 
and  must  be  strictly  construed.    Cohn  v.  lAinn,  547. 

9.  Titles,     Plurality  of  sul>jects.     Validity. 

Constitution  article  2,  section  17,  provides  that  no  bill  shall  ber 
come  a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title.  Pub.  Acts  1913,  ch.  26,  was 
entitled  "a  general  enabling  act  authorizing  counties  through 
their  quarterly  courts  to  issue  bonds  for  highway  purposes 
to  provide  for  a  retiring  indebtedness  thus  created  at  or  be- 
fore maturity,  and  to  provides  for  the  expenditures  of  the  fund 
derived  from  the  bond  issue."  Section  16  of  that  chapter  was 
amended  by  Pub.  Acts  1915,  ch.  23,  to  read  that  nothing  in 
the  act  shall  be  construed  to  repeal  or  modify  any  private  or 
special  act  authorizing  any  county  or  municipality  through 
its  county  court  to  issue  bonds  for  the  purpose  of  building 
roads.  Pub.  Acts  1913,  ch.  26,  sec.  3,  provides  for  the  issu- 
ance of  bonds  when  necessary  to  secure  federal  co-operation 
on  the  roads.  Section  6  makes  it  the  duty  of  the  county  trus- 
tees to  collect  and  account  for  taxes,  and  to  take  advantage  of 
all  laws  to  force  the  collection  of  the  tax  levied  to  retire  the 
bonds.  Section  12  provides  that,  if  all  the  roads  provided  for 
in  the  enactment  are  finished,  and  there  is  a  surplus,  it  shall 
be  expended  as  the  road  commissioners  direct  Held^  that  the 
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act  did  not  violate  the  constitutional  provision  requiring  but 
one  subject.    Walmsley  v.  Franklin  Co.,  579. 

10.  Subjects.    Plurality  of  subjects. 

All  the  provisions  of  such  act  being  intended  to  further  its  gen- 
eral subject,  the  improvement  of  county  roads,  the  act  did  not 
violate  the  constitutional  provision  requiring  that  the  subject 
of  the  act  be  stated  in  the  title,  lb. 

11.  Enactment,     Veto  by  executive.     Effect  of  **Adjoumment" 

Constitution  article  3,  section  18,  provides  in  part  that  if  the 
governor  shall  fail  to  return  any  bill  with  his  objections 
within  five  days  (Sundays  excepted)  after  presentment  to  hlm» 
it  shall  become  a  law  without  his  signature,  unless  the  general 
assembly,  by  adjournment,  prevents  its  return,  in  which  case 
it  shall  not  become  a  law.  Held,  that  "adjournment,"  as  used^ 
means  final  adjournment  of  both  houses,  though  as  the  word 
is  generally  used  it  may  be  intended  to  signify  either  a  tem- 
porary or  a  final  adjournment,  so  that  a  bill  which  was  held 
by  the  Governor  for  thirty-three  days  before  Its  return  vetoed, 
for  thirty  days  of  which  both  houses  of  the  general  assembly 
were  adjourned  temporarily  pursuant  to  joint  resolution,  be- 
came a  law,  as  It  might  have  been  returned  during  adjourn- 
ment within  five  days  with  veto  to  an  agent  of  the  house  of 
representatives,  in  which  the  bill  originated,  such  as  the  clerk. 
Johnson  City  v.  Electric  Co.,  632. 

12.  Enactment.    Veto  by  executive.    Return  of  bill, 

A  return  of  a  bill  by  the  governor,  with  his  objections  thereto  in 
writing,  made  to  the  committee  on  enrolled  bills  of  the  house 
of  origin  or  to  any  member  thereof,  is  a  good  return  of  the 
bill  and  objections  within  constitution  article  3,  section  18, 
providing  that  the  governor's  failure  to  return  the  bill  with 
objections  within  five  days,  Sundays  excepted,  after  pre- 
sentment to  him,  causes  it  to  become  a  law  without  his  signa- 
ture, unless  adjournment  of  the  general  assembly  prevents 
such  return.    75. 

13.  Enactment,  Return  by  governor.  Statute,  ^^Adjournment.'' 
Shannon's  Code,  sections  227-230,  touching  the  procedure  in  re- 
gard to  bills  after  enrollment,  does  not  amount  to  a  construc- 
tion of  a  Constitution  article  3,  section  18,  providing  that  fail- 
ure of  the  governor  to  return  a  bill  within  five  days  after  pre- 
sentment to  him,  shall  cause  it  to  become  a  law  without  his 
signature,  unless  return  is  prevented  by  adjournment,  in  con- 
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fllct  with  the  construction  in  the  section  of  "adjournment"  as 
meaning  "final  adjournment"    Ih. 

STATUTES   OF  LIMITATION 

See  Limitation  of  Actions. 

STIPULATIONS 

Condemnation  proceedings.     Agreement.     Effect. 

Where,  in  condemnation  proceedings,  by  agreement  the  right 
was  reserved  to  a  co-owner  to  claim  in  a  future  suit  inci- 
dental damages  to  another  tract  of  land,  her  case  In  such  sub- 

.  sequent  suit  must  be  viewed  as  if  her  claim  to  damages  were 
being  urged  in  the  condemnation  proceeding.  Tillman  v.  Rdil- 
road,  654. 

SUBROGATION 

1.  Payment  of  debt.    Sufficiency, 

As  a  surety  is  not  entitled  to  subrogation  until  the  debt  is  paid 
in  full,  a  surety  on  a  bond  to  secure  a  city  in  the  deposit  of 
moneys  in  an  insolvent  banking  institution  is  not  entitled  to 
subrogation,  though  he  has  paid  the  bond,  where  the  bank 
was  etill  largely  indebted  to  the  city,  and  the  total  amount  of 
dividends,  together  with  the  amount  of  the  bond,  would  not 
discharge  the  obligation;  for  in  such  case,  if  the  surety  were 
pro  rata  subrogated  to  the  bank's  right  to  receive  dividends, 
the  city  would  be  injured.    Knafjl  v.  Banking  d  Trust  Co,,  655. 

2.  Contracts.    Construction, 

Though  a  bond  to  secure  a  city  in  a  deposit  of  money  in  a  bank 
declared  that  in  case  of  default  and  payment  of  the  claim  the 
surety  should  be  subrogated  to  all  rights  of  the  city  against 
the  bank  to  the  amount  of  euch  payment,  the  surety  only  has 
the  usual  rights  of  subrogation,  and  his  payment,  together 
with  dividends  paid  by  the  bank,  not  being  sufficient  to  dis- 
charge the  obligations  due  from  the  bank,  he  is  not  entitled 
to  subrogation  to  the  detriment  of  the  city.     Ih. 

3.  Right  to  subrogation.    Volunteers. 

Where  a  surety  on  the  bond  of  a  government  contractor  com- 
pleted the  work,  its  right  to  subrogation  to  the  rights  of  the 
federal  government  was  superior  to  the  right  of  a  bank  which 
advanced  money  to  the  contractor  for  payment  of  labor  and 
materials,  though  the  bond -guaranteed  performance,  and  was 
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conditioned  upon  payment  of  all  claimfi  for  labor  and  material. 
People*8  Nat.  Bank  v.  Corse,  720. 

TAXES  AND  TAXATION 

1.  Exemptions,     Municipal  corporations.    Property.     **PuhHc  pur- 

pose." Used  for  public  purposes. 
Const.,  art.  2,  sec.  28,  provides  that  "all  property  .  .  .  shall 
be  taxed,  but  the  legislature  may  except  such  as  may  be  held 
by  .  .  .  cities  or  towns  and  used  exclusively  for  public  or 
corporation  purposes."  The  Revenue  Act  exempted  from  taxa- 
tion all  property  of  cities  or  towns  "that  is  used  exclusively 
for  public  or  municipal  purposes."  Acts  1909,  ch.  121,  grants 
to  plaintiff  city  the  power  to  "own  and  operate  a  system  of 
waterworks  for  said  city  and  adjacent  territory."  Plaintiff 
city  constructed  a  water  pipe  line  to  the  national  home  foi 
volunteer  soldiers  lying  partly  within  and  largely  without  its 
limits.  The  county  sought  to  tax  the  pipe  line*  alleging  that 
It  was  not  used  exclusively  for  public  purposes.  Held,  that 
the  pipe  line  was  exempt  from  taxation,  since  the  private  use 
for  the  home  was  but  incidental  to  the  primary  use,  which 
was  public  in  character,  since  the  convenience  of  surrounding 
territory  might  properly  be  served  by  the  line,  and  considera- 
tions of  welfare  of  the  city  demanded  -that  a  proper  water 
supply  for  the  prevention  of  epidemics  should  be  afforded  the 
surrounding  territory.  Johnson  City  v.  Weeks,  277. 

2.  Counties.  Property  liable. 

It  is  within  the  power  of  a  county  to  tax  and  assess  all  property 
within  the  county,  both  within  and  without  corporate  limits 
of  municipalities,  for  the  purpose  of  improving  and  construct- 
ing pikes,  whether  the  money  so  obtained  is  expended  within 
or  without  the  municipalities;  the  general  laws  for  dirt  road 
construction  not  being  applicable.  Raulston  v.  Marion  Co.,  433. 

TELEGRAPHS  AND  TELEPHONES. 

Extension  of  line.    Right  to  make. 

A  telegraph  company  was  organized  under  New  York  act  of  April 
12,  1848  (Laws  1848,  ch.  265),  providing  that  any  number  of 
persons  may  associate  for  the  purpose  of  constructing  a  line  of 
telegraph  through  the  State  from  and  to  any  point  without  the 
State.  New  York  act  of  April  8,  1851  (Laws  1851,  ch.  d^),  re- 
quired the  written  consent  of  persons  owning  two-thirds  of  the 
capital  stock  of  such  companies  as  a  condition  to  an  extension 
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of  the  lines,  while  New  York  act  of  June  29,  1853  (Laws  1853, 
ch.  471),  provided  for  an  extension  of  the  lines  upon  the  terms 
and  conditions  prescribed  in  the  act  of  1848.  Heldj  that  after 
the  passage  of  the  act  of  1853,  written  consent  of  persons  hold- 
ing two-thirds  of  the  stock  of  such  company  was  not  neces- 
sary to  an  extension  of  its  line  without  the  State.  Western 
Union  Tel,  Co.  v.  Railroad,  691. 

TORTS 

1.  Resort  to  legal  proceedings.     Petition  to  revoke.     Merchant's 

license.  ^ 
Wlwre  a  number  of  residents,  of  a  town  petitioned  the  mayor 
and  board  of  aldermen  to  revoke  the  defendant's  license  as  a 
general  merchant  on  the  ground  that  his  store  was  a  public 
nuisance,  pursuant  to  which  the  board  illegally  revoked  the 
license,  but  the  petition  was  signed  and  presented  without 
malice  and  in  the  honest  belief  that  the  board  had  power  to 
act,  defendants  were  not  liable  for  plaintiffs  loss  occasioiied 
by  the  revocation,  since  their  action  was  a  lawful  exercise  of 
the  right  to  apply  by  address  to  government  authorities  for 
the  redress  of  grievances  secured  by  Const,  art  1,  sec.  23. 
McKee  v.  Hughes,  45'5. 

2.  Conspiracy.     Merchant's  license.     Petition  to  revoke.     '''Civil 

conspiracy:' 
Defendants'  motive  being  the  public  good,  and  they  being  not 
actuated  by  malice  or  intent  to  injure  plaintift,  their  action  in 
signing  and  presenting  such  petition  was  not  a  conspiracy, 
since  a  "civil  conspiracy"  is  a  combination  between  two  or 
more  persons  to  accomplish  by  concert  of  action  an  unlawful 
purpose,  or  to  accomplish  a  purpose  not  in  itself  unlawful  by 
unlawful  means;  the  damage  being  the  gist  of  any  action 
(citing  Words  and  Phrases,  Second  Series,  Civil  Conspiracy). 
J6. 

3.  lAbel  and  slander.    Privilege.    Legal  proceedings. 

Such  petitions  are  privileged  only  in  the  absence  of  malice  on 
the  part  of  the  petitioners.    J&. 

4.  Conspiracy.     Merchant's  license.     Petition  to  revoke.     Malice. 

Presumption. 
In  addressing  such  a  petition  to  the  municipal  authorities,  the 
petitioners  are  presumed  to  act'  without  malice;    the  burden 
being  on  the  party  complaining  to  show  the  contrary.    Ih. 

See  Husband  and  Wife 
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1.  Qomtruciive  trusts.    Misappropriation  of  property. 

Where  defendant,  a  salesman  employed  in  complainant's  mer- 
cantile establishment,  appropriated  to  his  own  use  merchan- 
dise and  money  belonging  to  complainant,  and  purchased  and 
improved  real  property  therewith,  complainant  was  entitled 
to  look  to  such  real  property  as  being  held  under  a  construe- 
tire  trust,  the  absence  of  the  conventional  relation  of  trustee  and 
cestui  que  trust  being  no  obstacle  to  the  granting  of  equita- 
ble relief,  and  the  facts  showing,  if  such  showing  was  neces- 
sary, that  full  trust  and  confidence  and  ample  power  over  the 
receipt  and  handling  of  funds  and  merchandise  were  given 
defendant  by  complainant    Preston  v.  Moore,  247.    • 

2.  Homestead.    Exception  from  exemption.    Constructive.    Misap- 

propriation of  property. 
A  person,  who,  by  reason  of  the  misappropriation  of  another*s 
property  and  investment  thereof  in  real  estate,  was  a  trustee 
ex  maleflcio  for  the  person  whose  property,  was  appropriated, 
was  not  entitled  to  a  homestead  in  such  real  estate  as  against 
the  cestui  que  trust.    lb. 

UNITED  STATES 

Priorities.    Right  to. 

The  United  States'  right  of  priority  in  payment  of  debts  due  it 
is  not  attribute  of  sovereignty,  but  depends  on  the  acts  of 
Congress.    People's  Nat.  Bank  v.  Corse,  720. 

UNITED  STATES  STATUTES  CITED  AND  CONSTRUED 

§  5263.     Eminent   domain.     Telegraph   and   railway   companies. 
Right  to  condemn.    Western  Union  Tel.  Co.  v.  Railroad,  691. 
9§  6372,  6374.    United  States.    Priorities.    Liens.    Right  to.    "Ab- 
sent debtor."    People's  Nat.  Bank  v.  Corse,  720. 

UNITED   STATES   CONSTITUTION   CITED  AND  CONSTRUED 
Amend.  14.     Constitutional  law.     Construction.     City  of  Mem- 
phis v.  State,  83. 
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Sales,    Breach  of  contract.    Remedy  of  "buyer.    Sufficiency, 

In  such  action,  where  the  verdict  for  defendant  on  the  ground  of 
his  right  to  rescind  was  correct,  whether  the  jury  attributed 
that  right  to  the  ground  of  fraud  or  to  the  defense  that  there 
was  a  breach  of  a  material  part  of  the  engagement  was  imma- 
terial. Monogram  Mfrs.  v.  Johnson,  571. 

WILLS 

1.  Requisites.    Execution,    Witnesses. 

Where  the  testator  wrote  out  his  will,  signed  it,  and  on  his  re- 
quest procured  the  signature  of  one  witness  without  disclos- 
ing that  it  was  a  will,  and  that  of  another  witness  after  dis- 
closing it  to  be  his  will,  it  is  valid,  under  Shannon's  Code,  sec. 
3895,  providing  that  no  will  shall  be  good  unless  written  in 
the  testator's  lifetime  and  signed  by  him  and  subscribed  in 
hlfi  presence  by  two  witnesses,  although  neither  witness  saw 
him  sign  or  subscribed  as  witness  in  the  presence  of  the  other 
witness.    Long  v.  Mickler,  51. 

2.  Execution.    Witnesses. 

Unless  publication  of  the  contents  of  a  will  to  the  subscribing 
witnesses  ifi  required  by  statute,  they  need  not  be  informed  of 
the  character  of  the  document  when  they  subscribe,    J&. 

3.  Construction.     Suhstitution.     Death  without  issue. 

Though,  where  there  is  an  immediate  gift  to  a  person  with  a 
gift  over  in  case  of  his  death  without  issue,  a  death  without 
issue  during  the  life  of  the  testator  is  contemplated,  the  rule 
does  not  apply  to  a  limitation  over  after  a  device  in  remain- 
der.   Meek  v.  Trotter,  145. 

4.  Provisions  for  surviving  wife.    Operation  and  effect  of  election. 
A  testator  gave  a  life  estate  in  certain  real  estate  to  his  wife, 

and  provided  that  after  her  death  certain  parts  of  such  real 
estate  should  go  to  his  daughters  D.  and  F.,  a  granddaughter 
and  a  grandson;  it  being  further  provided  that  upon  the  death 
of  the  granddaughter,  or  the  daughter  F.  without  issue,  the 
property  given  them  should  vest  in  the  daughter  D.  and  her 
bodily  heirs.  After  certain  money  legacies,  the  will  gave  all 
other  moneys,  notes,  bonds,  and  chattels  to  the  children  of 
D.  The  widow  dissented  from  the  will  and  her  dower  was 
laid  off  in  amounts  not  proportioned  to  the  several  estates 
in  remainder,  a  larger  part  of  the  property  given  to  F.  being 
taken  than  of  the  property  given  to  the  other  remaindermen, 
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while  the  child's  portion  and  the  year's  support  allotted  to 
the  widow  were  taken  out  of  property  that  would  otherwise 
have  passed  under  the  legacy  to  the  children  of  D.  Beld,  that 
F.  was  entitled  to  contribution  from  the  other  remaindermen 
to  equalize  the  inequality  due  to  the  assignment  to  the  widow 
of  a  disproportionate  part  of  the  real  estate  devised  to  her 
In  remainder.    Meek  v.  Trotter,  145. 

D.   Provision  for  wife.    Election,    Failure,    Estoppel, 

Where  a  widow  failed  within  a  year  to  dissent  from  her  hus- 
band's will  as  provided  for  by  Shannon's  Code,  sec.  4146, 
the  provision  of  the  will  for  her  being  a  life  estate  in  land 
owned  by  her  through  a  conveyance  in  fee  from  the  husband 
to  G.  and  a  conveyance  by  C.  to  her,  she.  having  been  led 
by  her  husband  to  believe,  as  did  he,  that  the  title  was  subse- 
quently revested  in  him  by  certain  deeds  of  the  same  property 
made  by  C.  to  him,  reciting  that  the  original  deed  to  C.  was 
a  mortgage  which  had  been  fully  paid,  the  widow's  next  of 
kin  and  heirs  at  law  were  not  concluded  by  the  failure  on  the 
widow's  part  to  so  dissent  and  her  acceptance  of  the  provision 
of  the  will  in  derogation  of  her  title,  since  the  statute,  be- 
ing designed  to  secure  to  the  wife  a  proper  provision  from 
her  husband's  property  by  an  election  made  within  a  time 
limited  in  the  interests  of  the  speedy  administration  of  es- 
tates, does  not  apply  under  such  facts.    Battle  v.  Claihome,  286. 

6.  Disposition  of  wife's  property  by  husband's  will.     Acceptance 

by  wife.  Election, 
Nor  did  the  acceptance  by  the  widow  of  the  provision  of  the 
will  in  derog9,tion  of  her  title  constitute  an  election  by  her 
whereby  she  and  her  representatives  were  estopped  to  assert 
title  to  the  land  under  the  doctrine  that,  where  one  by  will 
undertakes  to  dispose  of  the  property  of  another  by  giving  to 
the  owner  thereof  other  benefits  In  lieu,  the  acceptance  of  the 
provision  is  an  election  by  the  beneficiary  estopping  him  to  as- 
sert title,  since  the  will  treated  the  property  as  belonging  to 
the  husband  absolutely,  and  the  wife's  acceptance  of  its  pro- 
vision in  the  belief  that  title  was  in  the  husband  could  not 
be  an  election.    lb, 

7.  Probate,    Costs. 

An  executor  ^ho  in  good  faith  propounds  a  will  for  probate  is 
entitled  to  his  costs  and  attorney's  fees  whether  the  will  is 
set  aside  or  not.    Smith  v.  Haire,  343. 
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8.  Prolate,    Costa. 

Where  a  will  was  procured  by  fraud,  and  undue  Influence,  and 
the  executrix  who  propounded  It  for  probate  was  the  chief 
beneficiary,  and  was  responsible  for  the  fraud,  she  Is  not  en- 
tied  to  costs  on  the  theory  that  she  propounded  the  will  In 
goo^  faith.    lb. 

9.  Probate.    Probate  in  common  form. 

A  chancery  court  has  Jurisdiction  to  set  aside  the  probate  of  a 
will  in  common  form,  where  procured  through  fraud.  State 
ex  rel.  v.  Goodman,  375.  ' 

10.  Will  contest.    Evidence, 

In  a  proceeding  where  the  validity  of  a  will  was  In  Issue,  evi- 
dence held  to  show  that  the  will  was  not  procured  through 
fraud.    lb. 

11.  Validity.    Personal  property. 

To  be  a  valid  disposition  of  personal  property,  a  will  need  not 
be  attested  as  required  by  Shannon's  Code,  sec.  3895,-  declar- 
ing that  no  will  shall  be  sufficient  to  convey  an  Interest  in 
lands  unless  signed  by  the  testator  and  subscribed  by  two  dis- 
interested witnesses.    lb. 

12.  Validity,     Personal  property. 

While  the  execution  of  a  will  must  be  proven  by  two  witnesses, 
or  it  is  not  sufficient  to  pass  title  to  personal  property,  it  is 
not  necessary  that  such  witnesses  be  subscribing  or  attesting 
witnesses.    lb. 

13.  Validity.    Personal  property. 

A  legatee  of  personal  property  is  not  incompetent  by  reason  of 
his  interest,  to  prove  the  execution  of  the  will;  his  interest 
going  only  to  his  credibility.    lb. 

14.  Review.    Presumptions. 

Where  the  probate  court  admitted  to  probate  in  common  form  a 
will  of  personality,  there  is  a  presumption,  in  the  absence  of 
evidence  to  the  contrary,  that  there  was  sufficient  evidence  to 
warrant  its  probate,  and  that  presumption  is  not  overthrown 
by  a  showing  that  some  of  the  witnesses  in  favor  of  the  will 
did  not  see  its  execution.    Jb. 

15.  Validity.    Evidence. 

In  a  proceeding  where  the  validity  of  a  will  was  involved,  evi- 
dence held  to  warrant  a  finding  that  the  testator  had  sufficient 
mental  capacity,    lb. 
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WILLS— Continued. 

16.  Validity.    Condition  of  testator. 

The  bodily  infirmities  of  a  testator  will  not  render  his  will  in- 
valid.   State  ex  rel.  v.  Goodman,  375. 

17.  Validity.    Testamentary  capacity. 

That  a  testator  who  dictated  his  will  while  in  his  last  illness 
made  grammatical  errors,  and  may  have  used  expressions 
which  were  not  applicable  to  his  estate,  does  not  show  his 
want  of  mental  capacity.    Ih. 

18.  Construction.    Bequest. 

The  intent  of  the  testator  will  be  given  effect,  and,  where  he 
referred  to  one  of  the  beneficiaries  by  name  different  from 
her  real  name,  she  is  entitled  to  the  bequest;  it  appearing 
the  testator  always  addressed  her  in  that  name.    Ih. 

19.  Au)arding  of  costs.    Right  to. 

Where  the  State  claimed  property  by  way  of  escheat  assert- 
ing that  deceased  died  intestate  without  heirs,  and  persons 
claiming  to  be  heirs  set  up  their  rights  adverse  to  claimants 
under  the  will,  neither  the  State  nor  the  rival  claimants,  the 
will  being  sustained  were  entitled  to  cost.     Ih. 

See   Election 

WITNESSES 

Criminal  law.  Evidence.  Insanity.  Qualification  of  expert. 
Where  a  medical  practitioner,  testifying  in  a  criminal  case,  ad- 
mitted that  he  had  read  of  insanity  only  in  such  books  as  were 
possessed  by  the  ordinary  practitioners,  that  he  had  made  no 
special  study  of  mental  disease,  and  did  not  regard  himself 
as  so  well  posted  on  insanity  as  on  typhoid  fever,  pneumonia, 
and  such  general  diseases,  he  was  not  qualified  as  an  expert 
on  the  subject.    Watson  v.  State,  198. 
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